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a. GOLD WIN,. 


C/vo 
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/ RJn iRAM RA TCLIFFE, by his will, devised es~ Testator db 
Oite.s *U' the island of 'Jamaica, with the stock, he, to trim- *Tc*ed pmmte* 
;hk! heirs, w'pou trust; to pay debts, and 
■ItvmHjtnatn and ii ri ng their minorities, minority, ami 

and ins daughter tints! her age or^9t vQr hisdaugi- 

marriage, w inch should first happen, in such manner as ler 
lu.s trustees should think proper; and, subject thereto, he 
devised ins estates to his sons, charged with the payment i’cqaey, incase 
thereout of the sums of 10,000/. and .5(XX.)A currency tor h . e »hauid av-. 
his daughter, in case she should live to attain her age of*?? 1 ']* 
years: the same to carry interest bom the time of her carrv interest 

per cent. ; and to from, that 


attaini ng such age of 21, at the rate of 
he paid by instalments j the first payment to be made, ** mc : Waving- 
when and if she should attain 21. 

1 he decree directed an inquiry, who had maintained lowed mam- 
the children ; and what was proper to he allowed for their tenance for 
maintenance for the time past, since the deatn of their 
lather, and to come. The report stated, that tl e PGin% r % /p K 
tiff, Mrs, Chambers, the testator’s daughter, was maintairf* v .:> ^ ' * 
ed according to the directions of the will, until her mar¬ 
riage, upon thcMd of January , 1795, when she was of 
the age ol 18 £md from that time, till she attained *21, in 
1798, by her Ups band. The cause coming on for further 
directions, tWf question was upon the claim of the Plain¬ 
tiffs lor v.i(^maintenance of Mrs, Chamber^Jrom the time 
ol her manage until her age of 21 years.« 




|(1) The flutter of Meviivick, 4 Johns. CJia. Uep, 100,\ 






Oases in Chancery. 


4805. 


V, 

Uoldwi*. 


7//f 'ito//C?Ayc^XLOK.—‘This is the most doubtful 
case that lias occurred upon the point of maintenance 
, GjUMns But, upon the iwhole, the testator having expressly pro¬ 
vided lor maintenance up to a cctiain period, leaving u 
chasm utjpiovidcd lor, and having given interest, as in-^ 
ttuest, from the period ol majority to the time when the 
legacy was to be paid, f the C mrt may infer, that he did 
not mean that this chill ’ have nothing in that in¬ 
terval; by analog) to ik ^pst ot*i legacy to a child pav - 
able at a lutme day-* though nothing is said about intei cM\ 
the Couit inlets, that the father did not intend th.it the 
ManiU nance t hild should not’be maintained, and lcceive education, 
alloMciK during the whole pciiod of the iniamv.frt) A reasonable 
*dWuon°ss maintename tbueioic ought to be allowed hom the age 
^intertfct of *8, when the Plaintiffs tnauied, until Jli \ Chambn\ 
™ • attained 21. 

i * 

liv.i 

’ Q * rf * ' ihJ'u f rnl , \ol in 1U Mtfth F \ H< * , *r *■ 

Vof* a* 28"» Fu i' r ’ k Fi (/, Iluht voi I\ 1 fjS/»r//„ / 1 1 f |»-*?/ , 

tmfe, vM. v. I‘M, an 1 the caics* st.itul m llic no a (V » * 
ante, voi. ir. 4ru. 


latency to 
i* p'w- 

abk at a fu¬ 
ture vl iy 




X 3 i- 

\tyaU , 1 

Upon a dis¬ 
solution ot 
par* nci ship* 
by tlie u mo¬ 
ment ot a 
partner, tol- 
lovfcil by 
lUnkiftp'cVi 
the ugbt of 
the joint rte- 
rhtora again a 
joint proper¬ 
ty. remainirg 
in specie, d*- 
pendbupon 
the bona fitU ? 

'I he tuns-* 
action in tins 
instance hav¬ 
ing that dia¬ 
meter, the pe¬ 
tition «>f joint 
rreditoi s vi as 
dismissed 


PORITRSIII PHLRI) and Kicked %ntth cam mg 
on lyiMnesb«at Ar>.?\? Lwm , in partnership as Imeii-dri 
pers, dissoh«d th* u patliurshtp on the ath of S'tntnrfa, 
1803, inserting a notice in the / 'W n on the J.>th 

of Xovcmht) in that year, stating, that the partnership u 
dissolved by mutual consent on the 5th of SV/Uih.bn last 
ami that all debts due from the partnership vvt ic to be paid, 
and would be disthaiged, bv Sh.fjheid 

On the 2t*h of iJicemtnr following, a Commission of 
Bankmptcv issued against tfuphnd The Assiguees tin 
tier the Cjjfn mission possessed joint piopcrty of the B.iul- 
rupt and Smith '1 he petitioneis, being joint creditois, 
piuscnud a petition; pi ay mg, that the) might he permit- 
led to prove under the Commission; that distinct ac¬ 
counts might Ik kept, and, tlh.t the joint c^xts might be 
first applied to the joint debts , and the separate effects to 
the separate debts, &c. Under that petition m inquuy w as 
duccted, \, hetlier tin re was any joint pro wrtv , and, if 
there was, it vms ordered, that the joint creators should 
be at libut\ Jopiove their debts, and that*thtNuoint pro¬ 
perty slu|*aru^ divided among them. The resalt of that 
mqimy'was, that effects, to a considerable amount, be¬ 
longing to the partners at the dissolution of the partner • 
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ship, were remainiftg in ^pfcie* and that ,sewwii'orit^ 
standing debts to the partnership were still rethalning due. 

The petitioners contended be fate the Commissioners* 
that the specific property* and outstanding debts* be- , 
longing to the partnership, were to be considered a* 4 • 
'joint effects* and applicable to^he ioint debts \ but , 
opinion of the Commissioners was* tnat sitoh effects, re-* 
maining in specie, had, hi' effect of the dissolution of' 
the partnership, become ttit 'ser ar r \c propci ty of Shephnd, , , 

and applicable in the first instance to his separate debts; r * t » 

and in taking the accounts they refused to include any L t 1 , 
part of such specific dftets, as forming part of the joint 
' itate, (except (citam dtbts owing to the partnet%) i'he 
Bankrupt by affidavit stated, that it was fully agreed bo 
tween him and Smith, that Smith should give up and de¬ 
liver to him the whole ot the sloth and < fleets; that the 
deponent should base and take the same to his owa usc^ 
and actuum . and, that the deponent Jiouid pay all tbft* 
pi.nt debts; and, that he ne\PT coiiiid'*red himself a$ 
account ible to Sm/Si fot, 01 liable to pay him* fctty pftrt 
of the suiplus , if an\ should remain .liter payment of 
the joint debts , and, that the goods were exposed to sale 
by th * df pom tit ori lus ,u count. 

" Hits pennon was ilm^fun presented, ptajing an ac- 
( Hint o f the bptuhr effects of Shepherd and Smith , ^n<? 
ihm such effects may be declared to form patt of thej^wt 
' >Ute, <hr. 

Mm Rh i} ' i>ds, at><! \h Cnohc, in support of the Petition, 
distmgfii died this ^as« ft om F t’ parte Rujfin :(ct) in the 
latter ,i solemn at i b\ assignment taking* place,, from 
width it was bidhticnUv in milest, that the continuing 
paitncr for valuable consideration took the propeity> and 
he w'as foi a )eai and a half treated by all the world as a 
sole tiadcr; m this instance there was nothing but an atl- 
vutisement, following the mere fact ol general dissolu¬ 
tion, ami delivery of the eflccts by the 1 curing partner to 
the other; who, as m every case, was to pay the debts, 
and the Bankruptcy followed immediately 

Jllr. Runully, and Mm Cullen, for the Assignee*, relied 
upon £xparte Ruffin y observing, that no assignment in 
writing is necessary; and, that the person continuuagpthe 
trade, being to pay the debts, must have the means. \ 4 

The Lori CirAvcj.-TtOR.--t have frequently, since I f J 3 
decided tig* case Fx par te Rujfin, f onsidered it, and I ap- atn oJL part, 
prove th&s decision. In a subsequent case the dissolution ttcr#4 *nd the 
took ph4e only a week before the question arose j and the consequence# 
true r t tieation, I thought, was. upon th a'*bona jiJes of 

jT'ienceto 

."</ i v ol vi 119 fir parte Frit, imfr'tV id. \ . If. <i*ch other 

' and creditor*. 
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^ •' hWasfcctiou; whether that, wjiich had been joint estatej 

vWlK*' had become separate estate. The grounds .upon which 
1 went in Ex pat t* Rujftn were these. Among partners 
, W*x«uw. dear equities subsist, amounting to something like hen. 

The property is joint: the debts and credits are jointly 
due. They have equitiar to discharge ejeh of them from 
liability, and then to dmdtAhe surplus atcordn g to then 
proportions: oi, if the A hi apidicienty, to call upon each 
other to make up that \wHehry, according to their pro¬ 
portions. But, while theynemain solvent, and the part¬ 
nership 19 going on, the creditor has no equity against 
the effects of the.partnership. He may bring an action 
agams^the partners , and get judgment; and may exe¬ 
cute his judgment against the effects of the partnership. 
But, when he has got them into hihands, h.' has them la¬ 
bile e of the execution, as the fiuit of the judgment * 
tleaily not m respect of anv interest he had in the pan- 
tlerslup effects, while he was a mere creditor, not seeking 
to substantiate, 01 ctcate, an interest h\ suit Then are 
various ways of dissolving a paitncrship effluxion ot 
tune : the death of one paiiner : tin Bank* npt* v of one ; 
which operdtes like death: oi, as in this m^tanct, a dry, 
naked, agreement, that the partnership shall hi dissolved. 
In no one of those cases can it be said, that to all mUiiK 
s itmlypurposes the partnership is dissolved # for the r»m 
ne*‘um still remains until the affairs are wound up 'lh<* 
lepresentative of a deceased partner, or th<* As 'gnecsof 
a Bankrupt partner, aie not strictly paitners with the sui - 
[ c6 J vivoi, or the solvent paitnei : but still m either ol tho->* 
cases that coi'jmunlty of interest icmants, that is neces¬ 
sary, until the iffans are woundup, ami that lequircs, 
that what was partnership piopcrtv betoie shall continue 
for the purpose of a distnbution, not as the rights of the 
creditors, hut as the rights of the paitners themselves, re¬ 
quire: and it is through the operation of administering 
the equities, as between the partners themselves, that the 
creditors have that opportunity ; as in the case of death it 
is the equity of the deceased partnei, that enables the cre¬ 
ditors to bung forvvaid the distribution. The creditors 
aie not injured by the agreement of partners to dissolve 
the partnership, and that from that time what \\ 1 joint 
property shall become the separate property of o’e; no¬ 
tice of the dissolution being given ; as cither^a*conside¬ 
ration is paid ; or, which for this purpose is emial to con¬ 
sideration, a covenant is entered into to pay Vie debts, 
and indemnify the retiring partner, so conceived as not 
to leave anv lien uppn the property. Upon any otn.^ prin¬ 
ciple the conclusion must be, that a partner coihd r»*>t re¬ 
tire from Child's hotise; as the effects may be distributed 
1 %Q years hence among the creditors, if they remain so 
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IF creditors do not like the arrangement, they go to 
each of the partners, and tlesire payment. 

Another material ground is, that, where the possession Expat* ] 
of the property is delivered over to the surviving partner, 
and he goes into the world as a sole trader, he has all 
• the credit, belonging to hi fa aa such sole trader ; having 
the possession* and dcahn£ with mankind, as such. 
quality it so, for I do noj agr^i, that mere dissolution 
will work all this effect a.* that does no more than do- ' • * 

clarc, that the partnership i» uot to be carried on any fur¬ 
ther, except for winding up the affairs: and l\e who has 
actual possession, Jus it, clothed with a Jiust for the other, 
to apply the piopcrty to the debts „ and that will ouanfy 
the natuie of his possession, so that it cannot be smd, he 
has the sole possession of the ^pcuhe i ff-cts, or the debts ; 
to bum* it within the operation of the Statute of King Debtswldri 
, i'^’ ivhuh ceitcmh aihcta debts. Having had fejgW 
ouask-tj iateh (/>; to look into that doctrine from Twune's 

/ I think, m modern times o tendency has pr*^^l,U 


t t 3 


t \ m 


*ailtd to gi\i* moic effect to the actual, manual, posges- 
as evidence of baud, than T~vi;ne\ case was intend* 

* d suirtum Hut it i*> enough t«> >ay, mere dissolution 
t *mm i sli?»., »f tin r v no moic, leave*each partner in 

( o ^ .si *o a ii u* lev. lor all, to the extent of enabling 
Mb *o isVJ "pon all to apply the partnership effects 
. paip s' * tunch thin ought to he applied, e\*m «if 
'hire i-ai no dissof tuon. Hut it is the equity of the 
^.utnt »«■ 'mi mg »* u Ii otht r, that requites that application ; 
not t l - it of the utdnors , for whom however a provision 
v n t he i v b\ m cestui iK operated, whit It they .could npt ope- 
s.itc for themst lv« unless by anion and execution , lay¬ 
ing hulrt oi the effects ; as xlicv might of the peison. 

'The question then is, whether the rontiact for dissolu¬ 
tion has left these equities attaching upon the possession. 

If it is competent to partners to say, those equities shall 
no longer exist, inquiry is necessary, to ascei tarn whe¬ 
ther, by the bargain for the dissolution, that which was the 
properly of all, has become the property of one. In £# 
partt Ruffm, (d) there could be no doubt upon that: a 
legal instrument being produced , the legal effect of which 
was &u* it as I have stated. That case was no more than 
that, a bankruptcy happening a considerable time 'aJfter 
the e\ec«.rt«n of the deed, the effects came to be consi- [ 
tiered the ‘J&parate effects of the trader, m whose hands 
they weie left; and the other was only to come in as a 

* i "ditm^Upon the facts of this case, without saying, 

fttj '* fat 'JL Jac, I c. 19 sett. 10, 11. See Jon*s v Gibbon*., ante, vol 
it. 40?, Cb J See Lady JlrundeUv Phippi, ante, vol. x 

f'rj 3 Hep 80 '</) Ante, vol vi 119. . 1,11 — J "^“ 


* 1 
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1805. whether the conclusion of the Commissioners as to tlit- 
Ovnji joint debts is light, there is distinct evidence of an agree- 
Popart? ment, that the joint effects should be considered ‘epaialfc 
Wniiafi efiects. and that fact calls upon me to du larc the con¬ 
clusion ol law, that thtse are separate edicts 

,» * Petition dismissed 
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iimdu don THP object of this petition was to era? ncl the attend- 
l in «ankruptc> anc e ol witnesses before the C on uni «*o loners under a 
Commission of Bankiupct), to prim* the Act of Bank- 
tendtfite0w- rlA l jU > s * Act oJ Hankiuptyy, upon which the C om- 
xnisatonm io mission was taken out, was a deed of assignment of all 
provethe act of the joint and separate property of the person-*, agvist 
r^erving-^JuRt whotnthe Commission issued , and the person », summon- 
exception * cel to piove the Act oi Banknipt<\, were the pusons, to 

via; bv uSoh-whom that assignment was made, and the Solicitor, who 
«<jnRlJ Pr0i i b * P re P arrt ^ 5 an< ^ refuse d to attend , alleging, that h** 
ploiei.knew of no circumstanms, except what c ame to his know¬ 
ledge professionally. 

Mr Cook?, in support of the Petition^ relied upon the 
late orders , (a) upon the ground, that the Commissioner; 
cannot order an attendance, before the Bankruptcy i* d« - 
** Jared. 

f 9 ] Mi . Ru'Iuuk*\, and* Mi Culh'n s nppouil tnv Petition 


The Lord Cm^c i i tor. —r made the older m the case 
i< fee ted to, and two or three cases since, upon this prin¬ 
ciple ; that, unless it is held in Bankruptcy, that The Loaf 
Chtuicelloi has a power implied to make good the proceed¬ 
ing under die Statute, the jurisdiction actually exercised 
in many titles, p:utmuiarlv bj attachment ancl commit¬ 
ment, stands upon nothiug. I found in a book ol Lord 
lin 'ivickc's that he had proceeded upon that pnn< ipJe ; 
an implied authont) of The Lord Chavctihr to ordi r the 
attendant * of any one to substantiate that plotted mg. 
As tp th* dehcacv express, cl hv one of the witnesses m 
this tuse, that lie was the confidential agent, the answer 
is, that is no irason for not obeying the sumnons. hut 
he ougl 1 to go before the Commissioners, ana state the 
objection: and they' will attend to all reasonable objet- 
irons. If the juiiralation cannot be suppoi u -l\i some 

’ 1 X 

!’** Ft pn i.v Lurii antCj vol w 7M Sv.c T\ pa,(e A"< i r, ant^ \ot vu. 

' <>u. 
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such way, nr. one can say, jipon what principle The Lord IM05. 
Chunct Hot ha? committed persons hi Bankruptcy; for uw 

there is no spe< xal authority any wbcie font. Suppose an pam 
inquire directed in the Master’s olhee, and the pally Himaa* 
would not attend • the Court wuuul immediately order a 
Commission to issue lop that t^iy jU» on, and'theft the 
paitj must alietul. The ordit c 1 \> unity shall he without 
pi i jiulue to a«) ohjcti cn made In the witness heioro the 
Conunisbioiicib. 


The urdet was, that the scveial poisons should attend 
before the (‘onnnissioi.eis „ lcieivim; just e\iepuous as 
to au> questions that may hi put to them In thu Cimmus- 
->iouus. 


tm,n> HOLYLAND. i *0 ] 

1 \p*l* 

i'HK object of this petition wa> to flupcssede u Com- /*' direct 
mission oi Lunacy; uncle: which the pctitnmei h id been >MlV ’ es , a . 
found a lunatK by two verdicts: one upon the usual pio* j by 
siding; the other under an issue, directed upon a *- 

inei uppln aoon b\ the putitiouei to supet ?»h die ^o»n- ‘ ^ 

mission 'Hie natuie oi hss disorder wa> Moleitce to a a t 
dangerous device, with ducats a gams* his M, .f« , an;l all, tn» -e»n, it u 
who writ concerned m Mippoiiiup, the Commnsmu. At 
thu turn.* du-» application was made h.s vih was dead: sh.njJ.i bL'u^ 
hut the petition was opposed by the pclitiuuer'j ilau^hu i, sin*a me« 
aud lur husband, who was the Committee, on*\u^. a.s*. 

Mi, Ah \ttfula , Mr. Ro'niihj, and M . ILui* />’ './/'/»*tt 
of the Ihut/on; Mi J J rggrrt 7 Ui . facL, u'lJ Mi / ’*!? iS 

tlgClhlbt It, to iv jU 

of* js r >ntiut es- 


is * iJft- 

. - . , _ ■ - - « H'»t Hut 

that otcuia in tin i'*urc oi this jmi^dution, more mi- tfce 


7)»r Ion/ Cn \\t j t lo,i. —Their ^ no pait of the duty, f ^ {<I 


\ m * m m I 

sion, establishing lunacy, it is tery chfluuit to determine 
when the mind is res toted, depending upon the i ircmn- 
stance, wlnthei the paity is led to those topics, upon 

{a ivm^ f !u. r g competent luuniludgo oi tin- whole subject, n f >*‘ </n b * s to ike pitment 
Hialfi- oi tin pait' 9 bat \*ith icfcruu »»to all ihc!oi*m'r«‘vj,Iv not* {'2) 

{(I) Sec The MatU */ IhnJ if, l Johus. \(2) In tlu> Mu* 3 John 

Chs Hep 6m f flu, Hep W f 
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which it was affected. The cg\e, in which tfie lunatic j- 
now in the management of the estair of his own commit¬ 
tee, we me ail acquainted with. In another case I suc¬ 
ceeded in getting Lord lhiolvti\ aftet a very long eon- 
vcisatioa with the port}, to supersede the Commission i 
and tfas satisfied, from g/an\ conferences with him, that 
he was perfcctlv latum rl. but immediately after the pe¬ 
tition was heard, mm/ng to thank me for my exertions* 
hi in five minutes com meed me, that the worst thing 
that could h.t\e been done foi him, was to get rid of the 
Commiv on In the case of J/ra. Hat kerf a) Lord Tbwbn* 
said, thou wdicte-lunai) isomeebMh 2 tshc.il h} cltai evi- 
fhme, the pa»t\ might to he testored tua.pufcit a state 
of mind as hi had be loti , and drat should h<* pint id b\ 

• \id« v wc as den and soudactois I cannot agr* e to tint 
pi (.position, c ither as to pi opri i v, oi, with u in once to 
sin h n case as this , for, snpjK.se the stiongxst mind if* 
dneed b\ the dch.ium of a ii\ir, in any othi i iiium , to 
a ver) mli 1101 degu * of capacit\, idmiiting ot making 
will of puson.il estaii to whv h a ho\ of the agr ol 
cnmpMcnt 10 competent j the cumlu-ion i . rot pi . 1 , that, as tluupi ttou 
mmI.I ,i will <A !*> not what he had hem, h< Jrr.uld not be allowed m 
jhei '•unal es- mat i a w ill of personal estate fin u* may bo lnqin nt 
* instances of mm restored to i seat* of mind, interim to 

*Avhat tin \ possessed hr ton . }it it would not hi right to 
Support ( ommi iSjnns again-* them. On the other hand, 
it lunacy ha. hern satisfactorily established, pmliruknly, 

, wher$ time is a tendency to do great personal harm to 

othej s* J orient to i. * , lie, b\ the oidnac of persons 
huviijg «o«np uni knowl* dge upon th< whole oi the sulv 
rut, that ihv.le is an jh-mua of that disorder , and, that 
those Undent vs nr iv not hf brought loiward, whin U 
mar noi hi guv » ill known, ilwt there is am providence 
.of the. law ihtovn o\ i r the individual. 

There is m d.. t * i t omul* uNh. evidence that the 
petitiomr js nonuid Hut, if the w hide nature of the 
c.t e has not bun stand to the ph} slum, who (.wears, 
that h' ha-, in {pient*} -m n tin pitdiomi, and believes 
him to be of sound mmd, unless he can go further, and 
sttfti, that tin ground < 4 die opinions oi those medical 
[ 12 J gerdemon who thought otherwise, was laid before him, 
timt he has hail an opportunity of consider iftg it, and the 
result of the whoV that, ju*t and accC/aU* as* those 
conclusions vuic,or macuu.ite, upon his own conclusion 
satisiactouh iornied, the piestnt state oi the part) is as 
lie represents it, unless the affidavit Cannes with some 
such exposition, though the conclusion may bcVitfht, not 
having those particulars before me, I caimot^try the truth 

i 

' n} Tn' *iiUtr ( irrf-Grnrt’al v PamOmr, 3 fiiu C . (', 441. 
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of thei inference. The iiifcstion in this instance may He, 
A >vhether the * xtstence of the Commission may not be ne¬ 
cessary, in order to secure to the p irtv the utmost com¬ 
fort and happiness he is capable oi onjo\mg. This case 
U reduced to that state, in which il is fit agum to ask the 
opinion of a jiwy, whether irfiisXoinmission* which has 
been supported by two \ udiets, ought to continue It 
must there tore be tiled in an issue 
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iiY indentures between liennf O, tot Vl>ovw< St. Alban 
and RitiuzuJ byn , tenting, that CtuTi h s Ld*va*dy he* 
ijucnthcd 4000/ upon tru >t, to he laid out in A per rent. h* » h.SbwU 
Bank Annuities, Jvul to peinut his wile, France* Vdivantx, pwt ot Ms 
hom tune to time, loi and dining the arm ot her life, 

?o rti* ivc and take to and for ha own use and benefit the V j* <MuWds 
iutcitsU diadonds or pioceeds, which should oi might ot -){.-< fciu 
4« iscand become due and p:i\ able lhaeout, * and lrona and 
immediately alter the decease of his said wife upon iur button, 
tlicr trust, that they should sell out alfelhe said stock, and mitred upon 
pay the monet, which should atisc l>y th* >-*!c, to and U*** **tf * 
amongst the tcsiator’s three children, Thotvas, F* mu < y, r t0 *^ 

and Mat if hihi'tu i/v, when they slionld *i>pe« # tiv elv attain ^iVinm/fed 
the age of 21, shaic and share alike, with smvivoisidp: pMt 

and turther reciting, that after the d< ath of the testator ** Ml * llture 
•V/. Afaan mart ted his widow, ami that D^tt had agreed v* 

with him lor the purchase oi an Annuity of 100/ to b'* «cmluig «mJ} 
paid during the joint Jites oi $/ Alban and hn u r » f % .u wwr 
the pnea ot 600A and that to t securing tic- paimnito* 
that Annuity, St. Albuti, anil ftu inouc y HI/£/*', a* bis 
surety, by then bond became joittiU and \erally bound umUi a biiu 
to lJ*/t f * it was witnessed, that In pur mam e ot the >aid *>'i *» l» ft M °* f 
agreement, and ai « onsidtiation of Hi, sum oi M'oi paid 
to St. Alban by />nv, St Alban did bargain, vli, ;tj U t S i n Vd n*»v 
uawster, &c y# his ex* tutors, fe< all the into u»<? i the 

dividends, atyl annied pioceeds, <d tin sum oi . 5201 / H pet ^ 1 
cent. Bank A nmtties, in which the ^aid sum of 'Ooo/. ’ 

had been w\esfed, which und« r the will of ad? i U \i u \ +ny 
should irom time to tim^ during tne jam lives oi S ^wj^vafor 
Alban and hi-5 wife become due and pat able to i*iow, «»t 
to him in ot hi& wilo ; upon trust to ictam rhe aid * t- 
annuity ; and to pay the icsidue from time to tiui 1 1 ilf/. 

A3r> Albany his executors, &c., or, as he should apjwrlt^' 

Mr. St. Alban g;t\e a bond of indunmu to ih*. smetc , 

Vot. %h 
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t$<W ana afterwards went abroad. The trustees of the stock 
t \*rvr*J refusing to make any payment under the grant of the 
W »i««r Annuity, the surety was called upon ; and, having paid* 

Mo*' hc a &g«*iuvt the tiustces, and Dya , and 

ipAivr. St. Alban % who was stated to be out of the jurisdu.* 

t * oa » an d his wife, chaj.jih^, that she yas privy to the 
5 »jp. AtttiN ^rant of the Annum ./and agreed, that the dividends of 
the stock should he chargeable with U, and that she would 
t i* J have executed the giant, hut that Dyer was utlvi>«.d, that 
she was not a nn\s^jy party, and playing, that the 
trustees id the slock may he detn < «l to repa) to the Plain¬ 
tiff what he h>s pud , and tint an appi'mnauon may bo 
mad* to ansu ex the future pa) moots of the Annuity datum 
the life of M) \ iV. Albtm. 

V/a. St. Alban lu iu*r answer admitted, that sh*' was 
piu e to the treatv lt»i the Annuity, and t oosi nied, that 
he 3 fusband should m.iki tin dividend, of the Hank An- 
fiuilus thai«u iUc wall the p.ivmcnl; and, tVit sin u>n 
snvtxd to cyuju*, and wool.] Lne credited, the grant, 
except for the u.^pii '-land m the bil^ hut du submit¬ 
ted, that, as h<T icnunt was obtained wlule under * o- 
vrjtuie, and us she Ivul by In r next ft urn! tiled a bill 
against the trustees of ilu stoi k lot an account of the 
• dnich nds accrued, sime lut l-u,hand left the kingdom , 
and ptayiug, that they may be applied for her maioten- 
time, wlm h suit is stiff depending, the* deed dul not pass 
her lutur-a in the Hank Annuities. 

The ot . r huim; was instituted on behalf of Aha. St 
Alban % as staled tn hei answer, claiming to have all the 
diviScn Is pod to her, alh giog. that her husband had left 
the kingdom without making any provision ior her. 

Air. Fjnbhv'ytit' awl Mi. Madhck , for the Plaintiff 
li r nt;fit+ uiMsted, that the disposition made by the wilt 
iu favom of J//>* <St. Alban could not exclude any future 
huoi.and from taking jwe himiti the benefit ot the be- 
quest, and the i don tlu wife could not resist the claim 
of the Plaintiff. riuv attd Sir Edward Tnnwr's ca.se. (a) 
Tnt v Hunt. (b) Tudor v. Sarny ne, (< ) and Milford v. 

. Mitjoni. \ d) 

15 ] . As to the claim ot the Plaintiff's wife in the second 

rabse, upon the vtuious discussions of Alexander v. 
IP CuUfji h (o j Laid Turn low t bowed a stiong disposition 
to make tlu panics conn together by a spiHes of duress; 
but could do no more than refuse to giv e the husband any 
p;ut, and after tunning the hazard foi four or five years* 
which would be the survivor, it was at length coropro* 

v; ) 1 CM. fe iOr l Vert, 7. (h) X Vern t* 2 Firm 78 
- f - O0 Awe, rol. ut. 87. 

, n j p* i 5. Cited ante, vob n. 192, m Hall v. Mantgemvrij. 
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mised. S<f ifl Bond v. Svhjmtn(b) and Ball v> UlontgQ* 
tnenj % {V} the Court did not affect to dispose of the pro-* 
pert} , hut only impounded it ' 

Mr. and Mt. /J r . A gw , Jo*' Jf,n St. Alban *— 

This precise question has never bee*, decided Ceitainly 
.the property is not given to* thrwc paiatc use of the De¬ 
fendant: but hef husband is’entitled iu her right There 
t$ no doubt, if he wants the assistance fit the Comt, he 
must make a settlement, and Lord Almnliy vm fre¬ 
quent)} biudy(d) there is no giound fro the distinction m 
the instance of :t particular assignee for valuable tons.- 
delation, as the Plaintiffccttamlr is, who, bciug in no 
better situation than the husbmd, i*s cquaJh bound to 
make a *ifthmom. before he can hate ihc as^stauu of 
the Comt. lwO\nnll\ Pfibut(<) Loicl .»eefu < 9 

to enteitam the same opinion; that du tt i^no distinction 
between an assignee fo» valuable rott'-ulcratum, a^d by 
opciathm of law. stitirjg the itp.irv^ against pusons, ' 
i burning in rqdit of the fcusb.uul, hmvcui nimtuiious 
thur consideration 1 he onlv question is upon the, parti'** 
cular imUijc ol the piopcity, a lift mnuesu The Court 
does not t omptl dw husband to make a provision out of 
that, win.re the3 haw he* n living togcthci : hut, where f 1ft ] 
the wife is deputed l>\ the husband, will com])'l the ap¬ 
plication of a hfe a^ much as a sum m giosa . 1 

IVatfojrw v, U J atkifn\.(a) i ohiu v. Colmar theie eio*d,f/»/‘ ' 

reported in Mosvl^(e) a book of no authority ottainly: 

Alle* ton \. Knou'cd. *d) fn liultoer v. Mantes (c) the hus¬ 
band declared, that he was read} to ret rive 1 us wife« 
and she would not go back, and m Zfu/A\ ;* ?tnj (j I 

the wife had eloped, and would not letuin. This lath 
is descilcd b\ hoi hu bind aftei the giant of the Annuity . 

The cwses, upon the suhjut upon tc-ims for }i ars, do not 
apply. The term passes hv the assigum* ul, upon which 
the party can bring an action: an interest very different 
from that which passes mutely by the di*rr»*e of a Court 
of Equity*. I he conciu rente ol the wife, when under 
control, is perfectly immaterial, and cannot bind her 
The Court will not permit (In* husband to strip himself 
of the nown of maintaining his wife, and will take the * 
whole fund, in order to compel him to maintain her, 

Mr. Fonbhvique^ in Reply* —The Assignee udies upon 
the legal title • not the coni urrence of the v* ift in the tram- 

fb) '5 Jfk Srt. \: J*'* 1*1 

fdj Sec J/s iti’a*} v f'lu f pit uvt , vol t» IS Pntut^\ P,cthi^ aaie h 
oi n*, OH, •.» i! JO V .itkiwn, siuti‘d m tl’O iv^e, «wie voi i\ 5SU> 

(VJ jt't , col n 6.S0 { /» ' p. V * lit yn 

{ bj 2.?«A Vo, .iUo i it< tl»» Ati 2 1 * 12L 

(d ) Cued nnU\ \*#k h 1 * •(* *A w 7 * t 

vol it. ltd. 
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180S. action. 1 Jicie is no equity, controlling the marital right, 
existing at the date of the assignment; which cannot Ik? 
WatMer affected by his -subsequent conduct in withdrawing frorft 
* * i her. The claim of the creditor, being prior in date, and 

^ mt tKT attaching upon the marital right, will be preferred. In 
ai<mm t j 1IS ca ^ e t j le w jj e w jy be*left destitute. 

v r / ( r 

Sr. Ai*ajt t 

The Master of the Rolls.-— As tt dues not appear, tha; 
any case precisely the same as this has received a deci- 
| 17 j sion, I shall take some time to look into the authtyritie^, 
with letuience to the question, whether there is arty dif¬ 
ference between un assignment for valuable consideration 
and by operation of law. I agree, Lord Ahanlcy did 
urufoimly maintain, that there is no difference between 
them, with reference to the equity of the wife! at the 
same turn, looking with great attention to the pointin' 
Mt'fnd v\ jftfrtfof il,(a) it appealed to me, that thcie vme 
some cus'whu.h it is very difficult to reconcile with 
that ptopnsition , for theic is havdl) any other ground, 
upon which Lord FlarJivtcke pioccedcd in some of th<; 
cases before him. Upon principle there is great weight 
in that proposition of Lord Alcattle tj , for, if the husband' 
has but the right of reducing the wlie’s interest into pos¬ 
session, how tan he for valuable consideration, or othei- 
wise, convoy mote than he has ? It he docs not reduce 
it into possession it clearly survives. If then he pArt* 
with it for valuable consideration, and the assignee ac- 
quites a i gilt diffeicnt from that which the husband had, 
lie parts with something different horn what he has. In 
Jlitfitrt/v. i'fitfmd(fj) l had no oitasion to give an opi¬ 
nion upon that point, for at all event■» it was in favoured 
the wift ; holding, that, supposing that distinction to 
Assignees exist, vet an assignment b\ operation of the bankrupt 
under j Com- Laws is not an assignment for valuable consideration ; and 
mission ot t k c) „f* nrv though an assignment for valuable considera- 
arcmihfcpiac'.turn should carry the light, vet it never was contended, 
nttheltynk that an assignment by mere opetation of law had any 
iupt *itli re- other cfit 11 than to put the assignee m the place and stead 
equ”abie°4- C husband. Thertfoie, though there might be a 

tcrebtof his’ doubt upon the otlie point, it was not necessary in that 
Vffe. ert'-v* to deride it. But Lord Ahanky would have admit¬ 

ted, that, where the property of the wife consisted otily 
of a lib* interest, the husband would be entitled to that in 
r M ] her right without m iking a settlement, as a general pro¬ 
position; as a uu rc life interest is applicable to the main¬ 
tenance, and ought to be taken by the husband for the 
maintenance of both. The Couit there four does not 
call for a separate provision for her from tftat $ which is 


'Ante, vol. i\ 87. 


(h) Ante t vc4. &. 87. 
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no more, than giving a separate maintenance; but that id 
,not the object of a separate ptoviMon j which is to be a 
provision foi* her and the family af tei the husband 5 ® death. 

If it stood there, there is no doubt the husband has a 
right to deal with it so long as he riuuutains her> and 
there is no doubt of his right to*make h specific dtspo&i* 
tion, if he maintained her. Th«* leads to the question, 
whether in the case of abandonment by the husband, 
craving to maintain his wife, thcie is ar\ equity loi her 
to have her own hie inteieat laid hold of by tins Cuuit, 
supposing it not reduced into possession by the husband , 
being still in the hands of tiustees. One question is, 
whethet that is settled, merely as between the husband 
and wife, and putting third persons out oi consideration: 
il ho, the second point is, whethei this equity put ails, 
where, pieMously to the abandonin'nt the hndund has 
made an assignment of oie wifiA mutest, ot an) p.»rt of 
it. That question, m» far from being dt cidtd, has not 
even been made the gist of a caw it thin fun d* s« i »*;$ 
a great deal of consideration. Anuthcc pou.l !;> as to 
the a&si^nmcnt tuning taken plue, when the husband 
was pel forming his duty by m.unUfitiing his wife, whe¬ 
ther the abandonment akei wards shall devest the right, 
whuh the assignee of the fund lu*d nested in him. 

As to the question upon the ught of the satiety to 
maintain this suit, for the purpose of conddeung that 
question the claim of the wife must bo laid out of new; 
for, if she succeeds, there is an tnd of his ilatm. Ab 
far os the husband is interested, I do not see, how ho, or 
his trustees, can state that ohjcttion to ihc sayety the 
husband. He has assign* d this, a<- a sprr Hit, fund, out 
of which this Aunu’ty ought to be paid; and pi or arcs 
another pci son to join him , and the surety is obliged to 
pay. Can the husband object, that the nun ry cannot 
come against that fund winch ought originally to haw 
been applied? I do not thcie fore mu? am objection i<» 
the PhuntifF coming foi this it-luf; supposing the wife's 
equity does not pre\ail against him. 
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This cause was further argue cl, upon a doubt, suggested 
bv The Jilaftii* of the Rolls , whether the surety could hie 
tfie bill. 

•Jn support of the bill it was insisted, that the surety 
might stand m the place of the creditor, and avail him** 
self of the pledge to reimburse himself: die subject, 
though not in* trust for the separate use of the wife, being 
liable to the marital right; which is in full force until + he 
rijthn in respect of the equity of the tsife h interpret!; 
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180$ k ' the husband, dealing with it J>teno ;ure> as Jhis own cn- 
rircly, doe* not require the concuucncc of his wif* in the; 

1 VfiiMitr* assignment. 

” ** On tht part of Mrs St. Albert ir was insisted, that the 

Morirry. j,^j] ^presented Mn ?. Sf Jihan as a co-surety by her 

.lemur agiecment, that her husband should make the property ji 
St, Vtui^ security for his debt; rlie utmost the Plaintiff could 
do, was to put himself m the place of the husband ; who, 
having abandoned his wife, and gone info a foieigu coun¬ 
try, could not have got this property* until he leturued, 
and made a proper prowsuu* f or his wile. 
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7//.* Mastct of tht Re!Is —In these tenses Mis St 4than 
was hefuic her marriage entitled lor life to dividends of 
sin*];, standing m tht name ui trustees. It does not ap- 
]’i u, that thru was an) settlcrm ul. Alter the marriage 
hei husband giant'd m Annuity, and assigned the divi¬ 
dends to sei ui( it * and «* is allege I, ill it noon afterwards 
he quitted tin kingdom w ithout snaking am provision for 
hti. The sort tv, filing tailed upon, pav h tome instill¬ 
ments , and liles a lull, ptaungouloi tin dividends to 
m icpairl those instalment-, and, that a suflitienL poitiou 
‘hall be Si t apart to ansivt t the jfutuic payments, sous 

10 ixsiin.iK inm fir an the obligation of continuing to pay 
the Annum 'flit oibti bill is hied on the part of th< wife, 
stating, ihol her husband had abandoned her, and pray¬ 
ing, that the whole of the dividend v may be paid to her 
lot h<* i irpjiau *st 

i he first 'M -tion i**, windier this assignment b) Air. 
St. Ainan o{ th dividend' of his wife n binding upon her. 

11 st is ii u, th.‘ Pluntdt IVn^ht .-lauot hui e Ah\ ielnf 

up-*n hi, Mil. II it is, the question is bid! trade, whe- 
th» the PSdintitr u enurl d to the tclief he seeks. Upon 
du q»e mi on, it does not appeal, that the circuni* 

st.u ces m ike it n< i ‘s^irj to determine the much-litigated 
question, whittles the o mtv of th« wife can be hatred,or 
a fleeted, by the Im'baud's assignment for valuable consi¬ 
deration Thiu nu *1\ is ceit.un, that, if the particular 
assignee fui valuable enn si detail on be not in a better, at 
least he is not in a woise, condition than the general As- 
fcignees under a Commission of Bankruptcy. When the 
husbmid b* comes a Bankrupt, and consequently incapable 
of maintaining his wife, it r. not held, that she is entitled 
to the whole of the dividends of her fortune, or of any 
life interest that she may have, any mote than she is en¬ 
titled to the* whole of her fortune, consist!fig of a capital 
sijm. Indeed in lix pm te Coijsugamt(a) Lord llaravtkkc 
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gave the wife against the A*siguees of the Bankrupt the 
whole of the Annuity belonging to her before matriage. 
A%o in VanJtnanki'Y v. i)enOotough(b) the Court gave the 
whole to the wife against the Assignee But these cases 
have not been followed by more modem decisions 5 for in 
Pnpr v. Hills (<) Orwell v. Profa/fJd) Jjwifon \. (e) 

Jht/wn v. CtmkCiQ) and I'tmb v. Mttnv^(g) the Couit 
has held, that tin Assignees of the Bankrupt husband 
M r eje entitled to the life hirrnt st of the wife, subject only 
to the equity, requiring •'Omo provision for her ot^t of thet 
interest. In Pryor v. Hill it was contended, «that equity 
v( the wife did not evteiul to the case of a life interim, 
upon the pnmiph, ilia! tin hn«h ;n»l becomes nbsoluti 
put chaser ol that bv the manupo, in consequence of the 
obligation to maintain his wife, thnr* bv uwmattol. That 
argument howo\u did not prevail, anv ninu* than tla 
< miliary proportion, atlernpied in Ibadan \, Dtun . i,Vre 
it was .opiud, that the life interest d»d *'»t i.d! under the, 
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assignin' nt> <v. it must be held, that n we . i;lun to the 
wife much for nuint'name. The icsult therefore b, 
that the lift mu rest does pass to du Assignees, subject 
to the oidinarv cquits for a settle aunt 

If thru in tins tasi, instead ol a paiucular Assignee foi 
3 valuable con-ddcutimi, I had before me meitiy the . 
general Assignees omlei a Commission of Bankmptcy, 
the wife could not, as against them, *«.t up a claim for 
the whole of the dividends. I should think, they dealt 
fairly, and even fsnuutahly, tow suds ki, if cmu of WOL L ^ 
the produce oi thL fund, they allow* d her to iel.m> VIOL 
It is unnecessary therefore to cousider, what Alight have 
been the case, if the husband had eluigid dus iund *0 
its whole amount, os to any gi enter extent than he lias 
charged it; for I must hold the assignment valid to the 
extent of tin 100 i pa annum, with which he ha^ charg* d 
the iund. 

The question then is, whtthei the Couit will act upon 
that assignment at the instance of the sun tv, m whose 
favour it is not madv. The smety h the only Planml r 
The Annuitant, who has the assignnn nt oi the di< iduuis, , 
does not join. At the healing I thought the Plaintiff 
entitled to the equity he seeks. Aitu wards I hud some 
doubt: but J a cl he re to my first opinion. I conceive, thtif 
as the creditor's entitled to the benefit ol all the seeuii- 
ties the piincipal debcor has given to his smety, the 
euretj has full as gbod an equity to the benefit of all tht 
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securities the principal gives'to the creditor ,( 1 ) Theie 
is a uiy strong instance of the application of that equity 
in v. Bnddoci . (a) The principal had given bail 

in an action. Judgment was recovered against the bail. 
Afterwards the surety was ,called upon, and paid j and it 
was held, that he was entitled to an assignment of the 
judgment against the bail: so that, though the bail were 
themselves but sureties, as between them and the princi¬ 
pal debtor, yot, coming in the room of the principal debtor 
as to the < reditor, it was held, that they likewise came 
in the *Vo«m vi the principal debtor as to the suretv- 
Gonsequently that decision established, that the surety 
had precisely the same right that the creditor had 5 and 
was to stand in his place. The surety had no direct con¬ 
tract * or engagement, by winch the bail were bound to 
him, but only a claim against them through the medium 
id the creditoi : and was entitled only to all his vights. 
Theie are othn case-* establishing rhe same principle , 
though not quite so stiong a 3 that The suicty therefore, 
with regard to tin pay me nts he has actually made of this 
Annuity, is entitled to ttand in the place of the creditor, 
ami to be reimbursed out ol the dividends , and has also 
an equity to have the fund applied in his exoneration* 
that fund being provided by the principal debtor; and 
made subject to the payment of this Annuity. 

As to the bill of the wile, upon the grounds that I have 
stated, I cannot give her the whole of the dividends 
But up* n seveial cases, iVathjm v. lVatkyns,(a) Bond v. 
Simmon s,(h) Colmer v. Co Inn r, (c) Sleech v 7 hot ington, ( d) 
and the hub case heloie Lord fcosslijn^ Bvllotk v Afenzics , 
(e) ih» ie is no difficulty m giving her the remainder for 
her separate use during the absence of her husband: sup¬ 
posing the fact proved, that he left her unprovided. That 

not m evidence 'llieie must therefoic he an inquiry, 
whiihei ihe husband lives abroad, and has made no 
provision for his wife 

Upon the fust bill electee according to the prayer, that 
out cd the dividends the trustees are to reimburse the 
1'JuiiUiff what he has paid ; and that a sufficient portion is 
to U set apart to answer the accruing payments. As be¬ 
tween the wife and the surety this is not a case for costs 
to fall upon her. 

C« )p*\ 2M M ( h j 2 Afr 20. 

(YJ Jhs 121 Cited 2 Alt'. 3 M W ft Vr> 

( dj 3 in M (> ) Ante, vol. iv 79*. 


^(1) See tknbncr v. HuW' et al. 4 Johns. Clu Hep. 6 JO See aim4 Johns dm* Hep 
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IN 17H5 Ann Sitf*htn$ ga>e directions to Cn$*eP ami Kqmta'ble 
Powell, her Banters, to sell JbV« hcquet Annuitie , and to 
invest the produce in $L pu catf'N avy Annuities in lwr V}^ tiu'tv^ 
name, and for her use. They informed Inn, thev had cwMb* mme 
followed her d'ieclions , and an mtiv, dated the i«>th oi a tvuv.vi/ 
September, t7fc;>, was made in her Banker's book jd ’.o 20 / ^lb 
Jlv. J1</ to her mdit, as th». piodutc of the kxrhcftjuvi <ut in«»ey m 
Annuities, and another eutn, dated the"l»hh of , \»w \*uatb 

debiting her with J?9 4 J/. f*</ t* pud by tlum lor me ]i *»n •» Mng 

purchase of 3J00/ \aw .7 p* / n?;/ Aninnius , and from VJ^ 

that time iliey legulailv gave h* i < ctdit bn rhi dividends n^y hh] * 
accotdiuglv her hrotl"*t Stepler*, h nine* a i-e- * n a* 1 

pirate ucurnm with ih»* same bankets, m I 7‘)*> propped 
to boitow from them 10(*;/ upon the k*hiiU of the joint nd%, 

and social m.te of hmn< If and Jn* ister, which was ae^ardni^h t 
agjred to, and tlu note given necoiduvh (.a&fell and cmi cikintr a 
l*at+'»tl *\\teiweid I oarne JtaaLiupt» and it thet* apneat- .» 

id, that thev had not pun based the Navy Aiutuuif j. Hit 
Assignees under tht Commissum lining brought an a*. - U tak» 
tion agaitmt 'Yt'Mfn *S/tfl r um alone upon the non, this G ?? * n ' 
petition was pic&entcd by ntm anuhi& sioter; piavirn; tnat , irt 
the petitioners may hi at liberty to sot off what was due Lilian to 
Upon the note ftom the debt, due fiom tiv Bankiupt* todi'&i, up<m 
Ann Stx bhens , that she may prove for the residue ; that l '*?, H 
tht nott maybe delivered up, and that the Assignees t { icv 
may be ic'-tiaincd fiom sum,; upnu it- * * iup<«y 

Jin fiiaid, fur the yfvA/^uci«, objected, first, that under J l l 'j 
these c irruni stance s there was no light to s»_ t off, i-'dlv, ,,^7 outlie 
That the tiand upon Miss Stephens In the Uanki upts habm <*, wt- 
toidd not be set up by hei btothet tmj» dH*ie 

* Mt . Romtihj,nnd Ah\ Part, ni support \j thi Petition — T ‘^ lhct 
It is not eon tended, that tht rc could be a m t-oi! at I .aw, 
the action bung against Jam>§ Stephens onlv : but your c. Jnerv^ttue 
I^oidship, sitting in Banki uptey, \v ill gi\ e the same relief, (J ) ^ 

that would be adminisured m Kquity, enabling them to l * i 
make the set-off available. If the action find bi.eu brought 
against both, thev might have pleaded sepuiateh ; and 
each might hiiv’e insisted upon a defence*, that wc,uld have 
been a bar to file whole action. If instead of a note, a 
bond had been given, she* might have pleaded payment, 
tender, aeroid, and satisfaction. W hat i$ the objection, 
where the debt is due from two to one 1 No om is in¬ 
jured. It is for tht benefit of the co-debtor, being the 


J(J) Sec Uumthiv* Ltfrti, 3 CUa Ilcp ^>1 
rifatap'lhi 
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separate dobi of both Certainly it is different, where the 
th bt is <h»e to two, though there is a tasc, going a great 
d< al ho th( i than this a joint viola st t off against a so pit- 
rati demands Lx pin r* Squint nt-, {a ‘ hells, QUiftiU . i,^ 

in this t ase, however, tin d« l>t being due Irom two tu cue, 
it iho actum hail been agaipst both, this debt might hi-'-* 
hi on set off Ihii ihd action hung igamsl Jfme& *Sa~ 
t'hen* alone, if V/a»' Sttphens had tiled a bill, a Court of 
hcjtmv wonM *»oi permit the action to proceed, it sin 
ihosi to nki it a> a satisfaction in part A Corn t ot 
Kquu* n»Jd not ]fi 1 nut li*. m by hnnt’ing die action 
against nim alone to «n ail themselves of suth x ftaivac- 
non, h a' mg lit.i to ic«o\ei, a<* sin- i add Mhonghbc 
»s tin* piMieip.il, the \ must ho i onsidc fed as joint-debtor** 
(a dr.*. v\a\ slu. would b\ citnuu pj\ ft* tin Bankrupt’* 
v itati the money the) owe bet Slu v\ a^ Puhw t d to jom 
mi the ,iuitit\ Jot h*rhioih<! bv tin com t time nt, c tin- 
tiat\ u> »ood it.fh, oi h* i i*;d siti itmu I'pon dns ^\d- 
\o*»t Lunlship iMunsi-, both u W.d md c quit dill 
jurisdiction, b* jnntK admitting jaia I oi dtbr, t upon 
which thue could he no uu'\u\ at l*»,u 


Jpit* > In e I •nt 1 Cm\nc i« .* ( i — i hr rase is, that these 

iltnkits Ind i uni'd the moniv oi this lady, piodiued 
In tie - • h id ht i Km !i. qu« i Amuimes , mid f«lseh and 
- 1 1 <incb *rd\ n->MP'd he»,tbv\ had hud it out m Nrtvv 

Vm.i it.i i< * ndm,* t<* i 1 \ dii«( to»us at that time, and 
Ilian ti'‘U s\a\ n* ball mu, i.md tin n i.tilmt, exhibiting 
lohii <» I d » a"d h ii ilt h nt chu nm nt, as a prod tint they 
h.td d i * -*•' t-u m n , in iai t in vi t basing been 1 ml out 
D'i'iuu t** h in th ' moment the inonev ami t*> 

dun hand' th» \ \v* t. d bln?. to hu fm that sum The 
* i mm * give ii h\ hu tin h i btodui m 1/%, wj>gnea 
und» i lh» sui j -s »m-*ii, that slu had stock standing in her 
nime , di it s j h was no creditor of those, io whom she 
was ipu.ig that sec.u’tv , hut that they had the manage- 
un ot that nk oi htrs, accountable to her tor the 
dividends hsdi-yi, i b * tm \, at the umt. they took that 
sdeui »t\, know inti, they vvi re then debtois to her for that 
‘ snm, which the\ ivid not laid out, accotcMng to the ftau- 
duh nt t. v )p sematum duy made to hcV. Slie stood a 
debtor bv 'his lnstiumenf upon the face of it, and, if 
they choose so to pvt it, ui the character of surety for her 
broth*'!'. 


% 

(a) Antis \o! ui v48 w cc /V path* Chinn**, tint*', vob x, IDs 2’* 
'J\toqorut, pv\l, h» ii? \ 

• V 4 Thi* #rp 12* 
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Hie question upon tin* petition is treated a$ a'questlon Jb03. . 
nf i>t>t-ofr. t Hut it is not heie imsi u as a question of sei- 
oflf m the strict and technical sen si* Tin* question upon hr/*, . 

the whole is, whctliei Tiu Chimcrh.} H excuisim; the jtt- 
risdiclJon in Bankiuptcy, vj/. both n !< gal and ^equitabK r,)< 

•fuiisdu noil, can inn ip«si* .•ftamst an ..ttion, in ought by 

ihe Assign- es, not against <h/\>y *')trphm % l>.it O'.jii st lur Snu* l« 

hi other, upon his note, su a mv«u.»I pinru^s.n i ou*, -*■»»! «qjn*aMc 

who, not being a rreditoi iq on tin m, death * mU not ( * 2 ?' ] 

set nfl am d< ht joint oi stwial m that artioii j n»<* u 

suit is, licit the\ shall i**<omu bom him the sum, hu 

which tin 1 * Inu tin pnnt note ol him rod his mm* i, and * 

that ‘-C must coon* s*i a «t ueclioa h>* the uholt sum ol 

Jm mom v , ie'*md In thi hui'.u^ him* i»l <d tl i 

haLinii,lot whnhssht would hat.* l*»» n (itdi’ui. ti tin 

Assign* is had 'hid in r. tjt a>taiie d th» u i sum upc n . '■ 

lh«* pi him pie <>1 (lauoal ritbi ind nctlu As to Jvdot 

time oi s< t-oii, u is uo t umi s'!' m t »h i )o 

Couit w is m f'O^v ss*on o! u *u, \y r i«ro* d uj hi pioirU 

pits oi I'.quiti, l*mg hthu < tin L tw 01 U • L i * i j it inline, 

while the Court do, not m l * noma! l apat^, going 

lu\oiul rlu Statute x *t *lu • u lion ol tlu haw is «lit 

saint ui t%pn(\ as at I-iw 13.u dt it dots net atb u the 

guierd ddfcttnit upon it.tiui .1 I 1 quiiy S<i, .t t*» mutual 

debt and tic cht, h'juiK mu a uulo* tlu viiu- c*n 0on 

jts the Law; bat bo lb m Law ,uid jkquif* that St ituu,. h * 

enabling ton to prove the baJant,. of the amount upon 

mutt) d ' i edit, has goai mu< h fm th u U) tit \ »m * <j ,, M \i w e 

gont, euh» r m Law <n Lcpmv, b. nn« a to t oO 

Hut m this c*w mv '’round is, th u* th*. e*n % tia» l*wv, 
cnteiuui into b) N* ss in tt'mu.nn* , on! d mid, 

I s hi mid inak\ the ^auic loiisj'K umi , io , d dn\ hud 
hei moruy m ihco bands, is dm n i-» u;n>n ti»c i u. of the 
in^truim'iil a surcij, it was aqonst um ( j. nu o- io m> 
at t as f4g«uusi he i, wine li *liouhl :;M w nt In ? I* M'ni^ i\h it E *J 
wa? no more than the ptojici o-t of r u r own >nu»n \, n* 
taming In i right to piou cd a/ama ih* pei um fc>i hei u- 
inibiirseincnt, as lai as slu iatih i onld , a ui u \\a> i mu. 
petent to h< k if slu had made tin* d’u mu) lmnu diatt - 
ly after the uansaction on at count ol !• i I*»o»h u to have 
dcsiied, that so much of the debt shoald It* <:auelhvl, 
and the difference paid* and to havt »«ud, *d“n had a de¬ 
mand against^er btother f>i the sum of toon/, as paid lo 
lus u«e, alt»o upon the Statute of mutual dthts and cse- 
dits , and the\ shall not be pu ntilu <i to oav, she c hill not, 
if she choose^, pay the debt, when the consequence is. 


fnj 'J Uo ll c ?‘J 8 G<o |] Jl \s* to Bankrupt^ Stat. 

^ Cw If c JO ^ 2K. 

( b) ^ut 5 <Av 11 c ^0 8 28 S< t Janie* v A r *»iw/«, ' p l *> lu« 
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180$/ that «di< lose 1 ' her money, and 0 thcy can call ‘upmi him. 

If oJu* had tints equity before the Bankruptcy, so she has 
Jir petr/e it aftciwanis; and therefore she has a clear right to *ay* 
tfmafcs-. they i,hall hold 1000/. of her money in discharge of the 
not**, and shall dclher u'p the note* The consequence is, 
thev arc prevented from suing upon the note by'the* 
dear demand of justice she has against them , and tnere~ 
k foie tiny have no light to complain. 


v The oidtr was, that the petitioner, Ann Stephens^ t>c at 
111‘citv to •'tt off the amount u! the pcvniissotv not*' 
again/ the demand she has upon the Bankrupts on ac¬ 
count of tlit sum of 3 .>‘iy/. 7 s. f«i/. charged as the sum 
im**stcd in tin pm chase of 3.*0<V. Nd\v j pe> tent. An¬ 
nuities, that the promissoit note b»* dchwitd up to her, 
as na\iny paid the. same, and, that she he admitted a 
ct edited ip'd^r the Commission loi what shall appeal due 
to her altei sucli s t off upon the balance <d the u couni 
and that tlu Assigm* s bt tcstivimd horn suing tin peti¬ 
tioners, or eithei o! tin m, upon the non 


BlMiaOUOIIS i. ELTON. 


uginal I ill was hhd in by rt creditoi by 

m 1781, oi J JJVsM/, deceased, on hehali 


run 01 

judgment in 

of him all and ill oth. i cuduors, esc , stiung the death 
of Heaton, and the Hank) upn \ ol hi c\t cuter, the De*- 
fondant O.'r’te: that he ne,ir i > reivcu anv of the personal 
estate and papers of If'r ston 7 whit h were all possessed by 
his wuhnv , and r* s to git m the pusonai estate: and 
paying, that a recenti ma\ Lt appointed , and that the 
per oihd estate of l f may he lolicrud, and applied 


r 29 i 
« 

fte* 25, Ni. .v 
forth 1 vJ 
Apr l U 
Sim In ado 
tailor Against 
persons 
countable to 
the estate Al¬ 
lowed m a hpe 
Cf.il caws, as, 
wheie tlu io- 
presentatn os 

nS’(T) W1 “ “ nt oi tlv (!( Lts. 

One obit a * n the Plamlirt filed ft supplement il bill; stating 
of tho tint be- the appointnn nt ol a i%ceiver under an order in 1798; 
mg the esta- qmi that Cooke by his answer stated, that fc he had com- 
blUhinent of fainted a suit in the Ecclesiastical Coiyf against the 
widow , but thtu «*he had absc onded. By a decree, made 
ft tolbery.tbe on the 13th r f Mcrj^ 1801), in the enigma! cause, ft was 
JPlainthf must 

toke It subject to nil citgagf lr.onta is i ' «t«i f imuiij' < ottcoin No securit) to bo given fm 
th* restolt of the account Wliuhei the PUmtill being a rrciMor by judgment seven¬ 
teen years okL^an have a deer' ( Without putting tumtu, li m \ *itua**on to proceed at 
taw, via. revifWng by save faiu'i, fy*ei y The bill would bo lot aim d, that the debt ttiigh* 
substantiated bv an issue, or otlioi pi oceeihng 1 .it law 

{(1) Lonj v Aiojeitre U Tardy, 1 Mun, 6lu Kep o05,j 
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ordered, that the Plaintiff should be at liberty to prose- 1803* 
cute the suit m the Eeclcaiastic.il Court, and that the re- v-'vsj 
q* ivxr should be continued, and any of the parties were UvnmnMw 
to be at liberty to apply. No further Proceedings woie 
had in that cause. , , * 

• The supplt mental bill fai^ici stated, that, the widow* 
of J V**ton haviftg absconded with the deeds and papers, 
the rt reiver had not been able to get in du personal 
estate; which, exclusive ot 1l\\tv7 *s interest »n die <.>1* 

Jierv, aftc i-mentioned, tv ill not he Miffu u nt foi fhc drbt-» 

In 1793, IWes^n was lomennd with the Dcfencnnl A/m 
a\\A Rtrlmrd J* nfon\ m working and mming on a col¬ 
lie ry at Lcu^unn n\ dw County of Ola mo*/fan ■ to which 
the % were entitled, as to one mutely under a least nne\- 
plud, and ar* to Uv'other moiety, under in agreement 
for a lease toi 21 ye,u*> from Oi l jha , 1787 : /iv// l4 n* hav 
ing a] »<; an inieicit m the <«*\u Mon in n^ejoLr A 793, 

(lesion and Hi n tame to an £«greotnoic, that m ca^e the 
shin* id J < nkin > m the colliety, and Ins iru isummi ift-f 
rerest in it and thi land', undu which tin* coals lay, 
should be pm '-based k\ them ni either of them, it should 
hr ioi then mutual luntfit iu eu*nl shaics. In *794, 

IVmotK becoming unbtuiasseci, w i anested; and I'Mea* 
who was tin n engaged m tints with c Juifo t i» lor the , 
purchase, formed a plan to obtain the whole bene hr of 
the concern foi himself; ami with that viuv in 1793 
chaigcd Wester* in evcution upon a bond. 7i//u/< also 
agiccd with the widow and heir oi r fenKn^ fir the relin¬ 
quishment and sale cd his antcu-st m the colliery, and the 
moiety of the reversion, and he pr<xuud another K-.e-e 
of the oth* r moitiv IVettvi died m prison in 1798 
The* bill, fuului staling, that Jl\ston\ -dLiis \v« re con¬ 
sidered desperate, and tin Phutinfl did not find out hip 
heir at law, the Defendant /AmvA, till lately, who nom 
ignorance o{ his right, oc com living, that the tieditors 
will exhaust the tiltc ts, or m coUijmoii witfi Lite e, to dis¬ 
appoint the specialty ucditois, ha** not taL u an\ steps, 
and refuses to |ojii in the suit, and, that Cooit, having 
been compelled bv the Plumifl to piove flic will, refused 
to act further, charged combination between the Defend- 
ants Elton, Cooke, and Ileus/t* and played »n aeiourf* of 
all dealings and transactions between tt’t'-hjn and I\ltoh 
respecting tlnf*colliery,upun tin looting of the last settled 
accounts, and the receipts end payments of Elton, as we'II 
during the former lease, *is since he has been in posses- [ 31 ] 
sion under a new agicement with the ovrneis, and of the 
consideration paid by him for such agreement; and that 
what shall be Wind due from him to the estate of Weston 
may be applied in payment of bis debt*; and that the 
agreement of December* 1793, may be specifically per- 




i, J 
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IBOJ. fen me I tin Plaintiff offeiing to p.n to Ftion oh perform* 
awe then of such sum, if any, as -.hall appear t > tc nan* 
due* to Mm from Weston on account of the* c oiifndt i uio*j 
Firov !,n 'l expenses in case his personal estate shall not he 
flco J cicnt, and that such interest as the rtnl or personal ic» 
]>m sentath cs of // wtou ma »y he entitled to under the 
aiptementmn !>/ sold/and the piodiue'appln d, 1st, to 
repay tlu PI urtiff such sums is he In obliged to ad¬ 
vance he the piiforninnt c of the n»ii<nient, and *h« te- 
skiue in \) ijmcnt of tin- Phiintill ami the udu r ueditois , 
or, that ju case the «tgi cement mi/ 1 , not to be pm bunn d, 
and ihi CJouit shtndd he of opinion, d. it Lb r* 1ms not 
n s.ich new niieiest as h< obu.ned in in' <o|lu n lor 
*he use of the partnership 1 >cw**mi him and II ’ston* then 
nn auount, dmin,; the couUmnuve of tlu pattner- 
h m 

i 

ike Defendant bi his ai.^wei (homed mult* a 

n< w lease ol«t i»m 1 In him in IT 1 )/ ; dimed dl fraud; 
and si.buntnd, that lu not bound it* ptrfoim the agree¬ 
ment butvn u him ilt ind Wist u . hut d be is, th* n, a<* 
trMw netu pud »>i offend t> p.i\ tin j/n: *u tin pui- 
chast -money, *»t to lemifun s* die expense f th» Defendant 
ought, not only to i< mui tin* posses .imi tor hi* own use,, 
hut to take all the profits, till all hm* dm fiom J/v 
rMUe, aid* n*t« 1 t s*t, 4 Irtll be paid, and insisted, that the 
PlaiiUdl I,a - not an\ light, as a creditor of Weston,, to call 
for tb» at count of his receipts fiom the collier v, fkc. 

Mt Ifa.nn *, f,t ttu DcfituUmt lilt r >n , insisted, thal a 
l.d) «d U**s natuM ( must be niamta.uu d bv a CMditnr, 
•imu ibut u*k.< t di! i ir» imisUuM.* in which li r i strut stood, 
flu paibeidiip mau be coiimkicd as dissolved pre- 
uoosK to hi<- death 

Mi kiihiu ,A, an** M* IJcft, fu, the Plaintiff, and M. 
!\ .itshtmK } * a IPhnJn.it m tin same hit*,rest , contended, 
that tin^ i *sr \> no* within I'ltns '*;/ v. Muttra) El wisely 
4 JP lain., t b) and the oth* i i,vis of that (lass, but L 
tin spec ml < a l, tei o 11 d to *n lbi Ucif v lP*i un^t^iis cued 
I v The Lord (damn!far m JA ttt*tr v Powlenje) from 
Lord I! tuki'ukrs iioCl , that Ik fop* the death of JUston 
dicre could In no du-so* .turn oi ihe paitnciship, by m- 
-olv ene \* unptisointLnf, ^ and forme ily it was doubted 
whether even hm.i* v would have that elf* ct At what 
^tag* of hi-* lmpi isomneut * an it be said,\nat the disso¬ 
lution was t omph*v ? 


tehtua* 


7 he /sad Cii inci li or e\]>rcssed doubly whether the 
judgment, upon which the Plaintiff’s suit was founded, 

' it. ) . %ol li 4 15 ( bj d Jfivo V C 6i4 

i vol. vi* t IB «C( therekzuic«&>n tliv note, ant^ vul. v). f¥j 
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was sufficifihr to sustain it ^ being above twenty year* old* 
out revived, and proved by ibt production of thi nfticu 
</>py; obsuung, that at Law mh.Ii i judgment mmst be 
levnrd b\ it in* Hie Lotdsbip added, that upon 

the question, whcthei the panv, going before the Mas- 
j^r upon Mich a judgment, tvdl Ik allow ri' his debt with¬ 
out lowvoi, tluftigh h* c oiild noi'pioucd at Liw lu* had 
diiccUd an mqim\ into tin usage of tin INI t»*us 
Mi . /?„//mentioned Wr*”/tiw \ AsfMc nt [a 



* 


180 *, 

Rta»ti»vr r |tw 

m 


A A 


Hif L >u/ Cii \ v if on - -f ban lu »Vi d at the < jim *A 
l*hmt'b v Ufu f ',nn and d/» /»>', v/? j« nic'intt Jboitl 

//r, V to ln<\c stated, tli it, \\h*'M om prleiiient uc* 
ditot sms bn sat l.uiiun «d bis own d» bt real 

jssft®, •!. s will giC* him un i \i» ntioi> th.m 

pcinvh wJ*««t h* would !i\ic had »t u/ agiuota 

•noiel\ I lu n !v»\y d(p I know th ji is ,vs uthei ]'ul**n» f ‘ut 
oi spifialt,’ 11 • 'litoi jn •iJwL* In« ;!*' n i ;» diilcient 
kind of sansiuc turn 

l T j)un niquii’t bom i!\ M ist» rs, as to the proof they 
rcquii* it upp* ii*.. ih.it tlx indit /i> bung the oflue cu- 
pit > oi then pule mitt but tin Mister is pot satisfied 
with that, but ttso oiikis tb» u\ piove b\ altul n »t, that 
their ebbts unnim due. 1 hat cannot be done on the part’ 
oi the creditor, who is the Plaintiff in the Mim 


Mi HtIK Lt /.V Pltu'ifff* «ilcd Utuiun P e> f 
ib) 'iOth 0 i7d<», imm th* hVgisuTs be' K • si itipp, 

that it wan a hdl to make i lb*#; sal i pidgin* nt ai> oust the 
teal cstali in the hands >d the hm , whuh v*as \»iy 
t«u* h discuss* d , that the ^ op\ *>i tin iiidg.ie u* wa* lead . 
but it docs not appeal, !r »n» tin titeiucm oi tht bill, 
that any thing more was dure , and no notice is taken of 
a jrur fas w\. Tin date o* the jin] snun was 170,3. In 
thwart \ i‘/u/vT< »?T» ) no i.opv <d tli. j»vbpUMit appears F 31 
to have been lead. Nothing i > stau d but, that there was 
such an t Kisung judgment, an*l h no appealance of 
a ieuu»r. Inuhis iase it !■» impossible that the judgmcil% 
ca»i be K'UuS 'Hie s an*Janas is giv* ri bv the Statute, 

(a) and the lun is brought before tin ( our' as tcme-tc- 
nant merely, and if the sen t /mas i- hi ought again&r 
him, lie must plead tup* /n r th v ent 

• 

(<t ) .> „ Vk i 4 77 f>08. Jwb l > fb * Uf v ' C« • i' 1 * M 
{S)2>ttk.4?7 60« .Vv/» 13 

f a[) p ->b ft atm 1 » Kxt I / i > 
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1805: Hie Lord Cm anc,ellor.i—T bc first question in tills case 

is, whether, ii Weston, or upon his death his represent#' 
* BpAnovuiift tives, had been Plaintiffs, attending to the facts, they 
v would have had a right to consider Elton with regard to 

I ,°'» *«uch of the inheritance as he possessed, and tin: rc« 
'Jlanh+i* ucwed lease* taken m 1797, as a tmstee oi the interest' 
acquired, and accountable for the estau Accordingly 
Elton and Weston* jointly c oncerned, having executed 
this agreement with a-view t<> a luither interest, wdl be 
liahk to he considered as joint puichaseis, according to 
their advances. Wi vlon having got into distress, and con¬ 
tinued in disiic&s, ihe question is, tvhediei it is possible* 
as against his real and personal represent* uses, to say, 
thev arc not entitled to am ichcf. First, down to 179b 
they had ail mteiest, as owners, of one of the leva:-,, also 
, . ondei an agreement lor auoihei , and as to the agict - 

♦ lncnfr, the 7 wcie to be joint puuhaseis undei the utium- 

• stances, 

,Thc nesi question is. ii I'lf'U woi|Jd hate been a trms-* 
tee feu* the lieu tinl nquesentativcs of Weston* 

*‘s it competent to a ricdiio*, 1 lowing the propci 1 } ,whith 
f :>5 J would be acquued under sin.Ii a diiiuiaUun of trust, as 
amenable to the payim nt oi d« Hs, to liU a bill to have 
that piopeitx biought into the mi.s oi //VwVtffS effects, 
in ordit to have ibe debts '•an >iicd l*he caoc\ as between 
the lito and i\ciuun, admits this consideration. The 
c\cento; would have an inkiest, if that can be represent* 
ed as jici i il«*. Ihc heir, subject to the demands 
ol < teditoi i, wo.ild Ijc entitled to an mten st m the mhc* 
ntdiv e, an uding to the true coiv-tiuction ol th* agiee- 
mint The cs:ei utor his Income Thmkiupt, is insolvent; 
ihinK he has no mien -i to pursue in bnnguig the per¬ 
sonal estate into the hind fm pavment oi the debts, and 
has not the means. '1 he question then r>, whether!, ii 
that personal intti est can be <ons«dered pai* oi the 
* flirts, u creditor may not be permitted to sue, to have 
. those effects duly adnunisteud 1 do not consider tile oh-* 
jcction upon the uicumstanu , that he 1 j i judgment cre¬ 
ditor , cn upon the* particular ioim oi tilt lull; but upon 
the case, whuc the sii auuni oi the executor is so desti* 
tut#*, that he cannot exercise the function* oi an executor, 
and is insolvent, whether the Court will permit a credi¬ 
tor .o bung a Lilt ioi himself, and to hafe administra¬ 
tion. 

The heir stands under a different conn deration. He 
doc:, not say, whether he claims any benefit with respect 
to the iuhentancc He seems to say, the Plaintiff may sue* 
and if he sues iffectualiv, foi the pm pose ol' making this 
pait of the property of Weston* and it shall be for the be¬ 
nefit of the heir to take the inheritance, he will take to it. 
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Bat hcdecJines to decide «mU he *ees the 'rfesult of the 
,&ait He therefore, like the cKecmor, will not maintain 
W 3 rights. The executor neither can, nor will. The poiut 
a* to the judgment creditor, as far a*- aspect* -thn real 
estate, must be maintained B up6a this, tnat tin, heir will 
tfot stir? and if the creditor cannot proceed, the property 
cannot be amenable to the dclits. 1 In that state, generally 
speakings a.creditor ought to he permitted inbui¬ 
lt i& next said, this judgment cieditor cannot be per¬ 
mitted to sue; for his judgment is IT years oldtat least; 
mid no slep has been taken to relive the judgment. 1 here 
is great difficulty as to that. In general case**, as F undci- 
stand the practice, judgment cicditora go into the Mas¬ 
ter’s office, judgment creditois, in genual, ivho cannot 
stir at Law without a si nc fiiius, go, ami pi ole hefntt 
the Master with the uediiurs without such a step, hut 
Mistaking their proid Iiv the ordinary course, giving in 
evidente the ircorrl of tilt judgment, ^ul r.weating, that 
the debt is due. Thntrisu (win ,e the Plaintiff in thr cause 
clearly cannot take Whetlui coming lor his mvn debt, 
or on bchali of hunseti and othei noting'', hr ia bound, 
in oidtr to obtain a decree, to pio\v Ins case, and of 
course he cannot pioie l»v his own affidavit th.*t fact, 
that a judgment ucditoi, goin ; into the Mattel’s office, 
docs prove by affidavit; but he must make himself out to 
be a judgment creditor by evidence, stnoih * peaking* md 
sjuch as he has a light toproceed upon. In oidin.uv c.tse » 
you ought to prove; so that it will appear \oe have a 
right to go on at Law. 

I have not found any ictoid, in whith, wl. -re a judg¬ 
ment crcdiiui sued, whose judgment was so old, that at 
Law he was bound to take c oi»e st‘ p, even against the 
debtor himself, but especially against his rvpriscnutw * 
after his death, any such ono v u* made of the pi acceding, 
necessary at Law to revive the judgment. The qu« stion 
comes to this, supposing this a iase, m which tin judg¬ 
ment creditor could do any thing usi tul by taking out a 
scire facias at Law, whether the Court would turn him 
lOUttd; or retain the bill, eithci to give him an opportu¬ 
nity of trying an issue, whether the d* k bt is yet due, 01 
of tmbstaniiating that by T a proceeding at Law, if neces¬ 
sary : at any fate the bill is not to be dismissed upoii 
such a suggestion as tins. 'That the judgment may be 
above 20 yesus old, and the money still due, is unques¬ 
tionable ; for it is a point of presumption. l»i Corn 'Otu: 
v. Ffy(a) the judgment was above ZU veins old ; and in 
Roe v. Bant(h)* the bill was retained, with hbetty to re¬ 
vive idle judgment in an action. 
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t80A, Anothcc question may arise,twhtre pcrhapft'the cqutt* 
Vyy of tlie Conn would get at a fund to pay the, debt; and 

where it \u*uld be very difficult for the n editor to pro- 
*' i<ed with any effect at Law , for properly may be cir- 

" tx0 * rumsianced, that there could be no execution except in 

Cquitv , ami, if nothing cffr»'tu'il could be done at Law. 
and this Couit< ndd clfrect an issue, 1 am not pteprued 
to say, this Coutt would not gtw n htf out of tht assert 
so pcculurlv cuMunsi meed. I think, I found a case, in 
whuh such an i*siu had been directed 

The m\t question is vet' material, supposing a pci 
son, having an m'uuest in a concern, entitl'd t*> line hi* 
interest declared, to have stood h \, or till an c noj- 
monstivpciidiiuu w.^ men *cd m bringing the comrin v* 
a good beating, if l nut> -o it, and iha: tht ; >n- 

Mil itself «mra be inuiMU unless p< imitt ul to g'» on, at 
considerable tisk, bui wuh a twi-udcrabh piospect uj 


piolil, upriii w it'ui* 
hen s*«\,, 11 
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i bef ought to b i\ni TK 
\vh it h i* in t n flit v |M nd? 
in < n » nt» > t d into, -hU'jk t 
4 / 1 iMig n to its pn n! st it* 
"•it'u * *k !•»< i !«f' v d) .i« • ? - 
» in d h. jMxIgnUiit % it»* * 

1 ' , h* •» c* iily to <iu all dm, 
•iwc'ii dn DUiudaut, r,h,» 
«- n, 'tii >, ami i*> out of pocket 
,*il ‘u Iuilnh*»*s jntid nt to 
vi , i i oiui ■. m. r% , sav mg, all 
ho -b i ding in the >hoc s of a 


io» ii r. il i t c'Mi>»‘itenrb with the piat- 

»•'*. lint 1 do n i h'M.v a iw,i»i whu ii the Court ha* 
ajio <nl null u^on i IMamtid it he will have the 

hem i'i oi die p<.soh lie must iak< it with all its en- 
*Mgrm« tit-., and 'admin to haw it treated, as it ought to 
'a. hoi r»nJ\ Jot liii mi't, but ioi the b« nc fit of all the 
j *■ purs endvu %* d tn it It would hi mo<*t mischievous 
to dcicunin.*, that a Plaintiff, seeking the benefit of u 
It td-mine, mMieiv, &< thou di the wheffc establishment 


was iorinml uj on tin prinuph , that it was io go through 
a species oj ti ule Joi a tone, the mtercst acquired with a 
view of earning n on as a tiudtng concern, shall put an 
end to it 

I should think, tne heir at law must at this moment 
elect, whether to take an intclest or not; foi ii he docs 
not mean to do so* noi tlic cxocutm, it is clear, the ere- 
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-iHfirs couW not stand i» this concern further tlianthe iso5, 

amount of the payment of the-r Thcv rnusr choose ^ 

whi i'K-i- to take a part i» this concern or relinquish it. Brmtoroe. 
The executor also is bound to *>a\, v-fo- vviU oi v 
Dot i the principle of the Ajiu'e bem*/, tl at the Plaintiffs eiT * v 

'Jure to be paid as creditor*. Hie); ranuei uauend hevowi 
*hat 


Mr for tin Plaint'jj\ upon tin last rhservaiior •* 3 ** I 

aid, that a judgmint-criditur umv v/> htrt!i< r than 
mm U f to th.Mii uavnunt of dtht. ho nut iedeem 

A ' J 

A mortipifti . Hie J,onl Ua "#/^» i ‘pin d, that th« n - 
hel ifiuphl by this bill was ui'ilmu! to put mem of the 
debts 

The i *uio i*r* OTiltitd t*. • *l t t «! »>• \ jm the I»tn and 
» to mnki *luu • 


[ f it l si.! l,n *m » ‘ m ' - l ,n» f*nd no precedent o( .#><» I». 
,<-»m t.o* titn*d : » h< t t » *hc pi mttkfl' h v r th« tcsid< 

**i *Ji« • ku t'* M'*t >m<ii ? { «u - t/i i »*,it d (it nice 11 <|iivve * 

\* 5 u ni'*t»v uUnnct tt u; h > i o no pj»te* 

dent, lm*uat* to maV< om i'l i n i*o i ,«si te^m- 
hlingdnsiu irrunw »j > t ho* ,h<i* ,*m. •- «r* , inwhnlt 
natural j’*stuc »* m*Ii i d it a .a*», mem o* 1 ' ; <ucum~ 

*tanc* ' us the f * c . 

A » to the f t!n , i •« *' 11 * ■* ! u *\\ i^sin n*\ opitpua 
tcpihow far Mns 1M e-■« *i lit'k i,,i on n i m lh«* < mi- 
cern, and <uih|Mt > ilu < J l,'» .foe* •»! a p.i im l , and J 
think, be must he »m mis i, t n »d 


W RK.HT 


llONIK 


U>', /i JL.*» 


* , 

THE bill was filed to obtain the sptiitu pirtoniiaut^ ttf,r•. i *»£, 
of a contract ftyr the ouirliasi at in estate b\ the l)i U n* 
dant; who In- hi, answer submitted topei fni m * lh< ion- tf a 

tra<*t, if a »*ood title can he made , a^u ting, that upon the »o,a ut»e c m 
abstract a guud nth* cannot be m.uli ! v J?1 

Mr, RohulU t y foi the PLa at iff, moted <or a reicremc to orumidon^” 
flip Master, to*im{une, whether a ftood title tan he made ; ^betbci ^ 
and, whcthei it appears upon the ahstian, that a good jrood ndecan 
title can be made Fhc Defendant not appearing, an affi- ]>0 wade, aw! 
davufc of service was read. r cai<3 upon Uk *\>*T*ct 

L*40] 
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77/r 7-W Ciiako n or nialle the order; obsening, 
that iu* should have doubted, upon it fifteen years ago; 
but must grant H now upon a variety of piecedents, (a) 


fa ) Jin*'’ V 


.'Ifiy/f/iev*, \Ol m *T'.? 
) 




/U//A GMiDNKU. 


VfocFby BY a settlement, eve < ut< <i in i7°k p*‘Vion* to th< 
the widow (*f nuuriageof 11 ilham tomtom ^ j eating, that he had 1000/. 
UiSkpanTn #l, ul upwards then eniplmid i» I* 11 ' n.uh\ it was agreed, 
' jWgexm nt h_> that 500* p.ut tiHitfu houbl )>• «< st* d in ^uistee^ , 
tWnunr*£> upon Hast iwt tin «■ pi. r u-«- <0 die mb f r bfes ami 
aecflvmeat %o ^tu? bet dtt err-r»hu // »//*•*/-? LaiJ,* , mij vi\mg foi hie; 
whirh i?e a ^ t(%1 ^ lc 'h'nabf 1 ot be th i»u the chiMirn , «*nd in de- 

folselvi«,pre- fault of chddten in pa\ the same in the survive r of hard- 
fler-tofilumself ?}& and his wilt 

to possess. Tht representation l»\ d, -clrliintm of ihe runnn* 
stamt* of Gtndner w as imfmiudec! n»»d the v:i> 

never paid Iu 1797 Gmtbut hci.mma iJaubupt , ind he 
died .n ISO!, b- tv»ng h-'s Vv Mow s«u v*vmg, but no < hiMten, 
The pctiuf»*i w*\' ,ues, nt* «l hv du widow, to lie admitted 
to prove th** sum ot «><Hi/ i ?>i mnia the Commis¬ 
sion 

( 41 ] Jilt . Rom i iln % tn cl >//. P* tit tun> Mi Ri\Iut?dt, 

for th* 

The Lord Cmavc j r lor sjM, u( on the ia t of Mint**- 
fan v. Montefiotiy (a / and many oih^n*, the huiLuml was 
"bound to make good thv, itpies«. citation h\ his inaniage 
settlement, and made the order, diiectmg st to he re¬ 
cited, that it appeared, the lepresentation bv the settle¬ 
ment was false at the time it was made; and, the mar¬ 
riage being had upon the faith of that representation, dr* 

• daring, that the petitioner is a auditor for aO0/. &c. 
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Hit M \ster of the Roi l« for The Loui Chancftxoiu 

IN conbcquehce oi the decision with re&peit to the Defendant, ^ 
demuuvrffy the Plaintiff moved for the production of 
Ictteis mentioned in x schedule to the ansvn-i\ ^ a {? fV objected 

Jh. Rich at ds, and 31*. fahmon^ Jjt the ^Defendant 
iVhvchr , rcdbt^rl the r ( otion, on the same ground, upon 111 > answered* 
which the Lh fr_/*dant had ihn«uircd , iiiiiMing, upon lh< 
hturqvs jf ]): *. ,S tn* atf < ’ and Philips v Gaper/* ili^josu.-e.(1) 

f</' tii.i', tlw'«j'» f h \iu fVUintinr h'»d answcied, he might * 

resist »ii jwi »ui I *.v\ o o»,scr\ed, that these 

!eti» i s wen* ( upfif\w u i ■**. 

lit Run dh u */'•/ Mr / 1 '!u tu ^ %ppa* r f (,r,f 3 ktion^ 
contend'd, iii.it ihn o i'»M'u lv»t n:v i s # i\1»h h were to hi > iV ' 
rinisideicd tadui as * .\t opiums on* ol The general i ulp*-* f 42 1 
could not piuteri a Och n*hu.t bom answering lull) 4& <0 
that winch hi n id suOnuu d to auswti. 


of }nt RrJ A,— If the question now* w\u, 
whethu rb< Defendant should answer at all, the ohjec 
tic»n \u<i hi descivi. gnai cmishitritfoij Bur i ♦ to * 
i&h, now ioatj' v ut, vhtlhe? upon '.i, i isc m.ofe l»\ this 
hill the Plnititifl i* cnoifed u< a Ji.. it* o» not, for 
there * % ur ddK r* m .* win. 1 !*, dn tool t he* d *tv i mmed> 
that tlu fjd 4 i *iib ib t * ?}« h ndaui mu>t ,uuv,o , oj, 
whcthci the ii» Icv^on * a* » y his own fondo* \ pit' Vidt«l 
hunstlr lion* uisim; »n «t qu« stiou Ii is detn mined, 
tha* tins Dth ndam i». i t mswci d hat he nuiot an^wei 
full) is a necessity c* t >‘ * r iu\o.. [ take it to hu\e been 
determined, that, »f i piison, who is unit a witness 
Mibmitt: to answei, Li mmtanswei full) fi/j 'fhis ca 3 c 
is diffident iu its principle from those of a total dental oi 
title; where the Defendant ha* not been compelled to 
gi\e that discover, which was mucl) eonscqueutinl 
But this PlaintiJf comes for a disrobe ly of all facts a.id 
fheum&tances ulative to this transact ion, alfeigmg, that, 
if fully disclosed, they will lay the foundation of an ac- 
• 

{b\ Pee Tan'r v Mintr, ante* vo\ x 4i4 t ) Ati* *\\o1 la 1 lb 

(dj Ante, vm! iv 1U7 

ftij p 42 bee antr 9 \oi vn 2 jS, m Ftnton \ lit*,*?', the opp^o^e 
op’mons ut l>oul Thwhn unil l*o d K*atjnn upon Uus pomt* Isom svme 
cases, that hue since ocnmtd, tS.i gemral questiOM, v»het!»ci*a ll«fsu- 
dant can by answer decline to gio. i CnU mswri, appesrs to be still uu* 
settled (2) OuUfcr V l^rd UuiutngjtrUh v pert, {p 

mi 

«fM . ..HIM II' 11 * " ■■■■ —■■III 1^11 i O 1 **** 1 * 11 -xn f *n | in lT«l J l lii l u _L T “-L IJ "l rMMfMfHWnMw 

1(1) .See Meihodut £pin Ch*n<h\ Jayttt*, 1 Johns t'ln. Ufp. 6 j,J 

j(2) See i Johns, Clu, Hep. 71 { 
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*$<)$♦ forty days, if the prorogation extends beyond eight)" 
Ovv days. The difficulty of restraining "a subject from going 
; ; to ituv pail of the United Kingdom applies with as much 

ts foice ro Scotland: hut there is authority for that rase. (a) 
The difficulty* arising from the privilege of Parliament, 
/ f 46*1 m4 ) modified, so as to reinove the objection; as in the 
; 1 . * J instance of an injunctioil against a membcl of Parliament* 

accompanied by a direction, that the attachment shall not 
go; and in Ex'pat id llalhp(a) the writ dr vintre inapt - 
umdo issued, hut w is ordered to be kept in the office 
fourteen (lav k , to give the ohjut an opportunity to pre¬ 
vent the application oi it by submitting to examination* 
The case oi a person icturumg home is tvi.h reference to 
the, nature of the oxiginal debt, as property tu be reco- 
\ercd there (!>) 


m 

Jfo exeat 'l'hc Loul Oi ,\M'i ii ok —T T pon this wiit the kiw has 

btU ^ e ^ the f° riM »*» ul d du-i C <»mt has no stuihoiitv u* alter 
* the form In tin Seoul, cases6 j the constitution was, 
that the party was going towards fmugn pair., m the 
language or the wut, it ht went out of the jurisdiction ; 
and, the wiit having existed, when Gotland was to alt 
intents and put post* fotcigu pairs, the union did not 
mean to alter for this pmposv what had before been i on- 
sidend foioign parts, l'he question then is T whether 
* e u V Vthr\\vt S ° 111 £ tu hrlmd is going to foreign parts; considering 
of rceixt r origin il object of the wut itself; which is to prevent 
r,»»» to nn.- a subjc it ji aiiig to the King's enemies. Many veiy hard 
sentasiiljcct cases have occurud of poisons lining ui the lVr*t Iwitca, 
tau ght In* by the writ (d) I cuntc mltd upon the hard¬ 
ship beioie Loul That law, who granted the %vt tt, as if 
had In vn planted . but I do not believe hi would haw 
begun. IT.** Count of Lwhcqvct grant orders in the na- 
tun oi this wut, applying them only to uses to which 
this ; Comt would apply the wiit The difficulty is, that 
this sutc wut jus iu\u been applied to suih a case; 
Mrreat t hough tuc o< < asioii foi the application must frequently 
n^thomhave existed. The vase oi Scott h members is perhaps 


King’s ene 
nucs. 

'I he Comt 
of Kr cheque, 
grant oirU*!*, 
in natine oft 
the writ of 


mg them oiilv |j ave existed. me wise oi n'au n memoers is perhaps 
%CM»#ea,to / attended with lull as much inconvenience, tonsideiing 
the diflei ecu e oi jui is* action in that tounti v: and that the 
jurisdiction in helcnd is the same as here. So, ad to 
members, living in the northern counties, the application 
ha^ nev rr be* i. made, if duiing the time of ptivth gc they 
went on into \ *tlund* 


which du* 
Court wotiM 
apply the 

Writ.* 

1*4 7 J 


(a ) Ihn, N i ist, j P If ill Of > H'iLja x /?©**«>/' 2 Ihcl 535 Sec 
Hunt*! v Muu.dit /V/* l'li) 

(a ) p ih »lit o r r yc 

J Jtohtnfwi v H . Inb 177 fsattaniv. .hkmron, 3 Ih$* C. C 
218, K'tdtlam v Jit the, ttiq'ajt, ante* \o\,v 91. 

{ t ) iv^rase, 1 P .lo2 H Usan v, flwtfrfl, 2 filch 53$. Jtvn~ 

tee t Jlzca wv, fjt , J ( d ) v, 3 J8n» ft C. dl4b 
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As to the scfoiul pait of this application, there i; no 1£0,», 

nruthoiity fJt granting a sequebti ation in the first instance, Wv 
atid, if not, the practice, which is the law of the Court, Uh 
cannot he altered. *' 

ll is much better to remedy this case I A< i of Par* 

Zt&imnt, than by stretching these writs to •,*>< s, to which * 
they wetc ne\er intended to appl) the Couit at nog up-' 
btx "the pat titular mischief, with a doubt ^hetiui *lu\ * 

are acting upon a due admunstiation of the L.vi\ I$y me 
late Act of Parliament, (u » atiihou/in" ihe Cumis of tiv 
hvo commies *o asset esi* h otb r, veu o, a^ uic upon th*; 
decree as upon a judgment. \ou had belli i go t <j Pa;- 
Ilament upon ihi j 

No cmU* vas m tde 

F 

,! 1 Mai ti ( rn * 


j.<>\rvx., l.O.M \\ £ 4 s j 

*'/ i • 

A PETITION \vr printed for maintenance out if 4 

the uiten st of a b g k \ to ih* ihiidon t.f liu r*sl.itni'H ^wiu^'wcit 
daughter, when tlv* youngest should attain the age of 2L oTslW^VT^ 
Mr, f/u.t, />i sHf'J'Ci ' '»/ the Petition, - M ***•'<*>d- 

1 «•«- *i« ti hen f 

t »i>* 

7’/i6 /-c/w/ Pn 4\( i i roa -—Upon a Ic'vu v, vh» n they fucid 4 + 1*14 
shall attain **1, ard to su< h oi dum i-» sicdl a* iTs *M*, u *li-ttt«ed 
not tile nuvnipg, that such as do .dlaia „‘l *d» dl h l\i it 
i*t that time, and what tight ] m> the Couit to gi\« the 
interest before thai time ? Ii all die mid* i 'l, and « ‘Jui 1» 
not ytt m insistence, should com* mro cst ,n v * , *,«J at- 
tain th.it age, that chi hi * ic u b vouHtiki tin «* hob , in¬ 
terest as well as pronipo! Ih«'ii>n* I mr gi* v it U'. 
these children, win* »u.i.* m \< r r»* < o r u« lUtith <t u» it In 
the case of Sir Fttth*ek i iU\\ duhh n 1 1 d».s,tl to *u- 
crease the imunt^oem c, or evt u to * op nine it, under an 
order made b) L«ud AW/v /. 


The appln :tuo # n was ten* wed bui Tim Loid Chanel- 
hr refused it, inp, tin i»m u d could not Lc g*\\n toi 
maintenance. *n the t oi du will. {<*) 

(’<j )Scf i f»*.L t, r< '.•/«■ *.t»l v HJ, mil ft,* *-■ *■ sta’id 

ta the notes ( j 7Wut\!h*,u » '0* i\ ! 0 / j’/i'.v 

mif<% Vqt x. 4 j in /. rfutt> nt!/L if .Wn r < iac*j, t’t n jh tin ij it’iJun was 
n«jt decided, the^c vv sic not d 1>> 1 *» I »'r»t i n i m*‘ *» In 

iVA. rjl. N'l V C'ajc-, M li [»’ f** i*u di»vi i* lum «( oi. 
i K> a parent 
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ft n« I in foimu 
,\U[kW n»j 
th it ^umntl 
he was disn 
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SPENCER w. BRYANT. 

'i HE object of tlu bill writhe specific performance oi 
•.«» iguemtnt hy the Dt/t ncf.mt to st ll a ill cottage, ot 
which the Defendant wu» lit po session, to the PhuimC 
The Defendant obtained .in oidct to defend tn fo'tnd 
fiW/tett* * % Un that puTpo.se slating by affidavit, that he is 
not worth mou th ui >/ except the matters in que stion. 

Mi ffxiUfttH, />? ( t j\ that the lh J mdant should bt dis- 
paupeini , c itins* rhe piss.i'£< in Pk l' *wn* ul He(*nlu , 
(a) that if at a»\ tom* u is made *pp< at to the C rant that 
a n ii i\, admilti a ,*» /.y>/**// /nutju , t\ t is of smh ability, 
t ski( he ought no 1 to hi .// /w mu the Court will 

clispmipm bun th* • bn* , kihm it t\.b -luuui rhe L«*urr 
tit it tin ji.iupei i t , u, po, ,i ^ n \ of the I n.d m «p:- stion, 
tin* Cmu t <*idt n <f bi’u lo U diqaiipi.id ihonpb the 
Defendant had a urdict u T^iw , md might eK i writ 
of pOSM ssi. in 

Jfr Huit, fn} iht Of f< infant , m In d on the * eiv int oil 
sain able value of tin jminiAs. ((«« the De 

iendarr paving a ‘Milling » wuk iiun hi j hn-'iii toj rent- 
Sur li a piopeiU cannot u*h * t the gi'uinj oi tlu pimlegc , 
•to huh is, that, unless tlu puny is pet muted to sue or de¬ 
fend in thi". hum, he cannot prosecute lux light This 
case c.innu W consideicd a fraud upon the rule. 


Yv L ut Cjr*xr } 11 or —FiX* ept the passage t that has 
fu t*ifi nriPirom tin J } u t , Uml Rtgi?ttr +1 v.iu find notmrg, 
L I that appln s to this i ase TVI\ opinion is ladit i with the 
PI until}, the point made 1>\ the Defendant be.ngdir. rtlv 
in opposition to that A turn. How am J to draw tlu line? 
Fn tins pmpo^c l nitiM sav, all uiulcr i>/. ate pool, .uid 
all al* »i that sum me tub. li* tlu Court to go upon the 
i. Uuie oi tlu sub|e< t, and the c onsnb'raaon ol the ctr- 
(umst.uici s of caeh jndnnlual, in diflc rent rases? If not, 
theic is no medium, upon the terms of the affidavit, be- 
• tween a panpc r and the r u he ->t duke in the kingdom ; who, 
if ilic exception oi th^ estate m question ts sufficient, 
xiuqht apph as a pauper. 


iw*. 

Junuu' if 28. 


iht 1 r jf *i Ch \\<a li op, under the i ircumstanceR of 
this case, recommended a compromise , which failed; 
and aftenvaidfc tlu older was made, • 


raJPw Af.Ubv-W jr^au, >20, Ml. 



Cases in Cuanoiky. 


PEMBERTON ... PEMBERTON 

i X t*n^ cause in issue, thy saint ret n% , Laving her?* IftiurdiA'.ii 
chutl* d at tin* ({oils a veidnt w*s obtained n\ Kuou/ <d »*'l «*fthe 
the will A motion for a »cv. tnal had be\n framed l v 4 m,t 
The Lord U'hawelfot. The second void at tv.», ais » in inJ! ««if iiT^ 
labour of the will l r poft anothci application to V\m n mb t>* lore 
Lord Chant tHor for a new tnal the obp.ciion was iiLu *'*- Lord 
that* the Issue having hi ui dii<< ud at tfu* RolL, the mo- * ,,Ut ^ ur 
turn for a new trial tould not he. made b« lou 'l In Lmd 
(Jia"i elk) 

Aft luehunh'tit*' 1 Mi ilnucn, tn s u/*fn*t *J t*i< Jfv- 
//#■?, insisted, that att'*idnig to the j>: it iu the uppma- 
tuin be ma<k udn» t Lmv Ins Loiddup ot '«j th, ' 

Rolls, ob<ti\mg, th it tht v,.t> dm r l* d it die Holts f j 

of tour>e, w thout tn% .ui'/mn m , and YL 1 4/wis r f Ihr J 

Roth) theicfou * uiild nm \ m >v i*'v ».oi« v ( the firinui* 
stanc* ■> tli m anv otln i judgi 1 L« " • *.hued to jtfottn* 
taw \ Pan a. (*.) m m ho h, on t* ■, having Ihvjj direct¬ 
ed at tht R.ilK, /It c/Mfi./r * f Loid ilm* li jW gianted a 
m w ti ud 

J[r list' liLt^ahil Ah th Hevutit* opposed the 

motion. 

This question is vvrv mipoitant: whether an issue hat¬ 
ing f)«e« doet ted 'it the Rolls, to as* oitam a fa« f, an '«p- 
phi ation for a new tnal ought to bi made to the fudge, 
who direi ted the issue, or to an\ other* Judge , foi ji»e * 

xule must he gi final, without anv rlistuu tion Ik ? v \I on an 
issue, tlevtfifi n y eW waw, and mv oth< r fact Application' 
of thi > sort air so ndiccjnent, dial the ( unit must k- 
gard the pnne iplc alone flic lew instance., th it tan he 
referred to, passed without opposition and without no* 
tice. As to the piinciplc , a motion lor a m w tnal most 
always, except in the instance of an issue, Ik math in the 
Couit iu which the actum is biou'dit. and in that in¬ 
stance it is CbseiUi3Lth.it du fudges, who had doubt, and 
who wished for better inhumation, should have the op¬ 
portunity of acquiring hut* r inhumation Your Lord¬ 
ship cannot know whtthei the conscience of 'The A last a . 
of Me Roils is satisfied r lhe avowed obp.t t is the un¬ 
constitutional object of avoiding an appeal to corn Loid- * 

ship. Is it to depend upon the p.utv, ivhethei thue is to 
he an appeal t To obviate that, vour Loidship may have 
the assistance of The Master oj the RrJU : hut that i > open 
to the objection* that the cast* will not be twict discusst d, 
w*nd in the second instance with the advantage of having [ 4?2 j 


SO 


x/ 

Mi 3J 


V*) (a Chancery, 1TS4 
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t 
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1805. thr impn^ion of the Judge*; by whom it wins jfiist de- 
V^vn./ rided TIh party may appeal, not only fron? an order. 
r*«»TKro< io#»i iinp, a new tuah Liu ako ftoni the original order, di- 
v it cling die issue. That right is puxluded, if your Lord* 
P»KBrnrox s | n p take s cognisance of th,H , dirtding a second trial, 
which must be upon the ground-, that the original ordti, 
duecting an issue, was right Suppose an issu' 1 directed 
at the Roll** ami an application tor a new trial refused 
by lhe Lord ChameUw, and the cause is set down at 
the Rolls upon the Kqmty lesrrved- The Miutn M the 
JRotfo ma\ mu, his con*ensure i not satisfied, and tin 
effect must lx to make I'h* Ahntn uj */v A’o/A a fudge of 
appeal from Tin Lord Cham t Uq> . 

Mi . Rn ha <4, r*i AV///*/, observed, that tin i • is no doubt 
motion** in c. usv s, dm < ted at tin R.dl mu\ b»* m ide be - 
\ futv. Til** fmid Cha^wUji . and to ihc objection, that 

' . 5 ^ the fight of appeal j» uld bi abiid;,* d, tint is the effect 

ot the und»aii*h d‘*,c*ht to -« i town the cause befoie i’ht* 
Lord (i/iiUitt V ; m tin hi ^ no taint. 


jDjsrrftiOH 
t / r* t»i c i 
IK'i ti al *»* 

Hit l'* 'I* *t 
]VSt»* r U-l* 
l»cci d*>r mj>- 
onlli* vv 1 c, 
tho j»*i s like 
' im 
ti&\t hee: 
propt rly ri - 
jeet cfl.ii 1 law 

1*53] 


A will ncier 
*ti aside Willi 
out an inuc, 
dwtowti vet 
ntn> 


The £/,/./ O w . n a —11 ton ni .i>i upon inaun'j 
this motion hen, I c.iimot uluse it lm giound ii this. 
It is obvious, cii at, \\p* r»’ a cans* is heaiil upon cuclen* e 
s.nd Jud'»e is ol opinion tint hi ought net to 'oiker 
tin. ink lenci, hut it ought to In collected b\ a juiv, con- 
Hiiicnu' requites, that, if tin Judge, who dilated the is¬ 
sue, should remain, the application for a new triai should 
\.e mule to Imn Tin piinriple is, that upon the motion 
for a new tiialthi Judge m Kqwt\ iim look, not onk at 
thi iCjfflT. * but at tin ncord m the suit m kq nt> , and 
may col*cit fiom the whole what »,nv ? iiisiv In* con¬ 
science, and d upon the whole he satisiicd that ju^tJc 
has been doin , ihough he in *' thn»‘ . s*iiuc ewderue was 
rsipr-qiih Mjcil'd at Law, he is ,n bbuU to lchea a 
*nai l^»on tb *1 ground l 'hit.hd tin ca^ of The 
llmth" turn 1 >ii i J \i /V/J\ v, *»L///a. ('i) 

13nl is tlm in« m th.m \ ink of nn\ cnii uce ' A-* to that 
the led ptinupie is, th.ii .he Limit is always the same. 
It mav hap]K ( n, tli.it ill r an issue diluted by The Lord 
Lhanulh U’O ‘it.se p » >on may not have the Great Seal, 
vfun die cause < on*.\, b.e k upon tin Kqmty reserved- 
The motion b» hue .moth.u Loul Cfuuu i/lor will not be 
propel lv <h* r * >*\.d, unless In tht* disillusion he is put ia 
possession of ai! his piedtussor knew in the cause. In 
main <a.se ^ ir is nor of mu* h consequent c, for upon the 
, 'h* twi n \ el wliuh must be gianted, the Court 
seldom doc s more than cntei the m idem c*as read i f winch 
i$ &carcel) looked at, until the motion for a new trial is 


(a) .2n/e t rol n. 155 



('ASKS IN ChANOEHY, 

made. Itiis very iuconfoment »o hear a cause i<n tut- 
ther directions, ui* upon the I'qiuty revived* not he lore 
the *ame Judge, who heard it cii^uiaHt Lord Alvaniaj 
.•drugglcd against that a* much a* pov ’ U*. lint the com¬ 
plaint prove?, that the M.rir iconise ol tin Couit, if in¬ 
sisted upon, gave o< casion lot th'U complaint 

Therefore &trutlv I do no appichcnd l um lefuso to 
entertain this motion. In the parti* ul u »**s< too I b,i\r 
unfortunately made one outer, cctiamlv not appris'd, 
that The Alas la uj the Toils had iluec ted the issue. N t- 
withsianding that cue uinstaiui, if theie was am pajtuu- 
lar discussion, l should lecoinmend, that *i shoul l Ih t«n 
riej haik to the *■ Rolls, but upon Arndt gianting the 
issue, At I'lMiat ?trat) ilieic is no conumnn i, m than 


The morion was arc lading!) b« ard 1*\ lb* Loid ( han- 
(\ibr , and a new vial wv<* gi -mted. 


03 

i 

1S0.>* 

Pi 

v. 

Pr>i*Ufclo% 

A o»isc nm 
be si t ib»w n 
i<«i further *L * 
i<ert»o.»** or 
upon the 
tsqtmy rc Hfei t * 

* .1, b f fore 
i St i.w-ti 
t i»m • i OQ*' f r>r 
i' A * fJWrr «/* 
./ -//' *.th- 

ij* * •• r ad t»» 
lot • p iim 
st’iliir, \ilmff 
ll »\ 4a I to Midi 
pufOHttMy. 
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iVPKNTIKK. 


. My to 'Jo 


IT PON a motion that a wnt of Ac t w/»/ > v/"/ shvuM roflMfJu* 
issue, the affidavit si tied the int« tuvn of tin* lkilndum 
to quV th* kingdom upon min/ni.itfow and oein t ymy. t , lr t tt> 
i'he debt was th«. balance of a pai tncislnp an dum. nutiuAwi 

b# ixti of k’I hl- 

lYu 1 it A On nr* t i on— i doubt, wheilm rifoi n«.v 
tion anti belli l ol the internum u quit the knig'nnu uw>roroim 
suffi* u nt, without some o.u* .i.' 1 ! 1 ;, L !ps h«aidih> stw»*% f uwfc- 
Defendant declare th u vu» ntu n J lit aflui nit t juvo'i *xn*ut+ 

ing hebef upon ju<o« nvaUoii, the (’i/.ul sioudd kn^ Vie \> v J^ n *i!h 
paittculaia ol that mioiinati- it *1 he pciswi, giving the u~y 
information, can state the ground ol it In tin cas cA I ) , at*K*i ri^i- 
waste it n not s iJhrient to «oviai, vou air mJiOlv tn- ^1*^/,"J,”^ * 
formed, the Jh leudaiit intends ti» tom.im waste' you« UM it<i) 
must cipher pvo^e, he had laid the to the toot, or lutlicnw 
some person nMM sv\'< ai, he thiealem d to do it This i» vt ** 
the more neirssaiv m this iase, as it i» only on the io JU «-ip t oIn- 
ground, that this is a case of act tui.it, that the Plaintiff is toimitlon «>f 
entitled to the wnt Suppose the simple < ase of one debt the li^enuon, 
of 000/ at the close of a pirttiei ship, cr>nlisting of thioe 4u$i^etther 
persons, duetto tlie pattnciship, and lecened by one to An * attor 
threat* In account the v nt of Act tcattc'Hv planted, though ba.l nu^ljt be hadktl*iw. 


Jfl) See the m>*e to l)e Ctn #?i c v. Jte (\iku u v \u , vol. iv 5 7T J 
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V 

M*I5]VTIR* 

r'*5j 


4 

paitncr; anothei might * hold him to hail for jjDO/,.« l 
belie vt m account, though bail might be had a| Law, 


hut If 
, this 


Hawway (Joint does grant the wilt The doubt in this case is upon 
fhc ai/id.ivit. 


The Court 
of Km^S 
Bench will 
not hear *ny 
thing JKani^t 
the .ifhilavit to 
holtl to bail. 
The # Joint of 
< 4 omni<m 
Picas lie* 1 * 
affitlav itb in 
eYpUfunoiu 

f * 56 ] 
Jtfuy 20. 


Mr. ThvntvGii, in 'Uppnt *f the Ahum H i>.ud, the writ 
had been granted upon such an affidavit, and u lined to 
JRuhscH v. Ashy . (a; m which * a^i Lord ASs &bin said, {A,) 
that as to tin puipobK of going din>ad it i on lu* s\v»un 
to only upon bcliefl not positiveK , as »*■ i-» onlv 4 wo irsng 
to intention * 

Aft fffu (amicus t w ur J it*tnunit'd Tin Lord thmi* 
i ciloi , that hL Lordship li.ul taken thisohjec turn m LtiLa* 
v. Lunu (i } 

Tht J.urd ( it \nh ; * »m - Plus Couut foum-ilv granted 
this wnt wrv t< mh rh • much nwm \ % in « J lost caim 
into it than e in<c It is a uv^t dn adhd weapon , L\ *\hn h 
a malic loim man in *v i xpo-a »tnoih« i, who ha > no uu* n~ 
tion of doing wiong, to gi« n \t\iLmn. I he case ot 
•Ubti (tt) wj* \ «i\ slum*, 4 n u tic ul ul\ with rc- 
feieme to hail. l do not know . that tii» >. Louit h to go the 
length oi granting tins writ nnuL because a judge at 
chambeis wuulil ojtder bail. ns to which then is this dis¬ 
tinction betivi on the Courts of I/aw The Court oi King’s 
Bench wtlJ mit hear airy thing against the aiiuiuv it. f .) 
even if the aflula\tt is to u debt ot atio.ooo/ , whu b n is 
impo^owfMo suppose cemhi be due lie tween the p/itics. 
'I he Com i * ot ( oiumon Pic as, cm the < outi »i) , tn.u .ifli- 
davits m i xplairauun , and set them** lves tight, it they 
are wi ung. ('/) 


\ siipplcmciital * ffidavit was piodiuedl^ the PhmtuT, 
stating, that the Defendant m an olhc ei m the **eivice of 
the Last India Company, ami that the deponent is 
foinied, that there is a grncial ordej for all then military 
ofhi ns to join. , # 

i/ 

li't I vd On\s< l f i oil—-The delect ol this affidavit 
is, that it leave ^ thi iu« i oi the order to join upon infor¬ 
mation. It may be true, that the* deponent has tcceived 

.2*a«, \ol v 9fi (h) 9t fr, vo! a 4 ^< 

f fj hi* r,\Ol VIM ur ; rlj .'biie, sol \. K Jto 

(\*J bto'fffinv l Jf/h 'i'JS 

(’u J p In th«* Gumt of fommon )*)tas atiubvin arc stimitlodoa 
arati mile« Sei' 1 Burn*** t>6, 0 Bunn, 81 * 84, Z Btack 850 



£ v Casks tx CiiAxcbBr* l 

ia uh inforiJiation, and yet* such oicKm may notjhavc been i'wy,. 
made ; an4 *f thu** is such au oid*r, thete may be ex- 
cebtijns, u**s*y 


Ramil!y now appealed ♦ > oppose the motion , ant¬ 
ing, that the Dcfendmt hud just ieiurne.1 hum hub"* 
-uni had no intention of 'putting tlu kingdom 9 
No ordet was made, (!•) 

{ u ) S<\ vol \u> TOr, i*\ \ Hu K'u^s , su» dir « o'* / 




MOHR'K nil, KISiror 0|< V ])|IRIIAM f 57 i 

Vb, 

1 1R HEl L .no 1 4 d ‘n U|,* i n bidding , aid t tin confirm a- * 

turn of ihi i cpoi t 1 h« nnK »«. n alleged for not ap- op^n^^Hvei. 0 
plying ' ooii» i was, *L»t tlu p.irtv iiuk't stood another cm,i*rmamm 
p»tson h ul given a notu j of nation h*i tlu* same purpose , of the report, 
that, win n that \* il'M'iu ud io h» > m5rtt;»ki\ tbi apph* ^* kl| dh* 
cation was inad*, ummdiat«h allot the confu mation 
the lepoit, and ihrrefoto n*» injuiv r,» rnconvem^nce negligence m 
lOald aris< . another p* t* * 

Mi (O'l&f'fj* iht ‘ I'm hasa , opposed tin motion, in- ^ 

sistuu*, upon the authoui\ oi A. ntt \ . %V sh,i %i : ^ tlvst a uiuch'it^oitld 
bidding shrill opemdafttet f rnfi»mai»»m oi ih*- tc- 1 o 

port; and uh>cmws that lEttf'Cti \ Jhtth[h) \ra ^ dt fet--cauceMiat 
mined upon \tn p'irnciilat c ir< unisUncrs, and m Guv't* shouid^ukf^ 

\ (jQivu ft ' fraud was imputed, 4 idisMiU^e ,w. 

♦’ilk >s some, 

7 lit /Wi/(,HAS( i i i ok^Kpie^od suonij d'-»appcob«\iion j' JlTl,c,, J AP 

of the chusion in ll r atsni\ U <»* A u!»*«ruii;, that he aViUsVufi nt 
never would luivc made those orduis, and th. onh iase ibe durncu;* 
in whir h the biddings can he opent d afuM lonlii motion of et the pur- 
the report, is, whole there is some hand m im-»eondiK t nll^a^uh 0 ' 
in the putchaser, or iiauclulrnt neghguico in anoibn per- tn c 
sou, as the agent, of which i« o against consrK’irc that o{ 
the purchaoci sSouM taki advantage ,>T «>'.»•» tius* 

4 J or confidt nee, 

f i h/s condnci 

* ^ * “ in u!>tximng 

the rupori' 

The Lord Cm \mcli i on opinion is, that afrer a fun? z* 

purchaser has ilonfirmed 3*is tepoit, unless some partii u- 

(*J $ Bry. C C 17S. (h) W, \o! ii A 

C c J tilted in Mutual y. Bit t h, antr t \ol u 6 t 
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* 805 * lar pi me ipU* ai is»o& oat of * his character♦ as renufee tf <J with 
WvvJ the ow nu ship of the estate, or some trust or confidence, 
HJrttnct or his own conduct m obtaining his report, the biddntjj 
, ought not to be opened In this particulai case I lament 

° f K' but there is much less mist hief in abiding by the rule, 
f #*5^ f than in pel mitring invsell to depart from it upon what mo 
J < ailed special c m umstam cs, not connected with this view 
ok the case.. 


No oidt v was tn^dc. 


May 14* S(k 


KW.KI. r. n vur ;i . 


rate <»i I he 
i ourr, vi/ <■ 
per teat 'n»«l 
< o*a P 


Bxeinter r THE Plauudl pn ,soil tm li'tuc »c ai th* rite ol M pet 
w'ofwUbu* ccntt a K alu ’t dll M Set .»i an c uintm, Hi (cased, cm 
iTionVwiwuiot account of withholding incut \ m his hand., lie* nip in 
putting m Ins 1 7^7 gone to th* L'u't biJh s wuhmu putting iu his osa^ 
evumnatmey bong then in tonic.upr lie dud ix« JP(»,> 

with interest; jr f ' / 0 n!htuqui % (Via DU il nit 1 for t/n Plu nVff>— -K»ur 
the general P'" ernt. has not been tne rite of ratmed. tor the last 
twent\ )('*'«■* (o ) In rotbt v s, and Steves c, 

ToxV’i'htnJ « ) uituost at the me of */. pte tent* was 
given l'iic diiU *o u ake the most of the fund- though 
ttfretr. not m is *s ni that case, m* r lu cl. No blame 

cn» c.»s b#- was l > l mi, nteci to tin Dihndam, »» in this instance, 
yoi.j mere nt - *J | t ,, j , not th# i tt a' »,t oik tJ ilsfcv lending the in oil C^ * to 
ntciV^rv^as A nt. * i f but a t. , with iomplit« power uiei the 
that he fund * i.dtv *.i i f:* it h ol tmstio? veial \fsirs, with- 

pi \tdthc holh.ig it bom a dm application, wbuh might have 
F»viu » i ••• . cut Tl.. nionev withheld must be ion*i- 
deud a. Used, ui.lesith* « ontraiy is provid . the pi oof 
being thrown upon th** tiustee, that he had secured it in 
such a h*m as to pi ice it out of lus power There is no 
thauution toi this pmpose betvwcn a trustee under a 
wi?, an l ui Assignee m linnkiuptcv. as in Treves v* 
To cwa/u r*ri, ( i 1 the prim lpU running through every rela~ 
tion of confident» Mils ix«cuto» does not state, as in 
that ca>o, that he ahvav s bad at his banker’s a sum suffix 


monry u» h»^ 
trade (Z) 

[ *$ 9 ] 


fa) Sec cn f * s m SI! l\»x i nuiwbtrhvn, ante, \ ol. Iv 611, 

(bJ 2 Jim r £ 130 '} l Bi‘> C\ t\ ?34. 

fa) p 5‘J. 1 Hn C C m 

& 10) ©fo?d l Johns ('ha. Itep. 510 See f(2j See the note to Vtciyw StacefOnlr, 
f’ha Hep i>d5 J vol iv p. 620.} 
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cleat to ailswei thi fund * In I'-jith v. Ftanlhtn the mo- 
ney was ah>a\s «u the BankcTs u iclv, \tf the executor 
WAS dunged with interest, tin un mnstunce, that the 
money is ready, being no leason i*n n making it pro- 
dm live. It the rule is, laid down. Unit, whoever innv 
he tht consequences, though th^u ate morn; ires ami 
bonds, healing miriest at tin i U'; of «»/ f»t #»•»/ whiih 
must he dischaiged out of tin pri -onal e >tati\ uni* y, j* v kms 
tonduct is fi\t cl npoii the <\nutoi, he shall .iiuwi c>nh 
1 fK> <L/it if will opetatt as a jut miuiti f<>* luea«h fdt.ua 
Inquuv now will h«»'i no «. Ilei i il*< jum, lioni whom 
tin di f iovei* could he >«hi nned, ing chad 

Mi* Ah'\i\'U ''», J',i th, Ueftwant, \un stopped by tin' 

Court 

T"t Miista r/ ’*1 A* /A - l 1i,h< link'd into .ill the , 
i a'i s upon thii -»ulq. v t Hie n suit * tint an e\*» un i is 
not x li.ii )*• U w 'tli ui*ei« pinpono/u «»| two Mounds* 

r ithci , tli it : n .u . madi us* ot th« mom \ In.nstll, nr, £ 60 J 
that h» )ue in gh * h »i to In u «>e» tm tin bun *n of the 
t st Ui l hf u ij aliv.i\s re gb * i. t Ji th« executor Kvcufor 

makes use ut tin tnoinv, m ou »hi to ]u\ the interest he mikogusv* o? 
mads Jk ouv;h» not to d«‘)iu au v advantage himself^', 
irotn lN trust piojv 1 1\ On thi otlu .1 hand, an ovei utox ,7,,a*is*HiJus 
nicU be, and is fuquenih, ihai d with iiueiesr without »»»dr a* he 
any pioht to him.'tli II hi* dut\ v\ »-> to lay out, and pio- *^1 

cure profit to, tht estate, and he has iKgh» led to do so, 

?t ih reasonable that he should imkmnilv tin e-tale di» iui»t pio- # 
again *t the <dlect of that negligence Complete nidi minty peitv 
is not obtained, unit -»s that inlete-t i* paid win h* might 
hare In en uiiuk. But that is not the pi inn pie upon 
which the Couil piocu Js A i»»h has been laid down as 
to intuest, ftom which tin Com l dues not depait without 
special icasons. not for the gcnrial n a »on, that more 
might have Lten made, lliJu might juo idmg o» tin rule 
have la cn maclt , lor dial exists jo e\er) pi» c si!»k fase 
11 it is nut 1 , that a dueltioii, that an cai c lUm shall jjjv 
interest al l f)fr ur:t onl\, wcmhl hold out i punmim to 
executors to keep mone^ m thur hands, ail tin- dc lsion* 
diiettiiig intciest at-i y*» tuti onh loi keeping the mo¬ 
ney, ar£ wion^ Ytt a great majority id the cases ate 
of - that description ; and e\en wlurc the Court holds it 
altogeiln r unjustifiable ; as in Palms \ lhufntot\{ a) and 
Browne v. SovthhGUse/ h) be too. l.ord T^inl'nv* in both 
which cases the executor was not only held culpable tor 
not laying out the money, but h*. was suppost d 0* ha\e 
derived advantage him&clf He had mixed the bind with 
his own money at his Banker’s, but the beneht derived by 


mo s. 

l^VNj 
lfl»* U1 


Hliir 


r r 37 K 

Voi. xi. 


c r vc 
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him did not appear: yet Ik was charged onlv with 4 pe* 

{ tv//. I should have doubted a little upon those cases; 
win re he lodged the * money at his own Bankers, in hi? 
i»wn name. I rather agice with Lord Lout?fthatough^ that* 
if a trader lodges money at ns Banker's, hi has in effect a 
In neht from that A he must geneiaPy keep a balance 
at his Banker's, it answtis the pm post ol his credit, as 
if »t was Ips own money ; arul l should hold that to be 
employes cm in hi*- tiadc* (u; 

But, li then i> noihuij; ol employmenl, 1ml welt lie- 
glc*c t to pa\, it is impossible to d uge him with moir 
than 4 pn itnt in /nut* \ . /oinn,\/ir ti ' < b > Lord Lough* 
hzt'jdgn considei^ it established, that the- propotty was 
used in lus trade , and the moment that is established it 
is taken for gi anted, that the u uk products * pet t enl 
alleast, and it is for him to show, he' made* less Of 


tom si that inquiry was infused \" iho LM»ndant, as it 
is haull} pjohable tli.it am Hack would not produce mcne 
In thn rase then n nodum* t«> show, the fund was em¬ 
ployed by the e\nuU)i in any tiade ot was iniplo\cd at 
nil. There is only ten iu gam e fat u that it w.t> not l*i ought 
m, as it ought t«> ha\c bt en l 7 pon that naked < ase lheic 
ii no ground to thaiqc* him with more interest than the 
general rate of the Coiut Hut »t is laicl down in 7/-vw \- 
/oivn^hetul, (c) that theie must be sonmhing special, m 
ordei to eh.uge him with more. (J) Here is nothing ape- 
i lal: nothing but mere negligence. 


Ih# interest theieioie was < onfmcd to 4 (ur 

[ 62 ] The Afastrt uf the Roth, upon an application for costs, 
Kt'vtcn v. Benmt , a) In mg cited, said, the executor must 
be t h.irged tvith costs ( b) 

(" a * fir font* 7hi in u </, a ;C% vol. j fi° 

('b » 1 /»/, r r si < r ) i it N r r . <8* 

{ *!J Si o Sum % untt y vol i\ 1 >20. 7*oi«i tr v. Rcddtnglon, an/,*, 

in) \ ; Ml, and U«« icftu us 

x <i) p f>2 i Hro r ( jjj 

(b) Si n v I/rnt, tnitr, \tA i <?91 Ptetu \, Star*, aiU* t Xo\ tv 61*0 
, ^-4 \ AVi/fW/ it, ri/ht f iol v / M M v 
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GRIFFITHS v. WOOD. 


I MO. 
Wv> 

*Vcir t 'j . 


THK answer filed in this cun ,c, put pi, u rl to be an an- 
»wei to the bill of Rdwud Mtfjithsi the F .lintifTs name 
being Ed mi nd Stifftth s A motion was made b\ the 
Plaintiff lor a sccpu stratum (nr want of an ar^wer/upnn 
the certificate of iht Six Link, that the answei appealed 
by Ins hook to lie cbm filed 1ml stating .picial>y tin ui- 
rvnmunre as to the mistake <»t fPluiipdV, name. The 
object of the motion was to hind tin O* fondant bv the 
iepus< n tali on in th it an s \v< i tin D*. fondant on the othet 
fund, wishing to take achanta;»» of iht nil stake, to toi- 
reit a fact, which he lcprtsuirid to ht by mistake tmoj- 
teitlv stated. irtr which puipos* hi b ul **winn t and ten- 
deicd, anodic t auswei 

Mr h'uup i 'U > iv yupfw'l nj t\< ?\ku*.n M ). //»',//•» tn % /v/ 
.7/o [hit admit. 


Answor, 
miNiumm# thn 
Ptjmlith tn be 
consuli i ed a> 
no uinv^r 
the IMcnditut 
then.tore n*'t 
but» id by it, 

. nuapfoper 
•ui‘ \u ■ \ t;mgr 
pm 'njht ft«v 
»»• i or* Wed 
to l»^ i ttui off 
tilt i.Ii by the 1 
dost op*HiU of 
a jupt i vi nt» 
»n£, pu*jwni* 
lag ta be aj> 

pwc*. 


1 he Jord () r i ui i mm* —This is » sinful u case The 
an m*ci now p» \ * u hv mistake oi oth* i wise, refers to a 
tail e J>\ a iido, sohjf It lx longs to no cause. The conse¬ 
quence it is nnjihttii* and no a« % usatton can be fiant¬ 
ed upon u llu* IKdlndant, < omening thcio i.*> some 
mistake m that, which he has> juit in as an answer, insists,* 
that he has a i ight, if, a* tin I’humifl sa; an answer has [ 63 ] 
not been put in, to pm m such an answer as he ought* I * 

cannot compel him u# >\vca r that m Inch is <m tpahle of 
being Uoatvd as a giound ol accusation, not King an 
answet to am bill, appruing on the hie <d the Couit. 

The Pbuuliti must cither sav, it is an answei, and keen 
it; oi, that it is not an ausivcr. and then i cannot compel 
the Defendant to swear it Then* aie nian\ jadances of, Aimver 
permitting amwer* to be taken oil tin* file, and icsworn, tjHnofftto 
whcie there was a mere mist.ik* in the naan ; hut, when; 
the Defendant himself has disunited, that tin re is con-their 
tamed in it what is false mnoicnth , au mding to his te- meie naiauA* 
presentation,disputed howcv< i by tlic Plaintiff, the Couit 0 * diemwt 
cannot put the Defendant in a woise situation than that 
in which they find him , ordenug him to do an act, that 
will expose him to an indictment foi perpu> It is not 
liecessaiy for ine Defendant to applv to have it taken off 
the file , for it is not an answer, it the Six Cleik certifies) 
to me, that there is an answer, I cannot giant a scque&* 
tration. The effect of the cutiiicate js, that there is no 
answer: but that must be ratified to me in the oidmary 
language. Applv to the Six Cleik again 
Mr* Romilliu (amcw> cm i<rj referred to a case of an an¬ 
swer put in by a wrong title, and a motion to have it ta- 



«j«j Casks in CiIancehy, 

1805. krn oft the hie, jnd for an aUa~hnicnt; as, though Rv an 
swer, it would prevent putting m an answci. 

Cjstmtrt'* 

V 

Worn) 

Mu*?, 4 ,. Ah. Thomson, Jot the [hfendant, moved, that the lies* 
answer should be tak^u off the file: thV Six Cluk, m 
consequence of what had passed, having hltd the second 
amutr * 

AL Wit pelL fa tht Ph'i't,*], objected to ihe motion, 
on thi gmiiud, ih.it the Unit * vdd not sav, tin, \>,i, not 
dt anauswei to a bill 1>> snim poisoi d that nam* , and 
having onto become a lecoid of the Lou ?, u uura »*• 
main. 

(1 ( i oiti Lh * m ji ni. s ud, 1*» to fndd make th*‘ 01 d»*t , 
not ratlins, it an an .w» i , who h it * ooid not he c oic ulci« 
a*d > but gi\m> u sunn min i «k v * i|«a >n , o> ■ pa lie.- 
willing, pin putting to be an ausw* i. 


June I 
Decree toi 


SKIPVV 11 H smui.K\ 


BY a *■' ttlemenl, executed in l)r> emtio, ITT*), upon the 
uSdelfaTl^cl’r damage *\ the Ifnnouiable Gcotgt ShtrU ;/ and Alum 
of appoint &tutf, one-tout th pail oi a moutv of c-,tat< a in ftthnd 
ment, though was‘liwttd to the u^t* of trustees, their t wutors, . 
toiwhlc--da°^ f° r turn ot 1 f J r >0 veins, upon trust, in i .im* Gecigt 
pc&red*noi P Shirk 7 dioulil have a son and otbci ihilditn bv Aim n 
executed up Stmt , and should bv dec <U pvuiiu I m hit, lilt time m 
on rectial of. the presence of two 01 moi< rudibh witnesses, <11* b\ 
ilment9 t Ma his will, e\« cuUd .11 the pic si me of dire ti edible wit- 
submsfmg <f- nesses, din et and appoint any sum 01 sums of monev, 
tectual d<*ed, nut t ceding m the whole the sum of bOoO/ to bt raised 
fiwnthf ^ 11, ^ 0111 °* ^ ,%aH * pitmiMS, ind pud to and amongst stieh 
books ofa do- younge 1 1 illicit <n by wav of addition to then poitions, 
ccaucd Soh- then autl in sia^h case the trustees, 01 the survivor, &x. 

diould iai*c and pa) such. sum 01 sums au ending to the 
appointment, &c 

‘ *cojgi Sh.t'n, died upon the ?*2d of Qttobet , 1787, 
leaving hts wdow surviving and four thildicn; Geotgr 
Shithtj, L 1 •h/n Ynvlut, Mima Skipwith, and Atari/ Leigh 
Geotgc Shu ley, the a on, died m 17U5, Munj Shu Inj, the 
Widow, in August, 1800 

The bill was filed by Selina Shpwdh, willow, and *john 
Leigh and Maty, his wife, suggesting, that an appoint¬ 
ment had been made by indenture, dated the 5th of y«/y ? 


citor of 
charges fur 
die prepara¬ 
tion anrt < xe- 
cutiun of it 
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17X 0, duly executed by thc*r lather actor din# to the sot- 1H05, 

tU mmn, m tin* following proportion*, w/, 2;>0()L to cadi c*vv* 

of die Plaintiffs, Selma *S Upivith and Mi*if La^h , anti Siupwiis 
!'*✓>/ to Ins \ oitngei .on, the Defendant / * r hj* L Shu !ni * 71 

and {>i itmg, that the Plaintiffs muv be ntthuc.d entitled 
tojhc two several sums of 'Z^^il ■, iml dm* tin v mat hr 
jai^t d anti paid , •insisting, tha* it'lhe ongiuul in l< ntnre 
has he n lost oi mislaid, or cannot now h* produ. * d, \ct 
undci tlv til* iimslaiH.es the Pl.uutilb aic tnutkil toh.iv r e 
the mom v raised * 

Tht lull chained, that hy indeniuus of settlement, 
date xl the 8thand 9th oi Ip'ih, 17K >.io\\ lid h Shi,h u 

the < tthei, was a pun tin said hmi di put cd i moiet^ 
oi thi sa'd e -»tat« s w* s m ttl< d, uihjt 1 1 to tlu said t< no oi 
V ' )* 1 \ i ,iis, ,»ml the trouts tin m of ami»u« oth» t Innita 
inn to the esc of i;< lot on, and l.ulyn 

Nutt tf u»d tin ir is me rosj v ♦ little , th it dn d» * d oi a»i- 
pMniimf 'll, ome eoj>r ui <1; lit th< rcof #1 * m *ln « *i t #d\ 

.if tl\i lh lend ml / \fin ha (hat it was j n pan d I *\ 

7 y t,wns f 'f,j'tu /, om id di p.uin* n the >i nb inniof 
tit C KI« oi J/j' *1 l7 y "' and iii u an i« aic >*\tial tnines 
and th.tijp s in iu * la oks, and *nim oi duai m hr own 
hand-wi'tuig, Im diawini the sud ueh nt»«K oi appoint- 
nnnt, and ait« .nine, tin imumiup ihs \ cof, and otherwise 
relating tin re to , that tlu. ' ud iiifiuifi'u of ippoirhnent 
w as actual] \ iecir d is a aih'-istuig tnd < flee Inal died in 
die -eTticHient of Apul, 17HA, that »n tlu settienuM, on the 
mamagi of the Plained!, St lnut Skrpiutth, dat* d tlu oth 
ot Septemhn , 178'>, to which ('* ot (ft S UnLu y thr l,uh< r, 
wu s a pum, is lonimiMl tlu following untal. ;• Aud 
u whereas the sa*d *u hue Shu Ini is, multi iml hv Mitue 
fck o4 aieitun indentuie, hearing date the >th dav oi 7 ithf* hb 

4fc 1780, and made, oi expressed to lie madt hi tween the 
- k said (*toi , / bhult'i of die one part, and lluMphtfu S*r 1 
u hsq of tlm »>tlu i part, entitled \iu r the st y* * il dc- 
il coast s of the said Or .%•’ S«»/'/’/ anil Alt* if Ins wife f o 
44 hio e and io« ui c the sum oi l l >0O/ is and l*n h.i j»jj» 

* % and share of aid m a sum of boon/ whn u !> v the sc t- 
u thanent, made previous to the manure oi tlu j.ud 
Ccotqr Snvleij and 'ILnf his wife, is piuwded foi the 
44 portions or fortunes ot ihc vounj*er sous and daui»htlrs 
u of thi* said Slmtcif hy the said Muij Ins wife, 

u and chained upon the oi spinal pait or share oi the saul 
a Georg( Sim Inf of and in the said hereditaments and 
4i premises in tlu said kingdom of In lan l *' 

The answer of the Defendant Evelyn Shvlm admitted, 
that, a deed, pprpoiung to be such an appointment, as 
stated in the bill, was prepared and engrossed on paper, 
ready for execution, although neve) executed, and which 
engrossed deed is in the Defendant's custody , and that 
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the s.rd indenture of appointment is mentioned oi r<* 
cited .i .i subsisting or effectual deed in the settlement 
oi ,//'/'/, 1T8A, and also admitted the rental in the <»et* 
dement upon the marriage of the Plaintiff Schna Sktp- 
U'i/ f 2 y •* s staled in the bill, and that Gtorge ShLIcif, the 
/atld i, was a paity to that settlement 
The Plaintiffs piodiucd evidence of Ju following cn- 
tiies and chmge? in Mt Gbustiufs hook , the four last 
unicles in his h.md-uiiting, i h.ugtd to Gtotgr Sbitirij 

&>■«•<* 

“Attended pm 1 *>1 fuhf % arising on the 
“power of « hanging and ippoinfm; (>(XK)/ 
u on voui .wine in the lush estate tJ I 


*.► 

l)i »ft d« < d of appointment 
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skins 
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0 
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t? 

A* 
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ifh* same witness pro\td a pup<i-wiiting in his pos¬ 
session^ pm porting oi appearing tube :m engros *ment,or 
a copy, of the ^aid indent me oJ appointment, but which 
paper has ne\ex been execiued by any ot the panics 
therein named, and which iame mm the deponent’s 
possession upon the dccra&f of Goost/n/ r who was em¬ 
ployed upon both the settb nicnts of 1780, and was with 
the depemnt a ‘ubsmbuig witness to that upon the mar- 
uagt of the Plamtiil Selma Skipiuith, and a pajty to the 
ini mi r one 

Mr Rowihfy Titi Mi • 7 homwn^ fui tht Plaintiffs* 


The Mas in r,j the Rolls^ under these circumstances, 
fhueed the money to he taised, accord nig to the prayee 
oi the bill 
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Case s in Chakpkri* 


UAKbRv. MKLLISI1 

.AFTER the demurrer m this i ause w j oven tried, (VJ 
the Defendant put m a demann, and unswtr. the de¬ 
murrer going to so much of the hill as m>u«1u a disco¬ 
very oi die Defendant's title A motion was math by 
the Fkiintifl, that the demurrer and answer 'houM Iv 
lake n oIF the hie. 

JUr, Hollist and M* L/ Ofg* fn the in sup- 

port *d the motion, insisted that aim a demuner to thi 
whole bill o% entiled iIil Defendant « ninot put in a do 
mukici to pair, answt nnjj the uh: coing lltnuvjt v 
U r at'hn t ih) FtuhnJ \ '/yhowjt' and /huficn \ flu - 
no// . [a ’ in whu h thr Del. a»< uit h i' mg «»btA» ? «i d an oid« t 
lot titnr, and a Ho'iiiiiomoii to uhi arLu<i answei, 
The > 'f tU( K //■ , when iiifoMiied, that .1 dm.iuiei 

had hcert caeiruh d, <1 im iurgt d that part <d llu oidx»„ 
lli it g*i\i unn to jih ad 

dli FjnuUtf and J/i (hem. !• t 'fir /> h :u The 

priuiwe, ,»s staled h\ die Id Jots not appear any 

V/hne cvijit in a pi'^ajp* t»l the I'uu'unl JHejft&tn (c) 
referring to JUthn j(* v U .;/ t/<. Leu I Jtiu'usthih' 
mg di^nutK, dui aifci a domwii overrule**, 1 new 
defence may he made hi a di muiuv less extended (f) 
Oiiaiuly thut could not he another dunun 2 to the 
whole bill, oxn pt on hum. th« Court not permuting the 
Defendant to *akw turn 1 foi that pm post* Lord if ale 

must havt hem aw.ue oi ihi case ot Hudson w liawn. 
Upon piKuiph', ii it was \ei\ questionable, vht ther equi¬ 
table relief could be adnmu-jteied, and upon that ground 
ademurier was overruled, and the inti negatory was cal¬ 
culated to thaw from the D< fondant an admission of a 
charge of felony, ought the Defendant to he precluded 
from refusing to answer tnat, on the giuund, tliat the dt - 
murrer for want of equity wa> refused ? 'Flic ml*, that 
there shall not be two dilarories, means, thut the Dc tendam 
shall not twice refuse to ansuu the whole bill I his is 
a much shoitir mode of obtaining th. opinion of the 
Court, than by* exceptions. Lord lb'df*i\dt also states 
distinctly, though without relemng to authority, lhat 
after a plea overruled the Dcleudant may pit id again (a) 
In Freeland v. Johnson thf second plea was t o-extensne 
with the first: both to the whole bill. In substance th 

faJ Bake) v, M Wth, /mtc t \ol x 544 

fh J $ Rro € (* 67 2 Jjitk 072 (tj 1 2?*6 C initr a«>7, 

fdj MS ntedbyJ^rr Jiothet f t 'oin paf>eis of !.oul fourth 

belonging to Sir T. titv,' >1 ( eJ Her i>v M if lft* 

• Cf> 1L (<i) p.69 M*f 17 
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[ 70 ] 


Pem*i?pi‘p 
cannot, as a 
plea may, be 
good m part, 
and bod »h 
part 


] 


r.'lcn^, stated account, 8 m wib a plea to the whole bill # 
fen rh<* answu was m suppoit of ihc plea: merely ui aifu- 
uiaiu « of it, and :i part of the plea In genetal demuuei * 
jm ticMted as diLitoncs, pkas not: but, though a de« 
inanei ior want of partu* is pioperlv so considered, 3 
<b mincer,going to the point, wiietln i thete is to be re* 
luf in this Couit, lusHot that chaucui H a demmrci 
w ouhl f It ai 1\ lit to oik adegition, is tin. lule so stnct, 
that the l)et« ml mt cannot take the opinion of th« (.out! 
upon the whole nut lit without waiving that objection : 
"I hi ic is no i\;h of having nt upon that point, ex* 

ceja l»% a sccoih* deuuuur 

Hi* f ZiJ Ch wr t t i art.— Do v»m y *o to ihr. e\n nt, tlmt 
if the bill isks a I jpdied cpi» j u*ni', tin Ddiuidaii! mav 
df nil r. In* l, to tin. wdjoh , tix » in nuicu-uiuc , thtr to 
mm tv *i ighi , .*iid a> »»u 

L ji t* • ,/,* --1 In nil* «s hnuud t > two dt r**m 

rw ami tin Immi would .i« t p» umt •!<* Ihhncnrl to 
go upon V- u li it« mi lii * tin. t mat *'t il» ii » mine. hi 1 1\* * 
it was the the lo. an» 


7lr' Zwli/Cli U( I I [u| --' 111 * Ijll* stlOP !■*, whctluu Ul 
rule is not, that you <,h Ji not <1 jium sc* on 1 lone uuV 
out leave , instead ot disc u e i«u; upon i<uh question, whe¬ 
ther tin tUiimiiei is the same I undiiM'tud lie prac¬ 
tice to bv, that, ti \ou <1* nun to the whole bdJ, von em- 
not, except OiC /f/./o, alter that state of the »ccord , that a 
dem^nei i.mnot, as a plei mav, hi guod in pait, and Ind 
in pait and ll it is too gem ial, it must Ik uvcunled, 
but tin Conit has a disunion, it a fan cas* ts mule, tn 
give Icivt to .mn nd and nanciw it, upon propet mins, 
and tliat is i vtiy good guard upon tin pjiviue Thi ir 
is a wid* diilciciui Ik tween tint and putting die Defend¬ 
ant to answi ‘1 If deimmu after demunei can be per¬ 
mitted, U must stop someiv'beie, and the difficulty is to 
use main at v hat point A demurrer to the whole bill 
being o 1 nmlcd, as too genual, time is nothing m the 
judicial opinion of t e Court, s«* delivered, that ascer¬ 
tains why it is toogiiKual, and suppose one hundred 
thargis. the Defendant may speculate epun ninety-nine. 
A second time lie may be told, it is still too g^ octal; and 
then he may try ninety -eight, and answer two. Where 
is this to stop , until lie is duven to the single charge, to 
which the denruurer lies t He may thus upon authority 
iiom tune to time ke» p ofl the issue, or tjie application of 
process for want of an answer. If a new rule is to be 
made, the best seems to be, that, where a demurrer is to 
be overruled for generality, it depends upon the le*?e of 
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t?ie Conit, whnher tin* Difencum shall put in an- I«o>, 
other dv iiiyiui, more limited. 

Tc tin Defendant —*1 he pjoposiuon is, that the same Ihun 

demurin, upon the same principle*, «,h ; nor hi twice v 
used, which excludes the mischief In .V* I / v .v/4r/ the 
attempt was to put in the \eiv ?iuu denim m n sub¬ 
stance a sc coiid tune This motion ought to 1 m* e Ik tn to 
expanse ihedemmut : itUitiy, the .msxxtn surtd 'a, 

Mi. Ifotlnt, nt Rrjdt —In lit viand v ’/!>/?;/' (, 4 »; the 

deci-ion was iipon the pimciple that tlv u shall nut b- 
two di Intones , as a so ond pha . though h ss extensive 
which is also establish* d b\ tin otlu i i h** oh- 

tec non, that the lull nr>\ ion tarn an 'nnwci 

to win* h would subject linn to ptualiiM, iml h\ 7/b 
AtiO) lit Ihlft'hull V Dtt/di IS/, . (f ; v.ht le It A’.h lit ill, til 1* 
the f ourt, oxiriulnn, a cUnicnc i, m \ « i o nip. J th« l)e j 

fenebmt to answii anx tlnn^ ul that kirn] 

Tht / Qi*f Cu *v< t i fn'i — fln> «ui>]• jMtton, tatnl i>v 
i«*acj AWc “</(//' , (a jv d.uftlv ig in t tins application. 

Authority \»oi*^ i»o biuh«*i dian th* , m.u ilm a demur- 

tet c,\ci i ulc d, auothi i d Mini net, the s.iim Loth m fotm 

nr.*l -kuhstamc. cannot I < pur jn , uni r! e nnson js clear 

iui diut is no inou than < tiling up»m the Co»ut toj* heat 

the formei judgment, in a animu contiuiv to the* usual * 

foxm. The q<u •non takes a ditkii nt shape, when it is 

put thus*, whcthei a person* cknuining to the whole hill, 

and not availing him^eU of the oppoitunity he has to de- [ T C Z j 

nun on trr*u& to the whole hdl foi other ^causes, (a) c&n Dv-ircirm 

J ut in a i< ss extended demurrer: as it is expressed by 
4<*\d ft'tics.'iuic , and, if *hat question xveie unprejudiced 
by decision, the better tub* would be that, which I believe 
is the mle, that the Defendant cannot do that without 
leave of tht Cuuit. There is no doubt u is competent 
to the Court to give leave It is frequrntlx smuI ui the Though 
books, that, when a demurrer to the whole bill is allow - J-wcdv »y a 
td, the bill is out of Court, and the Plaintiff must begin 
again, (b) Sturdy speaking, that is the principle. But I the hill **our 
tnow many instances, where, after a bill dismissed hy oi- of Coti/t, yet 
det it has been consideted in the discretion of the Court 
to set the cause on foot again, 'lhat is an opress jadg- oy 
meat of the CourJ; which ought to have its effect, and **au^hy> been 
yet in such a case the Court has interim ed. But you at e * * 0,1 toot 
not pnt to lhat in this instance , foi the* question is, xvhe- 
ther, during the pendency of the argument upon a demur* 


C a J Taylor v MtliWi 1. \ M4 

(bj XAnotrWk ZAtutr 40 7 ft ' Pari 144 

60 m 17. f aj p T3 }*v{t> \ P) r»** ante, veil vi 779 

^ (^ 6 ) Bee Smith v Barn*** 1 Dick. 67 Llvyrlv tM*nnv t unit vol*^i 

' -Vtst,, XU 
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*«’f, ami iW' ie ptdqment, the Vnuit < an say, the rjcma- 

iei is tu' f'encial, awl, H more t on fined, y: would he 

po^I , and will, fm the 1 akc of justice, pc unit the IV* 

it ntJ.ini to amend Hu dumiuei. behur* anv ju«lament is 

»iw.i upon it, as it stands. Wh\ not 1 ' The Couit fre- 

•jn« s tl\ permits the Plaintiff to amend t ?hc hill in Midi si 

Mape of ihk a*p[iini» nt, to mold the effut ol a demurrer 

Win should not tin Dihud.mi haM l( .u c to amend, 

wilt n thi (It niiiii ei applies to patt of th** hill * nU * That 

rule i c imuli niinr wholesome tlun thi toutiai\ , for it 

ma\ he mu» ,, « u/!, th«i f , il a duniino to the whole bill* 

i ‘ipsisnn/ nh questions, is o* .uikd, n mav Ih 

tiii*l cii to ninrtf < n , w li.i h, though noi a 1 >\ hon >ura- 

I*I« w.u of ai tinj*, *hi ( omt has no to j* * \cnt i< 

the law admits it, like thi < j*e ol i denial ol tnmhina- 

Hon t , wi»h in idnu-sion, that A died on i p.iitutibu 

»M\ {f>) l onsidt r it in »thi r \»a\ not •*upnosiiu s di iiiiii- 

re l a to i dem’it if i, i-i ih.it in,nun , ».ut,thu the Coumt I 

think, (h* th niiin * i i wd r.» Mu n r! the tv c nl\ noes* 

Admission tions , tin J\idi»« , upon th< at mount, bi uu; ol ipii.ion, 

ofHsir.jrj U t, ^hat it is vood to ii\< unh . still foil imisthesevcMidi- 
hesu!(sih'‘ y » ; , , , 

m n» ’I of cot, i- mniiei s. It is sod, thi « omt mu t ah»a» )i.di\e, wue* 
bin(1*0*4, a thu the tlf’mini i i tin ».mu hut th» l.ouit m ty hr 
lompli m«\ called upon i* p< ati d»\ , md thi int on\ * m* r>c c ol sub* 
no/to^dtmu"^ that qiu .turn mu nul o\ i i m inevitable 1 here 

alone i f Rtoit dift ui»u hi h t< t. i\ iri auswei, even msu£» 

licit nt, and a <U niuirer to p.ut ot tlu bill, together with 
an answer, in »vhnh east the surLvicni > of the annwci 
cannot he rpust’ mctl, until th(' deimuru i* disposed of; 
and,'ll that is to In up n '.octal u^umcnis, until it ts 
(nought down io the iiijdr point,upon whn h the demui- 
rei lies, the mlo would he nue1 hum hicvous The inton- 
lenience mi tin otiui lutnd, at tin utmost is, tint it any 
time penning tin at^umut on the dimmrci. and before 
tli( pichpiif nt is \[ot into a eoniph u mtc, even upon the 
opinion of thv ( omt ddiviud, i!ie (pusUon ma\ be sub*- 
inittc d to the disunion of the Couit, whrthei they will 
allow dn UfdViulant to aim ml the demuirer, and that 
disiHtion puts the Ddi tidanl ui the situation in winch 
if is just lo plait him, but which the justice due to the 
Plaintiff i erpiu i s that in si mid be placed m as froort as 
possibh As to parti* nJai que* turns ufon tlnsiecord the 
Defend ml should not he tailed upon to answer j. tor he 
io put pi usel\ in thi saint situation as if he hadawswei- 
ed, and, notwithstanding a demurrer to the whole bill 
overruled, Jie Diimdant may objet t to answer a ques* 
timi, if it is not lawful to ask it and may by answer pro- x 

(*i) See tonkin v, Lethbridge, Th«nw V Lethbridge s wife, vc»l, ix irs 
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ircl himself from answendg s-uli i ^iu stion: (a) * hut 
. wluthci he should ht m that smutum, 1. , ^\ diffci tut 
voilsuiei atwin * toj H he sa\ s lu ,c> v»t hwurui m answer 
the PI unfirf ?na\ mum Jiatel\ i mile* t wuh h»n* t uhi ther 
he has sufhutntlv answued i m hut hi is * k u» -taie, 

, ii U liberty to dtnuu again, until tint dm mu lf ,fi\- 
jjosfcJnt, and the n the cpu stion is to lilt >inh«iim\ t ,i 
the nnswci upon the otlu i juuiu , is t,» ftmmumi 

Finding this question rot Mi'lid In <h11 ,u>»i,and '»\/ 
both \\ jl \ \ the hi st opinion I <.»n fw?m.>, tbit llu lb 
t< n«l irt, haung demuiM *1 to i!n whuh hsH, JmH not tl» - 
umr to i j*axt m ithtKii h,»\e 


i H< >5, 

IS >rta 
i i Hie 
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A motion w *. much h\ i!n IKftmlmi foi iihi»tv to /,•* 1 > 

.hfnm t i ) so m»u h <d the bib is untight a di >co\< i\ m| I\* > 
title 

J/» K'ji'iiUit. <<7u! xMi >i u//>'it •*{ ('/< iihit'th -- 

Tins is a di'aimi gioun I of il« nionu , ‘t'Mt a Defend mt 
is nor x » he * r#nijvlh\l to diaie Ip. <a n ml, , ami n 
not h.ildt t«» iii» ohp-* *,oa tjl Hi. p o ti* e, i*, m. a h\ 

Lord kftts /W, » Hut m tt mU to mm nnvi nu n«» and de- 

lav , whuh cU.o)\ *s not thi ohp** * i , ik»i ,i I)iJ*r»d- 
ant, hi rut., hi ho mi a Hu r/onnd H*'. united to lit** 
whole hiil, to hu n«i.o » p H Ji*kui msv i mu* to a '-hinge t f 
felon} * 

Aft Il'Misl, tv'tf •/ {»/'«.;*,// t‘u / J tiir»fr// S object! d, f ' > j 
that no instance of this applie ir«on was pioduv-cd, and 
insisted, that upon the opinion oi Loid {f tl nffwrJkt\ m 
Oormt't 1‘vrtt s* in\,‘a) and A, rum*/ v f'-./ft njh) }hf 
Defendant might In annvu pt»*u*< r lmnst U hom answer¬ 
ing any thing impiopir 

Mr j&rmtlhji n> Ifr/tlt', ohsertrd, that the piintiplc, 
whiih would, after a tlcnunru onnukil, preunt the 
Defendant demiunng to part of tht hill will also preveut 
his insisting h\ answei, that ho should not an nun pint, 
according to Loid lUtth\c\ ojiiiuou in A /'»// \ > /-;v ; 

the objeition, that th< ri art two dilirmus, otearing 
equally, whtthei by anovtr oi demurrci. 

IfielortfCilAVi plt.*r — l he question is, what I should 
have done, if as^cd, minudiatclv after the dunumr wts 
oveiruled, to peanut a dcmuriei as topaitoulv 'l'lie 
point-whether the Defendant, having doimiricd without 
effect to the whole hill, tan leftist* to answer part, is vei v 

faJ This fifiestnm his bet n revived m st^cisl that hu»c 

otiUrred, ami w shlj unli cidril. the c iunmvUiu.es of thosi ca«x.s not 
affording an opportumtx of d< u rnunim* tin point Set f)Mi v Ln 4 
IhitWigfieUl, fmt JOh),} ulitii* the opposite .nitlronUo will be hi ought 
together* ( (* „ Jhif IT 

(a J p. 75. J 282 Seepage rt 8* (h ' 2 Hr* V t\ m 
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180$. difleunf fioiri the point, whctKer a Defendant,* once sub- 
nutting ti answer, shall answer throughout; gs in Cook* 
Btum son v I'Jlnon. (r) whetc, Buik being a mere witness, and 

v * submitting to consider hunscll as a Defendant, tlie ques- 

w,,WSK t ion whether he should answer the whole. Upon 

those cases (d) Lord Kenyon'* opinion \\a% that the De¬ 
fendant having answer* d nioie than was nercssarv, theic 
was no occasion that he should answci further. The opi¬ 
nion ol I tf oid Puofoww as different In such a case, the 
70 ] Plaintiff stating himself to he heir, and prating a disco- 
\erv, it has sometimes been thought, that the Defendant, 
b\ niiswu dcnvmg that he was heir, iu "d not make any 
disto\u\ : and sometimes it lias been consul* ted other¬ 
wise, as the Defendant may die, and the disco )viy he 
lost 

i3ut that i** not this cav. , 1.1 whndi the point stands 
thus*: whethu t!ie Plaintiff, coming for ichef against the 
attornment ol tin* tenant, his a ughi to ish the person 
against whom hi burg* the • jeanum, what is the title, 
upon which the rU icon. us t.' h» m"d« , for that is the 
substance of tiu question '1 lie proposition appeals new 
to me, that a Plaintiff hi-, a n^ht to come here, and ash 
the other part',, how he mnns »o d*^ li nd himself at Law. 
The Plaintiff must come upon his own ca^c. The giound 
is quite distinct, and ol mm at unpoit.incc, wluthcr 
the Plaintiff, mei'lv as bunging an i jectment, may call 
upon the Defendant, against whom he brings it, standing 
under no obligat'd! of puvity or conscience, to lay before 
a Court of Lqu *v the state of his title The question 
upon the whol it*, whithei it is as convenient to justice 
to pel mu thi^ di murrer to hi argued, as to ovenule it, and 
make the Defendant answei. The general demuricr stated 
a question scrv fit lor til* coobidt jatiou of the Couil upon 
demurier, and integrity wa» exercised in the whole. If 
I had been a*keel lor leave to amend the demurrer imme¬ 
diate!}, I ought to ha\e given leave. It is therefore rea¬ 
sonable in this case, that this dcmutrei should be argued i 
the panics under standing, that, if overruled, the Court 
is to give such directions as m that stage of the cause, 
and undei these circumstances, may be proper with refer¬ 
ence to the time. 


The demurrer was allowed by consent, without argu¬ 
ment. 

fr ) 2 JSrA C C 252. 

{d) See Jtnurdv Saunders, ante, vol ii 254 Dohter V. Lord Jflmtw#- 
fidtl, post, J283,] mid tlie references, ft cm which tins point uppem still 
undecided* 
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ISOa 

UvV 

fhtit, 17 


AN oidoi had been obtained in the \\ \d w \y to take l^onamo- 
the bill jno ronft^ho* A motion was made » n tin j, i«t of ,IO,, 
the Delendunl to discharge that ordt \ <»n |)aun»jit ul ^r'tutak^tht 
t osts. )>iI) * vo i uiife&u 

J/f Jhi't* hi suppMt r ,f t hr JfrrcUy rcluutl to V ////<7»*:s m \u\ »nent of 
v Thompson, (a) nbomuij, that wlut Lonl Hiwhrtv a JJ tlHtt 
stated ivis, that, win re the l)cit ndant puts in an answet * n Vu-,*'J?*!»!!* 
alter the oid*r, and the Plaintiff the tw\xrn\ ir t s 

a waiwi of the plot ■ xs. not, as it pi* suited in the import, : d^r-e* 
wh. r<‘ “ tl.r Plaint'*! tak. , < v, f puons to it ”( h, 1U ,.m), 
the Defendant was willing to put in an ansv ei , * \( iiMnjj |Jl4 t jj, 
tht contempt , on dv ground, that ilu lh i% ndant was on- M r ii«il»c"th* 
ab!< to leave Iln/r/r rj f] ,//>/ Apiii.oiUm 

Mi, Kowillij^ jcr th* Tliiiihff, oppose u il»( motion K^Vfo *«- 

*v>er* (if?* 

The l/jrii Cimv< i i i oc -- ’I his j , du firnppheation 
of tht kind A tiw art 01 <U i to t At the Ml jn r , • riifesw 
has been obtained* the Zb f« ndant haling nsisred pro* 
ceps twuyt irs, an application t ma h\ not only upon the 
mete payment ot hmU to dt <lump that order, but to 
put the IMaintitF ro tin. pud < l li.uuu* just such an an* • 

»wcr as the Drhndmi shall flunk proprr to ^u 1 After 
an order to take the bill />»v / t,nj?sso has bun obtained, 
the Court will at hast set the answer \ou propose to 
put Sa¬ 
lt was th^n suggested, that the application ought to be [ TQ *] 
for leave to answu. 


The i#rJ Cu won or said, that must bo uithotit pre¬ 
judice to flu* order to take the lull f>< o > onjt^so , and d’- 
reetecl, that the Defendant should communicate nhu 
answer he piopnscd to put in. 

No answer was put m. The » aiuc was Ss t down at the 1806. 
Rolls, and a decree was made, flu bill h mg taken jno 
t onjnso - 

(aj 2 1in V C 2/0 

fhj This was stty il from the mfoiUit *m of M //./’/»% uhw wac 
i ounacl m that c?sc 
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180;«. 

s*»i 7 BARKER c (xOODMI^ll) 

InimiifiHi «' bill j\ and Pu n*al \ir ri» eniplotcd by Isaa* and I)j 

a&s«n>i \f o- ^ *,/ ValUnj to jniifhasji* goods at i \,.ib'/d tlic hu*vt 

aVouiKn a bompaut, and rtmwd tin usual wan ant ot deditci}, 
tsichniri>t. »o upon pa\ mfcnt of fh< pi u c . and, tht goods being intended 
a fo.nt lot importation, th» Company, aamahls to th* ir inles, 

iii »i**o» is*- re ^ (lin<; j t ],, m In t ] K . u narehmiMs, to unuun theio until 
Mt „i <l<Im*r<ubii niMoiiUt « Kporcation. 

IUiikruptr\, On tin .Id “f /,*,/ ♦.//v, id()», a Cornt.ihMon of B.taC 
<.\< r leaching rn |, t t \ n at* mist lullnm iJacui i.^i/'/lning 

bv iclatioii^ 1 '' 0,11 jurisdiction On th« obt of J)*’(it lI n + 1801. 

to the A* 1 a b>u lgn .utachiiK nt, undo* an Htmu m ihr Com t ot (he 

«rf flankiupt- 1*1)1 cl Mtvoi of I' •ht\n % by 'John .«*\JU)st lasu and 

cy.{52; 

linen/ Valin Us b'r a d« bi «#i 11.>/ w u •-< rved « 11 l'oh 
and Pnt^n, w hob It .uh d Un \y it« t .d is * 10 ,fc * ,//, t *A { /// ” 
Upon tb* lull, Ik ion tin K'toidu oi / dn* Bi.oo- 

tiff in that k tmit ool.iiix »l i.udui 
Tile bill w 1 lib <i ht tii* Auii m imdei th. * 

T ^ j sion of Banin upu x, .u»d ( Vim aid /', / / 7 z// % a«a»n >* GooJ 
at" and the t'e\t hnlta ( i'0p»o\ pi iymg, 1h.1t hoof/a*/ 
mav be r\ Miaou d h01a piot < < Joii; up >11 th 1 at*, uhmctit 
•against th** jo»ods, and th tt the C“' kuha C ompanymay 
be rcsti lined from diliMtiug them up 1 he bill stated, 
f that the \i t of Bankmpb v, anon which the Commission 

issued, \v,n t»>Ui‘*utud on the -6th ot DetemLey, 1804. 

IJhc aivitvo (>• (ronhjr in isttfl, that (,o/un and Pen- 
gal, Ming m possession of tin wan ints, had the potvei 
and di^po^itifi.i o\ei tin ^ood ^ , that the payment of tilt 
Mavm’s burnt « annul bo <niuro\nUd in this C mot, and 
that the t'ood. ha\mp f been pint baud on tin joint at- 
(omit oi J *t'f ( ana Dnstil Vinhn,, tin 1)* iencbint had a 
I'l’lit to .nt.11 h th« m notvMthitanxhm' .m\ An of llink- 
iupt(\ , Mi'H h f h» !)< t ndaet did not admt* to hate been 
conn tied puo» to tut aUn*hmcnt. the answer as to that 
stating, that the I)cf( nd mf does not know, &.c and tin rr- 
to»*e rannwi ^ct fmth as t»/his In lie f or otherwise, whe¬ 
ther Vaat 1 'ntlc, > f had tiinnmn d an Act ol Bankruptcy. 

1 Mr Rwilh/i ami 1 L lho tn -i*/>/>;*»/ of the Motion 

hi art injunction —It i 3 \u\ doubtful, tfh< thcr the svar- 
lants 11 the hands of the Last bulia Company could be 
attached , and, wh« dier sudi an attai hinent would give a 
tight to sti'c liu roofls. 'Xhis prattict of attaching goods 
liable to a Commission ot Bankrupnt, is become very 
prevalent Almost all the property thrae partners is . 

f(1) Cited, f i C 01 m Hep 517 { Krp 51*-, aiul the note to Taylm v> t\'ht< 

See Chuic*> *t a! Kmr s 2 Conn, ante, vol iv. 3% } 
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joint, and thut me no othts mean* of obtaining a distil* IXOj, 
btiuon, c^i i pi l»y a Conmvsiioit of BiuKrupuy against wvo 
him, who is vn this countiy. the A<t<i ICmlxuptcv, upon nmi.ua 

whrh the CmnmibSion stands, was e«.ieimued on the v 
2f»th at lh\cn (hu upon which the /Vss t u. , u* entitled 
to the. mkifeitin t, of the Comt Thu. no Statutes ol [ &(> ] 
Kim* f'ivt s (/// *>< sling the piopdifv in tin Assume,, 
though not <%]i's-h »l\n to paiint I'-ltn* nut t or 
cons.de ml as .ippluup to ibu hnipts of e\ci\ (1* ii'iipijon, 

'J'hv. lornni of tun r Si tint* s i nu< u t \p 4 » ,sh, that \ *, 
pc. on shall ohtaifi the <JLif b\ aiiat iiinc nf in tin 
M.ijoi''*-! ohm tin «sth< i. ih if n-> iiMiapnc mi in t*'c Mato?' 

Com t sh ill hut c ih it i * , « id* son uuo’i kis follow¬ 
ed , a * .■ ( onuitoir I aw pul* nu nt w .them t \t • i«tn*n dor 
xmt th uditol tin A t amini' ton 

ol iiai.* i epic \ h ' !)•» n culled Siutim tvinion 1 »u 

jiopMt\ (1 Ut a .lint p<i' >’i. i'k ‘u'lUni »t»on 

of th* pi> i^iln tioii ot tin M < < iitt Itiih J l»« n * 

»U lPOill Hi ^)il h ‘ l«< II t , d.tnu 1. i ,»l* in 1 i \ if w • t, ij» 

tin u th cl «»1 it * n i (h ih * * j. ihi»ai*ph. m. » . tin 
tppeul i*cn*/ to ut<i i - the U’out ami 

would h ■ tinoni.iitiu^ (hit tin* Ma\*/i s ha al pit kuIjc don, 

let ih* liimimnu oi tin uiuuh, *> ]i »*'dd update upon 
the \ ight > olothui ]v* « ^.on . ami to an It «n < xttlit T hi* 
upph< ition »t.md , i *d ouI\ upon iln » i*)h rat pi me spies 
on v, tin It I*»i c t .m.T intoK us .Main si ihuse of the judg¬ 
ment oi anothti Com l, hut ai o upi u the paitu ulai jti- 
nsdirUon ui BunkmpUc. r J in u *h ct ol n hising in intci- 
pose will he, a nu. hv CMtiitors to laid the piopeitv and 
get ic iu the Ma\or's Cmut That {uiimJk tun* muUMot 
be into tided to go ta this (\ti:»t T he coin sc of the pirn* 
feiflnig ns an action oi debt in the fitst instante against 
the tlulilm The return to rht pxoiu^s is, that lie is not 
to he iuund ; ot, that thu« i> no pioput} ducctly in hxs 
possession. I pen that the auachnnuit lsuies. surmising 
that then n pioput} of him m the hands of J , who is 
served ; ami the onK issue hi can tendu? thu he lias 
not such prupeiu m his pus"*# ssion H the nisDce can¬ 
not tende? tha 1 ' issue, though he mav h.n*. no tonutn f 8! 
with the ffXiginal <hht, the lesidt is a juclgnnnt against 
him upon a \ridict, l>j whirh the prnpeit) in his hands 
is bound But ii* ma} give bail lor the debt, not meieiy 
for appearance, and even though the piopeitv in his 
hands may piove not to be equal to th\. debt. The effect 
of allowing this will be a sul vcision of tiie whole Bank¬ 
rupt Law. 

The Attointu,C nmj/ y Mr. C™k>\ ond Mi Holland, /"> 
the Dirftndant Ujudatr. —The question is, whether thi* 

o 
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DcltmlanN who has by the eflect of an attachment oh- 
t«iru d pni ^«sion oi partnership pi opertv, for the purpose 
ufsatislyiug his joint debt, can be compelled to relin¬ 
quish the benefit of that, and to deliver up the property to 
the Assignees under a Commission ot Jlanhiuptcy against 
the partner. Thcie is no pnmiple lor that It is very 
difficult for this CoukC to rehoe iipon f tK' ground of an 
ei rone oils judgment in the Minor's Comt. Krior in that 
Court friust be fined in the regular coin sc There is a 
Couit of Appeal appointed bv Commission under the 
(heat Seal, and an appeal ftom that ( unit fits o the 
House ul Louis' (n) \ bill of iviVjni' us maybe Under- 
< d, to hung eno? upon the record You* l oid*hip cm 
no mom into lore \\'th the Ali\.»f\ Lour* M nin jm 
can ic view a pmceediiig »n ate t ourt m IVtsivivstet 
Hall r \ he objection, lhat tin- aua. hnuol hi* issued i (puns' 
the'party ha\mv\ the naitai.t <v*U , not the goods, mav 
he take n upon le; } ‘ t in • m M i\ n 's ( on, fc * w nil fathf," 
Thi. is uwi tlu mi -t vplic it* u« *»{ th.s knifL In ll sw'r< 
X'l*Qtt'*[bi thi .auu ohu•tun »\.»s uti’.duv' Assumes 
of a liankinpt • a 1 I tin mp.'* n« f » n i» it Jot d, »:p» n iht 
gtound, (hat, i» onl oru ptistie , ** ^ a dank, a].u *n at 
tachroent wa- n >1 affected In he 15 iii ! «» ma* \ da lihnh 
joint propel t\ ocing Ik* hit to tin ]«um <b I Us, tin* au.it h* 
inent must th« ic ioi» uiuum in*. aUai ;*nu nt 1 1 \ > hold 
of the propei ly m tie vjmk n mi.u ^ an execution at 
Law, and in thot ease die tight depends upon an account; 
whuh must be u 1 tn u. a un, in wb*. h the other paitner 
is a pam , im» * a *o'*t pr^sihb be ieb*'.* »n his absence* 
t u/ A h it objec*.» in, tit u Uu* < nly usdit of the Assignees 
is snl pit to the* anoint, ou>'ht t*‘ have be t n mode* in 
the Comt be i* *\i 1 lie auswei du* •* not suhTiit, that an 

\et c»l Jdankiuptry \. Ciummrted pituousK to the at* 
uiclinu nt 

jlJr. M«',ulhi, i" Rvj'l'i —Upon the onK dilluulty, a s h. 
du |uiisihctic*n to * again*i a pidijnent upon a 

li gal cpiestion, the cast of v. Roll* is a duvet 

authorcy: \*hieh went upen* the giound, admitting tht. 
iuiXidictJcn, th it tin Hanuiffs were not entitled to the 


it ) '•t • fiti?' * ft om tb' C it y C'#ui t<* 

'7/i .Is Juti lam, in (‘him ti , hcti te ho.'l ), i /| f t '»«;*. n^H fern and 
f t /(, hlr* U’%* injt I.amIn in J*j nJf* \ i<i i» i» t s Vu Uie letter 

jjm'I uf th ** 1 c u 1. VI*, J un r>, t h*> (tr*,!!' ud g»> >il-> with seul Co.; 
tipnn uJiiCii tint 'idv.i u cti ni , f »t n<*t 0 u \ h*wn tfettfwr 

hud conn* 1 tUii A* * t Haul mi t* v >,« Ui?9. In Mosch y I8o0 # 

Ju bti ppad (* u ,i.i»*, lu.d ill* < o | Mmv.i««!i Vprm the I7di of 

•%iut<h t J3</0, lh«M it i« hm» v. s «)bt r«»e»l iiv a j^.ut rj<.ua»»r, whonpAn 
a pKa of Mil gmerd iia»i nhtamec 1 s >< idir t 2 he h»II AIM by the 
# ami u motion tor an injunction was u.tu *«d bj i*he Lord Cta t 

tHldt 

(a) p £s.c Tcy'or \ FnUh> ante, vol is . J\)6, 
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• nj'imtion. 'fh* Assignees <<v.M u,,t malt 1 themselvc* M17 
parties to the cause m tin i\la\>»r\ t u»-t if ihev could, t^v^w 
(hey could do nothing hot dupon im i ahriitv of the Ji.i.k'it 
debt I h< answer has im surh d* n>al < t th, H.inkjupt') 

as will puvent i f s * l^ing coumiu.* »* a ihh-h .Hoi this ,M,,> !‘V U 
pai;«’st if die want of fulinismun hi h* muvu if mid 
4, e t ,a 11» d tu muIi an < \tenr, an iivjum tion i ueM *»u u hi 
•hMnn d At least die l)< iiuiuu <»udn t*. pl« djr ( | rs> 

*, um thus i,u , that , ie do. - jjoi luhc*. t ui *a 

HankuipUi >vauMUivmt,i I'ln attai h m nr < mimt ita*t 
th*. t Pc* t 1 1 rk n jit lift)., md thr \s applies, i 

«g unit l't s ( ih t ,i , tr i s t, ban * n*.rw ulistandim;; th* U 
oaiu \ jo I'm* v t ,<u „ 1»« o lii'u.i tp, v lioh :»ioju 11\, mtii 

.til fin *»imu« if v. t'n ’ t,. ll,ii fh ui)<mnMji is 

'• jsl'i, i».o »■ i. ], \ t ,;| m\ li n ..ji ip l ! 

■ 11 di j" )' .(ilftiM i 0 ouiaiji ?* t 

« ‘ » • Ol ( j 

i >' I i * r • * s I *,t t k ij 

u\ .li *11 fiat pi« i u r t!i k I s'>*r J ‘ ‘s uos. diin; \t 
h <» ' s M np* \ \ .lion r { »•» i n i , fl|. AI *x,.i - Court 

*1 i si i l , tiff < v'» . 1 • i II’* In < \ lit* Mi < |n | > * i n d s 

H '»* f'* x ' ' 1 f'u l,‘ l ‘>h / J h. Ill-’At r t»> 

d» »i i , i* »» o.v • * d> i> *n is. i «1 >n A ■ r of Haok- 

i p* 1 pi* i |k i.to?h i !iu ( ' ,t , i u» <« » i -u ujion \thn Il« 

♦ i tiiii i . d .oi i th <» .1 di. U<*colder 

du* in ,i i Mud m iln» w.u a 

diirffftoii to M,l jn » o ’iin!, d, o il.e jd tv. «- <*r>i tfur. 

Clcaih ihost /i.ioj, j,,. t , t' add .«• >• %l .» .is i > dn state- 

Silent, lb »r t‘u pit. a* ) *’ i«v ,!.«,»{ thi Aii «d Hankf'ipU'y of 

was (oimmlte*!, bvl>tt »bjf «'s«,ini,,ii * r nta«ie npua dv reUtion 
the eroid, ii die < onsmis-ion has •* larton to the Act of ll,w haa4ep»* 
»ii«nsiepi* \. tin pioptriy dom tin daft oJ oh* Act oi 
B?ti!.lMpU) it fh< j.i'ijiMU <>1 tlu s< i\«'iu p trim i and the mptc), male* 
Ashiapi* < s Du* J.aw »s 11, .u, that tin Commission has ,n J»dieAv* 
tebuion f o f!n A< l of iiatdmpu v , and ail the propeliy 
itst.s hi it latum from that tmn* I ha* jniin.ph is un t ct- purtiici* te- 

ii asset ted v *n a e.iiC <d attaMinunt m « Mur Inuns,n antmneow- 
which foi a long tinu wa- daandit not to 1« aifiMeJ h) a »ito«»from 
Commission of liankiuptw hue 1 fusi i.us«dth( point; VfBiuatoupt- 4 " 
which dt pinds upon dial pnm’pU , not upon tin* word^ cy, 4*t«ch- 
of die Acfs of IVilianunu Hut nhat the proceeding bv nK,,tl,lt ? w> 
attachment would oistih , wlutlui, it tht pjopertv, as* 

serted to he the join* piopeit, #»! tin. two, turns out not^y rtjtnk- 
to be so, hut to have heioivn tin ptojnrtv ol one and tht- mptcy 
Assignees of anulhei, tht pi (itccding m attachment would [ * 84 J 
permit the neditor to say, though his assettion was fal¬ 
sified, yet he was entitled to his debt out of the interest, 
remaining m the pmtner, lus debtor, l cannot now deter¬ 
mine. Upon the principles of strit t law it is not true, 

Vot* XL 8 
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that pi r yn t\ »s the joint property of these two pcr^ 
w!m ilu propel tv of one ot thun, and of the As 
- n»m‘ f s i the other Hiii question is not mendy be*w< m 
iJu f*.uin-»hee arid the attaching auditor. It it was, and 
fin i.Jim lue had nointne^t, Llothimitht othet with tin 
ch.nacni of a punt u editor, 7 donor se*- how l could 
deaf with it, h*i a pr'uu-»'ding of tins is binding 

up*'ii me aspunch a a pi.*» *, i ding the (hum of long’* 
Bench, hut not nif'it hindm” Sapp ;se tluu, both pai- 
ti* s wtie* Baukiuprs , aurl, »h# guuishu pleading, iKlt 
Ibis was n«»i the piupeitv uf tin t.\o pc isons, the viidict 
was, that a w is their }»iopot\ , aad * poti that the u»*di- 
toi g n tin* piopeitv, <»r ‘in \ dm of it > it i Commisvion 
tiifu tn.lul. wneh aileiv uds 1<iUn out, 1 *k effect m 
tin. .Ut thiiuiu would !*• upon the same doc- 

ti »n , that hum da d >t«* ot »i »or let oi J> uiki apn v 

tin* ] lup^Kt c< i-id to lnl- in\iii] ts . and hv 

r> i.umn t > j An .»f Huh. ipo \ oehmgt d to the 
Assign i So iii i ,«utr »!*« ji <>i Bndi iptcv 
coon . th , lO’cuti't »iie pto 


Anettcn- Assign i So in i ,«utr do ji <>i Bndi iptcv 

tion over- conn * th , lO'cune »ht pto 

rraeheil be a 

pi.ot Vvtot P 0 * 1 } 

BftiikiU|/iy * i he d» l»n* pun ot ibis c . M« »t imin ti. )ufi* aic 
f * 85 ] not Banki u f ,ls l he qnt srioi> that .*)« . what w«r 

the mu i < st of rh» i-.s, in-' ard wii.U u.h »<;M < otdei tin v 
have ussciti d, if no «-,»< p pi ntoL *.« atPuluneo* hud 
taken place then, wlnv odhieuM as agtnst them that 
plotivding malt v ' V* hen i m p.atner heroines a Bank* 
• rupt, hiS inn rt ->t m the paitmi^hip pinpeit} is vested itv 

his Assignees, a** 1, u voiding to the doe trim oi tfn^C unit, 
pet r>.i £>* With etpMies m tin m,\usti\ hex oiul what tenant- 
in common haw, whcie no Binlniptcv ha-* o< mired. In 
the cas«* of a puhmu id bx t srp.uatc cicditoi, both thf 
partaei-v Ini tig ■•olvent, u has b» ui Ik hi, that the iieditoi 
niaj take in ev emum a inon t\ <'t i eh.it u i , timugh h * 
VSiKciition onh a sijwiap ueditoi A .“n a*. \.uiet\ of diiunil- 
tmdtT a jufljj- tiei occiii a i to i!« it , whith. r i« ■ tind* in Kqu*tx :»s at 
incut b\ a sc- J^aw It is char, a jjartiu i IiohU a chutu I with fits pa»t- 
P--o i : h * UVl Sll * ; jecr to all till equities mat eaiuni has upon it. 
snefctyi vrf»e- A cjm '•non has oiu n Hctiind, wlmtlnu a siparate ned»** 
thermtijuity tor, Living a moii t\ oi the rliatti 1 in exeuuion, is m the 
kubjetitotlir .same uk um-tluces , \\?. chat L f may vdU for a sale oi 
SccJmrn, HP chauel, and ehvide the mesiioy :«fr, whether this 

Quert/Pln the Court would tone » pon him the whole account of the 
cw <,f»sc- paitnuship, penmtrmg him to take only that interest 
e™cu which the panini, hiv debtor, would have been entitled 
tmii^pl"‘ after tlie* d( count, (a) But \w l»a\e gone much greater 

mini'll, pitfii b) a joint crultni but tin jnmt ihai.sutpa f\tn i m the a^biieac. 

of tU Bohua (Mitnci,ami tin-Mwpb.suppiutl uud*« ill tn*» t iputu ss *l»s between 
tlie paitncMthe/nstlus. T1.ii pursued, ui sonu dc^uc. though vciy tcj*deiiy, in th* 
adaunn»t«ition of ns*»cts 

fa J See Taylor v. Fields, ante f v o! iv.3‘^6, {and note J 
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/tnyrhs in l>n'kn«ptr\ ul t«> th.u, ruid'etci) in the «ih~ 1 HOJ 

sente of tl»* oilur putncr In Ua .i } ,tx_ , ifur one v^-vj 

partnci bid burnu* a Banktnot, I do muic* n|{« * t, th.u a 
V^ ; nt cic<iirt*t wu.evet penmtnd to iaing m »i ti< n, and ,T 
by < v, ,uiop fasten upon a iuoilu oi a Ml m , On the ,<0U,M lt 
conti u«, u» the absent t ui tin lob* at , vnm, t, f >t m- f* 1 
>fauff 4 ].4 na.al t tsh >'i uesn tie A^i/jims hdlf,v* 
the joint piop* 1 i\ , «ud d» a with it a> tin joultui him¬ 
self oi ;»hr to Inn r d* ah \i tih if p t\ ni'* all thi j« i.»i • t - 
dim s {quail* . as i*n a-i 0'iv |f»uu |»l fpi'i i\ qoe*, «n>d \\ 

,'UiR" tin sin phis if i all tn. i youis am htu^ 

hctuei n the pat tut »s t*#« «•. im* ; ( r J !,is n, don h* 
cun du , though hou it uMfinwii 1 ?>< i..u 1 m i do *.<4 
know W«* hm *xi son*« *h i t i n put •* 1 * v in -he adi.un- 
1'ifratioi) of a sets, though t rul.il\ 

It is t lent thin. th< pio.s dm,; in t’k /**a\ n\ ( oi it 
c:.n ei loud th* ' <- n n *v h ) i k »»><riuitn . , n <r * 

tins Comt, ImpiM m v* h u i d* ml. u it mI t,u 

in ti<» sc thuitcl* Ih I ». ‘*n , «or tnn.Us »n ft> i »tn«on 

oi this pint oi the piup>‘ii' lion ti i tin ui ilu \ct of 
Baid.iupti v » aii«i ( mu p,.t r a, i», »f 'hi »n haunt IS 
j;o*j i at t«n*< thx tpim !v r . . t y «( oi th it ".if test 
which do t ii, l*\»did h •«! it ’ - mi oi.!/ *n 

ci that int< tc ,t, \ i h vt ,. in «,it< ■« * *i hi. '*» ( » i ae oi ' 
the-c nullvi>lu «is Lii.ih h ul tw t t!n fi»-• c.• f abet tin*. 

Bankrupt \ . lot the umnst was in h*s As- 

by relation , and, ti uotwubsr indoift the nie;i n 
not strictly tiin m Un, and the inteicM of ^ s»d\* nf part¬ 
ner would belong tu the att trhinj' ueiiitpr, ltiould tarry 
only one muiU). 2i that i^; how dots the atiarhuiinr 
gtv* the whole to the attaching ^ifistui, with a light t,> 
convcit the whole into monrv, and appl> mi: pait to 
htmseii, the other to the a‘signev.s ? liiat i* a quest on* 
which, if he wuc a separate eredaot cd that p.u<iui % 
would lull %vjthin the cast-, to whuh I hi\“ illu«h d lie 
is said to be a joint creditor oi the partmis , and it may¬ 
be aigued,as m litisturu \ P<At\, that the Assignee s * ouid [ gjr J 
not take the pioperiv irom the joitucM htvis; ps, the 
joint effects being applied first to tlu joint «ieditors, the 
Assignee**, being entitled only to themt» n oi on pojrt- 
im,after the paitiuiship demands ate «■ itisfiud, could not 
claim any thing! As separate estate, mud all the joint ilfcbu 
art naul. 

Tnis is a question not only between this eieditor and 
the Assignees, hut between this joint creditor and dl the 
other joint creditors; who would he entitled to demand 
the application of the joint estate rauuhly a an mg them. 

The Assignees, notwithstanding the judgment in the 


fa ) Sunken r Gwen, .> J?"n, C P 157 ♦ ffftte.iol i V A »6 
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Court below, being tenants in common of these chattels, 
and ba\ uw a right to an application, as between them-* 
stlics and others, as partnership propci ty is *to be ap¬ 
plied, subject to some arrangement, to give an opportu¬ 
ne of having all these questions decided, I must put 
some check upon this proceeding, to the eMent of ena¬ 
bling this*Cuurt to decide, how among fdl these poisons 
these chattels arc to be applied As the propertv, I un¬ 
derstand, must be exported, the proper <ouise at pie^ept 
is to order, that it shall be expoitid and sold; and the 
mono) produced by the salt hi ought into Court, subject 
to the questions in this < ause 


HhRRV ’ I'SIIKK 

Julie 17 , IS 

of J AMI V PLOMl A\ b\ Ins wdl, as to all his ticchotd 
real estate, io messuage s, lands, &c and all otlui his w o, Idly «. stat( , 
object 1 being*a hoth r< al tnd pMsonal, p ( a\<, devi*cd, and hcqur.uhed 
provision for * the .same to John l sin i , upon ti ust, and upon die a' cral 
legacies, no* uses, &t. afui-uicntiontd , vi/ the rents and {uofits oi 
an absolute t h c w h 0 j c c f j lls h ceholrl meLSuagt % Imds, and tene- 
all intents, a ments, and the inti test oi all ms personal estate, tone 
resulting tinst paid to Susannah lieu a foi the term of her natural life, 
the htirai a f tcl payment of his debts, legaues, &c. and from and 
«urpluh,°\Oi)ch a ^ tct * ter decease he willed and devised, that John Lhher , 
wm not affect-his executors or administrators, should, as soon as con¬ 
ed b> theap- vcnitntlv might be, either by public auction or private 
« Rc^duar conlract i &c ^ an <l dispose of all and singular his freehold 
executor?” (1) messuages, lands, tenements, and hereditaments, and 
Executor si personal estate and effects, and from the moneys aiismg 
< tu ^ ee in re- then from, m the first place, the testator gave and be- 
32c^bv himto < l uea thtd to his gteat niece Ann Bctnj 1000/, to be paid 
th«te«Uioi to hei bv his said executor for her separate use: but, in 
[ *88 ] case she should die before Susannah Bent/, he directed, 

* that his said executor should pay and divide said 1000/. 
equally between all the children of Ann Bern/, (except¬ 
ing Elizabeth, her then only child,) that should be living 
at the death of Susannah, when they should attain their 
respective ages of twenty-one years He gave to Eliza¬ 
beth JBetnj lOOO/. when she should attain twenty-one; and 
in the mean time directed that his said executor should 
pay the interest for her maintenance. He gave and be¬ 
queathed to his nephew Joseph J effort* the i merest of 
300/. and to his great niece Susannah Jejfferis the interest 
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{{!) See Craig v. JUehe, 3 Wheaton 563. { 
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of 500/. for the term of licr natural life, to commence 
immediately niter the decease of .S u\unnah Betry; and he 
gave and bequeathed to tht uid John Usher 200/. * upon 
tru*t ro pay the same to the treasure! for the time being 
of the fhistol Infirmary within twclvf months after the 
testator’s decease, which sum he theichy ihaiged upon 
his personal estate , and desired,‘’it might lu* applied to 
the charitable uses of the said lnfumaty, and the u stator 
did thereby nominate, constitute, and appoint, Snsnnnah 
Ben if *ind John Lsfur to be joint lesiduaiy evccuuix 
and executor of his said will 

By a codicil, reciting the bequest of 200/ to the *rea- 
surer of the lin&tof Injirmam* the testator tevoked and 
made !on! the jrift or duet Unit for pa\meut of.tht said 
Mini l»\ bis said will. and did then by give and bequeath 
nil the remamdo of his petsonal estate, not disputed of 
In his said will, to the tica^arei ior the time being *'i the 
lirnt'J hip* man], to hi applied to the/ch an table u->es of 
the sa.d lulu mars, when anti as soon as his legacies should 
be paid, and lu^ tu^t estate earned into t fhct, as men¬ 
tioned in Ills said will , and he omfnmed his said will itt 
all nspects, cm i pi as then by alnuri 

Tht testatoi dud without issue in 180,5, leaving $u~ 
sonoah ttem/y his m-iIu, and ’Joseph the eldest 

son ol it dectasttI sisur, his co-heu* at law. Susannah, 
jBern/ and Ushu piovtd the will 

The lull was filed by Susannah Berry and the othex 
legatees under the will against L\ha , suggesting, that 
the personal estate will be insufficient for payment of die 
debts and legacies; and therefore there will be no residue 
for the Charitable Institution , and that the residue of the 
money to anse from the sale of the leal estate, after pay¬ 
ment of so much of the legacies as the peisonal estate 
will not be sufficient to satisfy, is a resulting trust for the 
heirs at law; insisting, that by the bequest of the itsidue 
to the Chanty by die codicil the testator ievoked any' be¬ 
quest of the residue by the wjJI, and that the same is a 
resulting trust for the heirs at law; and piaung accounts 
of the personal estate and of the rents and profits of the 
real estate, &c. 

The Defendant by his answer admitted, that he was 
indebted to th£ testator m the sum of 200/. lent to De¬ 
fendant on the joint bond of the Defendant and his bro¬ 
ther, and 100/. secured by the Defendant's bond; and sub¬ 
mitted, that by the appointment of him as executor the 
debt h ideased or extinguished, except against creditors; 
and be claimed an interest in the residue under the will. 
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Tht Master of the Soils, upon the question, whether 
the appointment of executor has the effect of releasing or 
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CUSLS IN ClI|jNCBKy. 

extinguishing the debt from thfe executor to the testatoi’s 
estate, sa d, it was perfectly settled bv the decisions i and 
the point was given up by the Defendant without argu¬ 
ment. 00 (i) 

Jh. Jty&ott* and Mr. Cooke^ for the Plaintiffs , the Heim 
at Law , insisted, that a tesuhtng trust for the heirs at 
law as to the residue of the pioduce of tin real estate 
was clear, upon f \ch otfd \. Smithson fb) and Robin von v. 
Tatfht t (c) in which the whole leal estate was dn«*eted 
to be sold, distinguishing this «ase from AJallabar v. 
Jla!labor; (d) in which rime was a gift, taking the pto- 
perty from tlu hen • m this instance lie'rc being no gift, 
but a meie implication as to the produce oft* e real estate 
from tha nomination of executor, hv whuh the peisonaJ 
estate would pass, though even that is negatived by the 
codicil. 


Jtm IS- ?7<e Mustn of t\r Rolls — J do not see how this can¬ 
can be di »tmgui-.hi d fiom R*tW\'.n\ 'lotflot (a) 'Hie 
teatatuu after some 1 pcc di* In ipu %tN, gav* to Suntvuih 
llernj the incomi of the whoh of ins pmpeitv dunng her 
life. Then he means to gj\<- som. pi« uni.u \ legacies to 
some of bis lilitions , ami, to make a fund toi those lega¬ 
cies, dnects di his piopeiU, re til md p« r-ional, to be 
sold , and then pro* e< ds from the moneys arising there¬ 
from to give the legal u s He has done no more to con¬ 
vert this real estate into pctsonal than was done m Robin* 
son v. Tin/lot (b * No stronger indication of an intention 
to d^whut is called making it personal estate out and 
out, that is, to all infentb and purposes, appears in this 
will, than m that. I appiehtnd then (ore, that, if the 
will had stopped here, the heir, paving the legacies, 
might have kept the estate to himself uusoid. The ques* 
turn then is, whether theie is any subsequent disposition 
oi the residue of the* real estate, which will pass it as ieal 
estate If the chai acter of personal estate was impressed 
upon u to all intents and puiposes, the mete appointment 

5 ' i ) T!,«* effect ut Lau is, that tiif* aition is gone flanffodv /funk* 

/• rJ* 1 l 2'J l ) l)nt a iri'st i-» laistd m Vquitv , not only for a residuary 
legatee ffrv.iri *. .Xh, o<, 7\»r '34C but enn for the next of km, t«wy 
\ Hio (' C lit) l.ndcr the circmuvt^tuev of 7'»* \< Foj f 

1 Mh 46,1, the extlutot roidcl n< t ho pcimitleil to Hquil) to avail himself 
of that cl. jtj« ter, al the same time insisting* upon h.s mortgage, tile only 
consideration foi »lu<:» »vasthe debt 

{ bj 1 Bio C ( 50} ( c J l ton. C C $89, ante, \ol i 44. 

, ‘tt) For 73, Citi (l from y MS note, ante, vol. \ 5i*o. 
fitj p. 91 2 too V r 589 » bit *, v { >i , 44 

(b ) 2 too V C 589, ante, vol. l. 44 See IVUlmma v CWde, ante. 
vol. x 50 0, and the refetcnees 

. A, .... — - ■■ —.. . .. . . . 

J&) *»«** »• Bast et at. 12 Mass ttep 199. See Steven* v. Gaylord, 11 Mm Kcp. 
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of an executor would be lent to carry that property 1805. 

to him, either for t his own hcvuht, or as trtxstee for the vw 

next of kin. upon the pn ceding part of tljio will E>um 

the surplus after payment? of the legacies is not made Vt 

personal estate, but is to be consider* d as real estate, my " KUim 


opinion n>, that thi appointnu.nl of the^i* two persons to f. 02 j 

be residuary txiVutois will not carry the rt udm ol real 

estate, ho the appointment oi cxecutois will not have # 

that effect, and the epithet ht lcsiduun ” would avail them 

only m a question with the next of kin. If i c some r* ;• 

deuce, that the} ate to t*ike the lesidue beneficial l v, But 

the question is, what residue i Suih as gn< s to tin e\i- 

cutot : not a residue of teal estate, for, if ical estate r 

given fm life, and nothing i» s.iid abouf thi mnaindei, 

hut afterwaids the testator appoints a >ts uhuu'f cv% utor, 

it could not be contended, thar the'remannh i oi the teal 

estate would pass to that cxtculoi b\ lh< c lit it of* th if # 

phrase. Plain woids of giit or ner< v implication aie # pfeiji vro jtfa 

required to disinherit an In 11 at law , wlmh <h» not ap- 

pear to me to exist m th/s instant * cess-wy *mph 

* cation arc ns 

qr'red to dis¬ 
inherit au Uii 
at law. 


KAP 1 IAM. v HOKUM ( 1 ) W, M*r.l9. 

1HU4 S'ia.39. 

EDWARD RAPHAEL, of l>y his will j^ive 1WJ 

to each of his executors 1000 pagodas dei Jai mg, that u 

such legacy should be in full lor the trbuble thev.ifdght Kwemor, 

have in performing the duties in his will, and that ^ ev 

should not hate any claim for commission, or deuve am* , fmngv . 

advantage from keeping m thtor possession am siuyw ofk<.'pmgmn- 

mone}, without duly accounting lor the * legal interest”™”*™ 

thereof, according to the legal interest <d the country, 'Jr/ounnSLf£ 

where they act. The testatoi then deposed of the residue 

of his estate upon certain liusts hit his rhrldn n , and di- wlfoMcuimi. 

rected, that the interest of the portions, or -nun p.nt as * ,<te f° r 

his executors should deem sufficient, should Ire applied i^e«!dlrect- 

thc maintenance and education oi each child i * spei uvtlv : ingaromput*. 

and the surplus of such interest, if any, should Ik jucu- t*o*i 'imercft 

mutated for the diene fit ot such child itspcctneh ; and ,{f ,5 

4 * ’ (iti ill s*ini4 fa* 


celvedbi him, while in his hm U, “and th it tlu M \sU » do nt sn^h computation rnnka 
yearly ic*sK” '1 he object of that dncctjon is lo chaise compound mtcreatr *n& 
the decree, f»io.»j*ii perhaps go»m* r utlur tli^n \*s.ial, was 1 h Ulund* i the i ircmnsUtncta 
properly t\«*i uit d by a conipuiat mi of murcst spoil eardi uceipi Pam the day it vw 
received, tin bdas^c of recup’s witli the mu n»wi so t dudatoi, and payment* being 
struck at the end of the half v k u, and thsi balance, so composed of principal and in- 
feretft, being « amid forward as in item in tin account, producinginterest. (2) 


1(1) Cited I John*. Cha Hep 00“ 10 >'« hf 'Ji fr’ * 1 John*.Qb*. 

m««. Rep, swb > s n ■* r * m .1 
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make part of his or her estate. and he directed partot 
his est iti to be i emitted to Eng fond * to be laid out nx the 
funds tht re for the benefit of his children. 

The testator died in June,* 1791, leaving executors in 
India, and Edward Boehm y his executor in England. The 
bill was liled in Muhaelmas Term, 1704, bv the children 
of the testator, against Boehm lor an a. count. On the 
17th of Decemhet » 1791, Boehm obtained an ordi r for lea\e 
to pay into Court 40.<XK)/. part ot the money m hi A s hands 
arising from the Ustatoi’s estate , which was paid in ac¬ 
cordingly , and laid out By his answer he stated, that 
he and his paitneis had in then h.*nds a large sum oi 
money belonging to the testator, and that about the lsf 
of Jnlif , 1791, tluie was tiansinred horn the p. Unership 
of Boehm and Co to the at count ol the Defendant, as 
executor oi the will, the sum of 30,(X)0/ part of the tes¬ 
tator 5 * piopc&iy, and the Defendant afterwards at dif¬ 
ferent times had other sum*- transiVned to his account in 
like manner, which he s< 1 foitb in a schedule, one ol 
which sums was letcmd b\ him on the l L 2th of 

Afardi, 17 c > l 2, also fiom ilie pattmrship ot B^ehui and Co. 
in which he w.e* engaged, and he had rccened some 
other sums on account of the lestatoi’s estate He stated, 
that he had paid the debt**, ike and the maintenance and 
education of tlu PlamtdK, ami otlic i sums on account of 
the estate , but he had not placed an) pait ol the testator's 
estate m the public funds. He then stated the payment 
he had made* under the order of the Court in Dec ember % 
1794 ; that the balance in his hands was ready to be paid, 
as the Court should direct, and that he was ready to an- 
&wer interest for the testator's money, which he had from 
time to time in his hands, as the Couit should direct 

The usual decree ioi an account was made, and an in¬ 
quiry was duet ted, in whose name any and what part of 
the testator's personal estate in hnglqnd was at his death ; 
and, when the •■amt, or any and what part, came to the 
hand 4 ' of the Defendant, and, what sums of money had 
since the testator's death come to the hands of the De¬ 
fendant 

In answer to that inquiry the Masters leport stated, 
that At the death of the u *tator there was in the hands 
of Boehm and Co. as his agents in England^ a balance of 
30,807/ 3a 10 J. , and that the executors m India continued 
to make consideiahle remittances to the partnership; the 
amount of which, as well as the interest received thereon, 
after deducting commission, was paid over to the De¬ 
fendant, as executor in England* and he, had accounted 
ior the same, as well as the said balance. 

Iiy an order, pronounced on further directions, on the 
<iGth fultj, 1798, it was ordered, that the Master should 
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fate 6f $I for fhit'p^'fiaUyfit 1 ttsOS;‘’ ,\ 
ott £8 sumfr of money, part of the testators estate, r^col^^ ’, V^vy l \ 
by-or come to the hands of the Defendant, from the ttiwuju. >‘ 

hfe received'■the same rcspecfcUel) during the time , n *h 
same continued in his hands , except w Kgaciea W the!' " 01rt1fc, 1 .V 
executors, and what was expended for maintenance, u a*uf * *' t 

a that/the MasteV do in such coihputatiun make '' , 

** yearly^ i ests:’* . ' * '\' t * 

* Under that order the Plaintiffs carried in a charge of [ 9$ '] 
interest oft all sums of money, which came to the hands * , « f 
of the Defendant Fiom the time he received them respco* 
tiyelv during the time they continued in his hands, mak¬ 
ing half-yearly rests, winch charge was allowed; and the 
Master by his repot t stated, that he had computed such 
interest; and in a schedule had set luttli an account of 
all such sums of monej, so retched by the Defendant, 
specifying the times such money lrmaificd in his hands, 
and a caltuHlion of intcic^t thereon: md that he had 
aLso in such computation made hulf-vearly rests , ami, ; 
that the interest on such several sums, fiom tunc to time 
remaining in the hands of the Defendant, calculated 
down to the dale of the irpuil, amounted to 10 , 996 /, 

1 Ys. 11 <L 

To tins report c\( rpiion* wetc tak *n by the Defendant, 
on the following gi omuls: 1st, that the Mastei had not 
'Calculated interest, and made hali-y<aily rests, as direct¬ 
ed by the order, but had from time tr* time made frequent 
teats in the course of each half jear ; and had made half* 
yearly rests for the purpose merely of charging the De¬ 
fendant with compound interest; aud hadVarricd on-Sie 
account for a considerable time after the Defendant had 
paid all the principal moneys, received by him, for the 
mere purpose of charging him wi+h interest upon interest; 
and by those means had made the interest amount to a 
much larger sum than he ought to have done ; and much 
more than it would have amounted to, if he had calculated 
such interest according to the directions of the order, and 
the course and practice of the Court m similar cases. ** ,« 

'£dly, That the Master had made a lost at every receipt 
attd payment by the Defendant, and bv so doing had. 
mfcdfe frequent rests in tht course of each half year; in* £ 
steadied' which h«?#ouglit, at the eml of each half jear, to 
have taken the amount of ail the Defendants icceipts and 
payment respectively in the course of such half year, and 
to have atruck the balance thereof: and that balance, ac¬ 
cordingly as it was in favour of, or against the Defend¬ 
ant, should have tjeen deducted from, or added to, the ba¬ 
lance of the former half year. 

Sdfaj [That the Master had at the end of each half year 
cartkeiforward what he had calculated to be due from: . 
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the Defendant for interest j and added the sape to what 
V/A 1 * staad to ht due for principal; and had from that 
time calculated interest upon the whole sum’* including 
both pi tncipai and interest: whereas he ought not to have 
added interest to principal* or to have calculated any in¬ 
terest upon interest; hut ought at each half-yearly rest 
10 have calculated inteiest on the bataiuc ot principal* 
due from .the De tVndant; and to have stated the same as 
a sepaiate charge, and not to have added the same to 
the balance of ptincjptd, 

lly an older* mode upon hearing the exceptions on the 
Mlh of Antrim* UW, M >. 6 '<?\* who had succeeded Mr* 
Hoifj} J, was directed to review Mr & report as 

to the calculation of intciest* and to ^tate the practice of 
all the Masters ofUces Mr , C**\ bv his icport staled* 
that he conceived the me ining of a duertion to take an 
account in any particuiai manner, (as* foi example, by 
computing m(u/st on sums irc< ived and paid at any 
given rite, eithu lrom tin actual tunc ot evciy such re¬ 
ceipt and pavnunl, or hbm tlu end of any given turn 
after such lcinpt or p»vm< m, 01 in any other piutitular 
, manner*} and to make yiarh or haif-vearh rests* in the 
taking ol suih an omit, i«, that the accounts should be 
taken m the mannei prescribe d up to the end of each year 
or hall \eai , and, that i balance should ht struck at the 
end ol every such year, 01 hail \car* according to each 
mode of taking the au omit, and, that such balance should 
be considered as the balance of an account then settled ; 
and should b* earned down as the first item on the pro¬ 
per side of tb& next year's or half gear’s account, in the 
same manner as if the accounting parties had actually met* 
and settled the account at the end of every such year* or 
half year* in the manner presci ibed by such direction, and 
carried the balance to a new account: the consequence of 
which vull he, that, whenever any calculation of interest 
is directed to be made upon the sums so received and 
paid, the balance stiuik at the end of every year, or half 
j«u, will include the balance of interest as well as of 
principal, and in computing interest on such balance* as 
an item m the account of the succeeding year, or half 
year, such computation \ ill include a computation of in¬ 
terest on interest; and thcrefpie in the present case the 
late Master pursued the directions of the order by taking 
the account m tlu manner stated by his report, and would 
not have complied with every part ot such directions, if 
he had taken the au ount m any other manner 5 and* if 
he hail taken the account in the manner insisted on by 
the exceptions, viz. not computing any interest 00 the* 
sums received and paid by the Defendant from the time 
he received or paid the same to the end of the half year, 



Case* m' Cuancbrv* 

• ■ 

in which the said receipts* and payments were had and 
made, but at the end of* each half vtai oinking the balance 
of die moneys received and paid bv the Defendant in the 
course of such half year without an\ calc illation of into* 
rest thereon, and adding or deducting v>rh balance to or 
from the balances of the former half yea*, calculated in 
the same manner,‘'and calculating interest only <jn such 
several balances from the tunes when the snipe icsprc* 
lively were struck, ami making such interest account asr*- 
paiale account, without adding the same or any pai t thm c - 
of, at any period, to the account of the mom ys ireeivt d 
and paid, the Master would hau deviated fiom the ex¬ 
press directions oi the cleci ee; which dim ted the com* 
pu tat ion of interest to he made from the times, when the 
several sums of money weie re/ cited by the «aid Defend* 
tint; which it is evident, might, in many instances be 
nearly six months be lore th»* balance was struck, upon 
which, and horn which lime onl\, as the Defendant con¬ 
tends, the computation of interest should commence , and , 
in that case, the making of rests would have no other el* . 
feet than that of charging the Defendant with a smaller 
account of interest, than he would ha\ c been th.u ged with* 
if the computation had been made of simple interest only* 
on the sums icctntd and paid In the Defendant ft<>m 
the beginning to the end oi the account 
" The Master further stated, th.it he endeavoured, but 
had not been able, to asm tain, that there was any gene¬ 
ral practice in the Master’s offices, applicable to the par* 
ticular directions of this decree; hut the general under¬ 
standing of the Mastets, with legard to s* decree diet¬ 
ing rests to be made m taking an account, was, that such 
rests were to be made with a view of computing com¬ 
pound interest, and of charging the accounting panics in 
a stricter manner than that in which they would be 
charged, if no direction were given for tests. 

The report concluded b\ stating, that for these reasons 
the Master had forborne to make any calculation of inte¬ 
rest in any other manner than that m winch the late 
Master had calculated interest. On that ground an ex¬ 
ception wns taken by the Defc mlant 

The exceptions* to the first report were argued by | 
Tne Sohdtor~Geh*rut (a) and Mr Steele in support of the 
exceptions; and by Mi. Richauls ami Mr. Thomson^ for 
the report; the exception to the report of Mr. Cox was 
supported by 77/d Attorneu-Geneuil (b) and Ah. Harts' 
and opposed by Mr. liu hards and Mr. Thornton* 

In support of the exceptions it was contended , that the 

("</ ) Sir TUomat Sutton 

fbj The Honourable fy'"?u Pet rival 
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\J8Ctf, account nan taken in a mode inconsistent with the justice 
„ of tin * as*, and the practice of the Coutt. It eanuot be 

demeJ, that, if a trustee has made compound interest,, or 
'*" t,J ** more, he must account accordingly. But in this instance 
Hourx. t j lt . Court has no ground foi that infeicnees nor is such 
1 a case made by the bill. This will, confined expressly, ter 

the legal rate ol interest, does not justify such adircc* • 
f tion as the decree contains The practice of the Court 

does nol allow compound intcicst m culinary cases: 
lf~ai ing'x. Cunhffl. n ) In A Ughtngtde v. 1 av'*on (d) 
compound mteicst was aliened upon the paitunHi <ii- 
rumstames; hut Loid Thurlow w< dd not am if .«« the 
rate of Si pn <cnt., as it is impossible to hy out the 
in ones upon th«* da) u was reroixed. P t he .'Her words 
ol this dncction tontiol the tormei A duevUon.th.it 
rests shall be made at tin end ol the xcai, does u mean 
that inteiest is to hi turned mlo pi mripal, and the hmirc 
, ' calculation is to !>» taken upon the sum composed nt both 
principal anti uit/'iot I lie Alasb i is <iu t t< d to mak^ 
hall-\eail) icsis !>■ 11 ho ha*, gone much liu!ur i'un that 
direction warrmfs , making i io,i a» receipt and 

payment. Ihe order ilso is ci.m pod f * mu res» upon thr 
sums icceixcrl, and tloos not c\ia< inun -n u^mi interest 
| 100 # ] It cannot bt supposed, that th. ( o<m inti nded interest 
to be calculat'd upon e\er\ i.m u'uiuil by the Dcfen- 
* dant, without any rc due turn a- to pax ments . but the ordet 
has no direction of that suit 1 he object ol introducing 
the word w rests” m sin h an oi dei is to enable the Master 
to make an alioivana. by some pioc*ss to the accounting 
par,) for his pa\ ment>. Upon yearly rests the Master 
calculates interest upon the last x ear’s balance for the 
whole year , l>«b thin, being chut ted to wake a lest, he 
ascertains all leceipb ind pax merits, strikes the balance * 
and adds to, or takes hom, the last star’s balanre ; and 
that is tV balance, upon which mti lest is to be calculated 
for the nt\ty*Mi 1 hi iVInstu has applied this direction 
as to hall-veail) rests lor the sole purpose of adding to 
the principal, and charging compound interest. There* 
have been many cases, much stronger for compound in¬ 
terest Newton \ Rtrnntt,(a) F*eikim\ Baynton, (b) 
7-ttve x v. Towns hetn\ (<) 1'orhes v. Ros$, (tl) Lhllfhatex 
Ga$(o?grte.(e) In no one of those vtry (i *trong cases, and 
others that have followed, (J) was the idea of charging 
comp »und interest entertained In Waring v. Cuntiffe (g) 
Lord Thmiovj was much inclined to do it it he could. 

fr ) Ante, vol i "59. fi!) I liro C C. 440, 

fa) p. 100 1 Jtto C C 359. 

/ b) X Beo C. C 375 fe ) l But C C 384. . 

fit > 9 Bio C <'430 ( eJ 3 Jito. C C 73 

CfJ Young y Combe, Piety v, State, ante, vol <». lOl 62u. Poetek v 
tUdiUngm, ante, val v. 794. fgj Ante, rol £ 99 
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, ifhe direction for rests therefore cannot be intended for 1805 . 
that purpose. If the object wa.io give interest upon l*wi 
interest, it would have beet; confined to yearly rests ; U*en*yf, 
Otherwise it comes'very Ttt.iv us«n v , ro which objection a **■ 
Contract ol that nature won Id i li» jnl\ h.xhle r Botav. 

fit tin —'IK* oh. urn** meaning ut das decree 

* is* that at the « m> of die half 11 .11 she mtcicht should be 
turned into pi>m ipal t» r m 0 u Mine As to the objection [ 101*3 
of nsux'y, mis **^sl .uri»n due th tht n <frcm. 1 lute is 
nothing lift ;m! m /naming uu» »est < in\ interest * It iuav 
be made pa\ ibi* .not o.ib h.dl-veujK i>ut nionthlv , and 
in that nay th*’ pum s;‘«d m,n t at die* ,d‘oi rhe year have 
piodtired h • -)l\ iv».* thm >! /v. # ■ it Pb' vvccutm 
may malvr #p /«. » • * , .mi ' it » » iinp.i^.hie to follow it 

nuTitiltb , but th< v .i*»»* . * • ■. fh* n* t it < in, be fiKuig* 

rest', -u ( errata Mnu * /. hi it *>*'uig interest 

upon nit* u* t A non » *t- ,»< i i,im u ,u,il * hut ball - 

yearly aesi-. fo \% t.i /.».!• »♦ v» 1 1j» us t , b\ which 

mode the t *m , m gi i- . i> fiu d the »use u- 7 

thev c.m , tvh< ie »e -• . *. rb j \ tu ul.ir u*l\.i»M ige 

mult would be ho i* , b i* 1 \ « t*> the objection* 

that tlic c mn t n, i“ , i « { i » 1 ( u HI <he i-nu of th^ 

ii dj mi > , • 1 t % i\ , * i} Kit y , iiDiind to • turn the 

mt i« e'pil, , ) m as ht could This will 

^o»iin»i in « t ( <rib m < i >u th.it the ckh ntors 

i’hall !j i.i «io u 'i *h i -h , b i* u n » , Jm the Court will 
not nttc u'* m* n«L iiid's* .«.ii »n u-ads. ih.ii arc supposed to 
give an iptio M I li»- ,\ d* i is mud victouling to rhe 
justice oi i» t. us** ili oi'Hidai mMuc of dus case 
takes it i/iit ih» ' ach oi the uutbont/iN and Hu* gene¬ 
ra) line oi o»aiii»* C-uiMiiei tin. « lu r,t nf rhis mode 
of accountu.g. tu ‘ht l)c ft inlands mi end the Plain* 
tHK- los-s, upon two uTiuhs hU uceipt, as execu¬ 
tor* upon the l‘2th of A/u/i h. of V&jxk)1 iio«n the' 

partiurship in which he u.is tngiged , where u \u«- pro¬ 
ducing luteiest, upon which he tonu nds be is not to he 
chained with interest till fc /c//y, th* ioitHiini< "mnU of the 
following half year: 2dl\, his puMiirnt of A inti* 

the Bank, upon the lfth of Dnnnfra % ir ( )i. munediatelv 
preceding the end of the halt \ear. upon vlmh in the 
same manner he insists interest is to n use bom the pre¬ 
ceding Jyhj. 7Jus trustee for tlu*‘e udjuis cannot now f lOJ ] 
object, that the bill does not make the case 

Reply .It is impossible, upon the common practice of 
merchants, that the interest could be made to accumulate* 
in this manner. Two bonds appear, executed bv one of 
these Plaintiffs* lor money advanced to them by this De¬ 
fendant at 4/. per t ent . only If it ^ supposed the money 
wa&<6fttployed in discounting, for this purpose it must be 
3uppj$#4t that each bill was paid at the day, and at the 
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moment of each payment another bill wAs ycady to Ixs 
discounted; which is impossible. If employed in trade, 
it vas liable to losses; and that in taking the account 
ought to be in view. Your Loidship will not direct die 
account upon the principle of his having received what it 
is absolutely impossible he could receive. 


* 


°8 ^ ie ^ j07< 1 Ck\jsciiior, after the argument upon the 
anvury * , exceptions to the fust report, made the following obser¬ 
vations : 

The question, upon the exceptions to the report uuder 
this decree, is, whether the Master, in the nanner in 
which he has calculated interest, and has acted as to that 
dire<non,has executed the deuce according to the prin- 
, f lpfes of the Court. This device is tepi* sented as pecu- 
hat, iu both ducting inUust to he computed upon the 
sums, as tliev aie from day lo day and time to time re¬ 
ceived, and also in ditecriug h&If-\ early rests, and further, 
lit not diiccting any thing as to sums paid. In the ordi¬ 
nary case oi a mortgagee in possession there is a debt, 
[ 103 ] de die in dtern untying intuest; and it is very easy to 
make the propei rests, for cveiv itcupt forms a rest, in 
discharge, hi st of the miriest, then of the principal. But 
an executor or trustee, having mulling duo to him, but 
being to deal with the property of another, as he would 
be expected to deal with it in a fair course of administra- 
tiotij the Cour must charge him from time to time with 
intt’^est, making him allowances; or, if that is thought 
too strong against an executor, adopts a middle line, af¬ 
fording in genoal cases a chance of doing justue. The 
Court has b<en in the habit of charging interest by direct¬ 
ing annual, or half-yeaily, rests; pointing out how that 
interest is to be charged. What Master Halford has done, 
which is seated to be the practice of his office, is this: 
He has computed interest from everyday, in which every 
sum was received by the executor That operation alone, 
it is obvious, charged him with simple interest at the rate 
of Id. per cent upon all his transactions, and without any 
allowance for his paj menu. But also rests are made at 
the end of each half year, by stating the*whole amount of 
the interest accruing in that half year, and adding that to 
the principal of the next half year. The Defendant is 
therefore first charged with simple interest upon every 
Receipt, and with compound interest from half year to 
* naif year, tbrougli the whole course of the proceeding. 

Upon the question, whether that is right, which 1 ' is in¬ 
troduced by the exceptions, i am not satisfied by &!i the 
inquiry I can make, and the attention 1 have appited to 
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ik. The practice is very difteiently understood. It is ah- 1605. ; 

Aolutelv necessary, therefore, once fo* all to decide t *t, Vav 

with all the information that can be procured ; that the 
language of the Court may be unifoimly understood* It v 
is represented to he the understand!" in some of the Vos**, 
offices, that, where annual, or half-yearly, rests arc direct-* [ 104 ] 
ed, the result of the lutcicst for ih* curient half \« ar ot 
the whole year is earned, nut into the pnncipal, but into , * 

a "separate column: so as to have a column of mnicst, 
and when you get to the end, you add that column up to f 

the whole of the principal; and then the aggregate suui 
constitutes the demand against the executci. The mode 
adopted by Mt . Holjord\ would not be unjust, if the prin¬ 
ciple of the Court would allow it, for under such a direc¬ 
tion for accumulation, though the Court ought to ai t with 
great indulgence upon an itiquuy, whetliei the execu«or 
had, in a fair and bon*i fuh* management, made the mo .1 
of the fund, and ought to be charged, as havftig made in¬ 
terest of pnm ipal, as ,oon a- it cei\ ed, j er taking no step • 
io r years, and keeping the whole in his handi, he a* ts - 
against his duty. Upon the nature of his duty compound 
interest ought to be given, as much as upon rontMct, or 
the usage of dealing. 

Theic is» another wav of putting it, vhich was follow* 
ed in Ifoll v. Hallct, and appeals to lie the practice in 
dfr. licit'* office t \vh*ch does this monitions injustice. 

If, as in this case, the testator loaves JO,000/. to an infant 
<>f six months old, and, after maintenance and education, 
the executor is directed from time to time to convert the 
interest into principal, and, independent of that, thetj^are 
oilier funds, quite sufficient for maintenance, the dividends 
of the 3(>,OOoA being paid into Court every halt year, the 
dividends would form additional principal, in the conr&eof 
twenty years a great deal more than double the legacy. 

But, if the executor is aL liberty to say, he will keep it 

In his own hands during the whole minority, and, at the 

end of it, all the Court can do, is lo oidei the account to 

be taken with annual rests, the c onsequence, take it at 5/. 

per cent . is, that the executor would at the end of the first 

year have 31,500/. If that sum oi 1300/. the first year’s [ 10 5 ] 

intei eat, is» to be earned into a separate column, and not 

added to the principal, and is not to cam interest, that 

sum, the first year’s mteiest, would he in the hands of 

the executor twenty years, yielding no fruit to the infant. 

The next year he will have 3000/. in his hands nineteen 5 

years without interest; and so on; and, if it is consider¬ 
ed, what the executor may make of the interest, thus long 
in lus hands as “a dead capital, the provision foi him is as 
much AS that of the infant. It is said, in this instance, if 
t hisjtyonry had been brought into Com t, and laid out from 
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„ ( 1 / 4 *,' .*$ , ■ 1 v , 
\sjjL ©Mb'* time to time in the fymds, it vfrould notbe^fihtfre * 
?'?* 'VyO f bcjicCual But that is all accident. It might ie touch 
jwojc beneficial. , „ . V^v! - 

iThe question therefore is extremely considerably $1*4, 
w itli so muefy doubt upon the meaning of a decreet ' 

sort, to settle the practice once for alU my intentiop^ to ' 
request the Masters, to certify to me th'e practice oftheir 
• respective offices in exeiuting douecs which direct , 

counts to be taken in this manner. If the practice varies, 
it ought to be settled. At the same time I suspect it Will 
be found, theie is rather mote direction about interest 
in this decree than has been usual. I doubt, whether 
there cvei v as a decree, that both ordeied interest upon 
“'cry sum, as it was received, and also annual or half* ' 
arly rests. 


The refeiVnee > directed accoidingly to ft ft . Cox, pro* 
iced the secotul leport. 


1804. The lord On wxi lloji, after the argument upon the 
‘Au$u*tl4. excC ption to that leport, piononmtd the following judg¬ 
ment. 

[ 106 ] The ieal difficulty is how to const! uc the words of this 
jkcemksr 12 decree. Upon the justice of this case, what ought to be 

1805, the demand, l have very fieqiu ntl^ and anxiously thought; 
and, adverting to all the cast's, m which the Court has 
frequently considered it to be consistent with every view 
of moral justice, that individuals m accountable situa¬ 
tions should p&y compound interest, though it has not 
been the habit of the Cornt to give it, I have not the least 
difficulty in say mg, that, if I had to make the decree up¬ 
on this evidence, I should have thaiged the Defendant' 
with compound interest He was made one of the exe¬ 
cutors, with a legacy for his trouble. 1 he will states, 
in the most express manner, that the exeiutors are to 
make no advantage whatsoever by keepingxnonev in their 
hands; and cxpicssly as to any such money dot Us legal 
inteiest: that is 5/ per cent , c\picssl\ putting 41. per 
cent . out of the question: but further, imposing upon 
them the necessity of putting with the money m their 
hands, or of paying 5/, pet tent. As <to the particular 
fund, which is the subject of this suit, the testafctfr ex¬ 
pressly directs accumulation during the infancy of his 
children. This is not theteforc a case of contract; in 
which you can leason upon it, as impolitic to encourage 
usury* It is only, that the testator pUces money in the 
hands of these persons, with an express prohibition to 
keep it in their own hands; and a direction expmsiy to 
place it out in some such way, that they can 
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•&*» argjied formerly, that, if the directions, « the. tfyfrpA 
JVfrw W h^ jdfejerved as for a$ it Was practicable* 

., Ws dxfccUtcw i^W thus have been charged to a <figr®4,*, c**** 

. ; v %ywul fliatrin ;which he could have made use of thfe^ ‘ w> ' 
'/"ftoitftyt Ibr the ytfe fru*/ff. 'Thai is strictly trae/ V 

Itfl/rfa added, that the Defendant would be contented to 1 
duderstodd as having laid out the money in <he 3 /><?> 

Yehr*!r as it could have been laid out; and, that the dm* 

Mends should be considered as hating been laid out from 
time to time ; and therefore the Plaintiffs might take sa¬ 
tisfaction in the mode the Court would have directed- As 
to the first of these considerations, if an executor, with 
an express * trust to accumulate, comes with this sort of 
case, desiring the Court not to weigh n in golden scales, 
but to mcasute, bj his general conduct, an Jiniust endea¬ 
vour to execute the trust, this Court would not deal out, 
a. hard measure to him But take it as a legacy to atv$ 
executor, as trustee lor an infant a wet k old, tvho says, ' 
he has done nothing dining the whole infancy- that he 
has kept the money, without showing an endeavour to 
lay it out, or, that he had not the means : rmht the Court 
hold, that he is not to be charged m any dcgiee, or :a$& 
the strongest rule they can take ? If not the former, the . 
rule must be the latter, lor their is no other. Where 
there is an expiess trust to make improvement of the 
money, if he will not honestly endeavour to improve it, 
there is nothing wrong iti considering h ; m, as the p^ncU 
pal, to have lent the money to himself upon the same 
terms, upon which he could have lent it to others, and as 
often as he ought to have lent it, if it be principal; ami 
as often as he ought to have 109m ed it, and lent it to 
others, if the demand be interest, and interest upon in¬ 
terest. If the demand goes further than that, my opinion 
is, that it is not a wrong principle to go as fai ; and that 
this is a species of case, in which the Com t would shame- 
folly desert its duty to infants by adopting a rule, that an 
executor might keep money in his hands without being 
answerable as if he had accumulated: and, if the Court 
cannot find out^ from the actual circumstances proved, " A 
that he has attempted accumulation, and the charge falls f $0$ }^< 
more heavily upon him on that account, the fault is his 
own in not showing, what endeavours to improve it he 
had made. 

It is said, the Defendant ought to be permitted to rd* 
deem himself from this, by being considered in the same 
situatkm as if the property had been laid out in the funds 

Ureen Hid on* in the funds* i f M * not v» f*id out, or, h*fof JOk 

s&once. 1 - \ tj£ 
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^IWaccumulaied/^ Th£ Caftft^evet 
^’thc conclusion of tJwr* fe$ds£* •, 

' deration is very different, A’Here at the '* 

’ infancy he lays U out in safety'and a c6um ^ 

non ;• wheroftf one event' it’’may’ fee increise# 
yond what ft may prove in a different event. 'Tllb^CW^*' 
wilt not permit him to look back ; and calculus, wfe&ihs^ : 
it is-better tor lmn to abide by that situation,iti ttfhleli 0* & 
ought to have placed himself at the com men cement oftfttr* 
, tniStv Tin* eonti ary pi trn iple may be justified' by* analogyV, 
for,'suppose he bad laid out the property 1 'In the faad5* 
ahd sold out tin stock at a great advance* if at the bom* % 
elusion of ihe trust the pi ice i«s less than he *»ohl at, ho 
could ndft have oil* red back the stock ; but shall sMitwer* 
for the money; if that is for the interest of *th«i ccstwj 


ijUV tiUXt. 

Upon these grounds tin re is no doubt, that, if, as was 
contended lormeih by M Vir'e/r, and is now contended by 
sf 7 tic Attn >h'if‘Gem‘ntl % instead of a computation by the Mas- 
'hbtrof interest upon mteicst hall-v early, or, as »s more usual, 
yiaaly, (upon which however my judgment is h^uwd by 
tbfe dtcrc**,) the propet way is to uiry out the Intel eat 
into a separate column half-v esitly, and then tdcast up the 
whole, and that the Court tan do no more, a difh**ent rule ... 
.would be nioie for the advantage of these infants; and, 
if the decree directed simply, that interest should be 
• { ciliated on each side, as the icceipts and payments from 

t t09 ] time to time varied the state of the account, that would 
be more favoidable to the infants; for the interest, so 
carried Out into a separate column, bears no interest; as 
it ma5, if included m the general column. But the effect 
would be enormous injustice. Consider, what a bene¬ 
ficial doctrine for the executor this is; and of couise un¬ 
favourable to the restuij que ft v<it. Take this fund as 
30,000/. in the Defendant’s hands; the infant mtuy yuc 
tiU3i a \u* k old. At the end of the first year the interest 
of that sum at ,>/. per cent, would be 1500/. If that sum 
is earned out into a separate column, it dot's not carry 
interest for the subsequent twenty years i or, if it does 
carry interest at 5/ fctrctnt. unless i give compound inte¬ 
rest, in any way of putting it, the legacy is nearly as 
beneficial to the executor as to the iuhtftC* That cannot 
be permitted. 

Take it another way. Suppose the executor is also 
guardian; and no one will hi' a bill against him as next 
Iciend of the infant: see the consequence* When that 
r * sum of 1500/. is tarried out into a separate column,' it 
a,bill was filed, the next day that sum would be brought 
into Court, and (coin that moment, bei^ pjH^pal, 
though produced by interest, would have carric^^|^ost 
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annual treaty does not autf-onze the Masici to compute, v * ti^'} 
U3t$$££t upon the column of receipts; but is lusettetl, m S-^f/V 
}hat the Court ma> be able, ha<vmg regard to the 
magnitude of these sums, to reason upon the pratticahi- *’ * 
tiiy pf the executor’s making inteust of that interest i ot 
»n the other hand to sav, they may fan ly Ik* considered { 1IO ] 
such sums, and of such a uatme, that he could not be 
sailed upon to make principal of them. 

With regard to the practice, I was aniaxed to fmd, how 
little the meaning of thio direction to make rcst r was* un¬ 
derstood, 1 was surpused to near it asset ted, that lesfci 
are never made to reduce an account, but onlv to increase A 
an account, for in the case of rmiveib, and all persona^ 
accountable, I have known those words insetted. In ge¬ 
neral cases I bilitve rests are made in order to*a$C, 
whether interest is to be charged, or nut. In this instance 
the Court is bound to peirrut a computation of interest 
to be made upon the sums flom the times tliey were,, 
received; making rests from the times they weit received ’ 

* 4 in that computationthe more hound, as the decree 

directs the account of the pn&onol estate to be taken* 

and in that account txpresslv, at what time the sums 

were received. But, if the nnauing is 3s The Allot 

General contends, and the Master ought not to have added 

interest upon the balances ot into est without the Couit\ 

direction, I should have thought the ought 

to have been so charged ; and the proper mode of taking 

the account it> the mode in which it has been taken, mid 

that reduces it to a nuie point of foiro As to the 

bonds (a) now produced, that a consideration proper 

to be disposed of out oi Cnuit: but, uhue thue is a 

general fund, belonging, not to (me, but to a bod} of 

Plaintiffs, and the daemon must apply to the whole, 

without reference to the transactions with some of theiU, 

tl>e Court must*adopt a rule applicable to all, and the 

other is a sepaiate transaction* * ? 

That brings it to the meaning of Lord*7?ys.y/y??’v de¬ 
cree, which is expressed iu terms, that, l apprehend, * y 
were never before inserted, and, I hope, never will again [ 
l x? found, in any decree. The mode of duccting the ac- ^ f* 
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iffy*** nnff'.tL'l ii'>m the electee for the inflowing Slash**? 

'Tsiurs^v I hat the tiust* attempted to i>c c rented hy Jfr> 7W&/.*** 
*». ,$»i\ with being of the cla-* of ( \tmtinv trusts treated 

.tVouM«inii. j n . v ^ must depend lor its validity on its being instituted 
im those purpose and bnund nothin those boundaries, 
ulm.li thi law pt«sc>-*u% tor t> u >Vj ni tint description; 

* hut it was peitru r mst«tuu d foi those purposes* nor i» mat¬ 

ed within tho»e boundatii* 

1st. It ts not initmiud bn the purposes which the law * 
presetihcs i*n tho*. tni.li. 

[ 114 J llu iMtun of it is in in it* j an t., dtanlo cstm* of in* 
heiitaiicc. nwn«.u>'ui'i» ,u <t future him, without limiting 
.in iiut jane di it* »i|int.ihie *«-titr, (^innKibuia r with flu* 
ji'UMul Bi tm old law hinitaimns of ibis kind vviu 
dlfjisb l 4 oi tin puipi-. of iu.iblnu; p.iriK * t.» p*-.n,dc 

• “ bn tbo*,* iea-ouilih o* < as* >t,s «.f lamdi?*-, whi* h <mdd 

* not he ipt, i \f 41• t l>\ allowing fntur* t *iae » *>j 

hivh./ul ci h« lun.h*<l without a hnulatiou id cub a |'»r*- 
\u>'is inii «nv *f i.u a iat< , thv\ i»'n Ki a ndmitfeU into 

will? , and It , S lu rj l)v . i 1 ihc 

use*- iui‘»d f »v t'lmum tdiiiMMi »pi »m; ilic «>» nfnih, 
on iceomt of ‘Ik l.uiin • u» ) utdp* d **«♦•!» ol»p*ct y 
f.ourt* ol t' < !.»)»i , » i u *.i 'duiji *n *iu k»» ( /ut»'So 1 
# Muste*an I do j.i »lo. man* • of whuh sh fc \ v uM on 
;hir anj«| , oii»pi I 1>\ u ,•*» •. . Mills d*o « u eumstsiiue 
hi i ,( ii 1 an ( ai ii<il I. i tn nw i *r»ni*>us p.i» |#o>c oi jno* 
u«J«n'> toi fV n“ivin.ibie *u a^ion» rii families \x i* lH 
gt.nui U on w i* h u*e u.as ta'.Jud bv ilirse Jtuioai-ons 
admitu «t .uiviiifi rbost*, which ( » trl. of ngnitt 

\vo»il 1 tv . ‘.{t , «ncl *jt i inii' , \\ thi v m i» » u iiited 

ioi \ prup id ih.ii iota, \ I hi g/noiid mi U'tMbmjict 
oi cunih ol l^j on do* - Ti*it ai ■ . !»• d.* , i, smt * 

thin i no o « giuund. do / t*ilu.>\ ^ id is unnaliy 

\ >l was a coj'tnvan* t » I ,t .onsit to » \«lu<ic 

tneiv o. of his issiu frbiu tin uijov*n.'nt *\enof thi 

p»ohi«. of Ins piipeUv abuo^i , and it 

i. , wli1 1 « all > ‘p|Ui i»i i. is dot mu tin* wludc of that ju nod 
u »»n\e . it. .Mtiiu n pio;»'.*\ unproibu t»\i both u» inii.- 
\idods ^nd t*o o'Mtu.uiDh at l.uf»c and bv tlu turn-, 
wi **p i*i« ft * •« ui'i..u«/(i > ill oicl, Jt wjh ha\e rieated^ 
tniiti, tlu n v* n*«. fii which mil 1 o gre.s»di than \h*i ctvil 
li>t, md wol il . m Im»■* ;<ivv in pt>sscss**r the uuunsof 
di. x*»- *i*h? th* whol* eeOi>«mi> «jf the country, J'he pro* 
baMe amount oi thi in < anmlatcd fund, m the events, 
which 'ki\i' 5» ippe.i. d, is 'i. 4 tid m the appellant’* bdb 
and adi.otud in tin diutui, to be U),0«K),u<>>/ ; and in 
[ lt*» ] ease am of tin pcisr^s, in *\\ et mg the ch ipnon of h^u 
male, o In it *’>e pound ot aispense eiuts, should be ** 
uurm, '<ml his nunoi.iv shuuld conumn tvn veat^, i f 
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wofdd increase the amount of thjr thud to the sum of istyr. 

10,802,3? 3/* ,* so that, if the whole property should centre 

hi out peMon, Ami that person should haw* *« mi non tv id Tuicu*v.% 

f *Ji \ i ais, a tin the end of the pci tod »>i smpeuse, (j i ir- 

cum Mince by no me aits impi ohablu, panic uhuK as J/k " «*«■**««> 

firerg** U’<*Q t jjnd r JJ*tiiwo?i hm bun loin, uuuumI and 

has no son,} the whnU auunulai' iHuml will amount to 

2d. The trust is not confined within that bojnicUn , 
which the Law piumbis h«t tu.sis oi that r)c°u imion 
(even though u be admitted, that 'ill fin* mis, duriny 
which the & rntmthunm is to be mirml on, we: t* e* 
tsteiut at the unit oi Mr it'Alu ili'tuv,) jis one 

ciru.nwuiu" v lu* It in to n dl\ alb us di j>» nod o* st»s* 

74 *v ,(* 4 inti t* huh «iu*t imo out «u wlm n tho 

•nspen&e ul prop* rte has be in hi l r i h r!i»c , no* enter 

into rlu jm s< ,11 ^ im 

Tn die lu • s. de x ubd <m hour neon * i f!>,< 

kmd, it tub api>*ui, ih it u\ ^\^l\ < no u th m all the 
live % duzMg w!»i* h du pc nod or ^ .ispui"*, »s dir* ih d lo 
Lm* , atn« J on, <*t^ 1 »»d* d fc f»ns xaniic* 

di-ituv t f »i»nt • n 1 ‘Will 01 uMoiLiijan ». 1 .tdut/, to ibt pet- 
‘‘en, )«v whom iii'th 1 do* <ru t* It.-* *ic u» d to r,d>< effect 
*t ihv end id «io *»» »peN«-i, the i lOp'-Mv ^ h to vest* 

*lhuj, s to >«i>t lim the U‘*> mi*, h w > ,• h rhe ui onmb 
Hu*m v\ t v snpot ul to h i\ * % 1 ivi ho die* 1 *! uinicd on,} in 
that os* I [\kU Dmr '•*'s V»,, during 

vhf**e hie the ptojxiti b* )u * *r.p.‘ie t. w.««? the 

m>/»hv i ot tJu •*« 10 »a sop, to whom the pio JlX nf\ na^dc* [ UG j 
Used, .«nd m / on if v bla* ? tin t»'staioi\ posthu¬ 

mous son \v*«■* tmrm that* aim* tor to rlo hen, 1 a whom 
tin; plop* ri\ v,,n Imcinl i» u t; but m the picscut < Ase 
not one of ihr 1 rst h\e. nas an j»nimdutc <oimtv.on 
Wills oi uibauK 1 ad- to die person henenn h 
the sense ivt an* *j*e»V n*, 1, ihe Ids «d .m. 'ovruoi w\i> 

rtfliaU) unn^vtui vvifb, utd wouli* upialu n «d 1 th*‘ 

•‘ve'pfiir* mull J‘'‘<L*eh»u o* tb u-titoj s sons," as 
the ln»s av,l»»nc d >a h»*n bn il»v p* nod »d '■«. jKuse A 
mate 5 * d dub uuk the rctuie in * po'nt, 1 U»K m- 

fhun?con* *».i juppos' and buumlai c .>1 the. m.h.misis c\- 
mv* between tlu pieseni oral .*li da diC'Jii 1 rast* 

dd 1 hi me uiftjt bj Mi. '!titlin'* ,t oi the aul* ^ al¬ 
lowing .1 sit 1 ui e id the absolute owm nh^p oi pro|vu> 
tobc urnoj on for any number of inti m hung* is a 
Iraitd 011 tne rule. 

/t is a imrcun ot Law, udiub admits oi no cm option 
/hai nothing -hidi »>c rdiceted !*y r mdixeit means, whan 

' t* the h» c'sUrS , uedcr the 1 ll* Hu o' M* 

i$W. ^ ) p lKi, !>iU, 1 vl v. ^ . T */' f tMO, 
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raunot ty % done hi a direct manner. Now a possible sus¬ 
pense pio^rty lor twenty-in c ytars na*i held to be 
\/.nl m Sn ‘Joan Lade** cits< ,{b) and in the late, o* 
/ J * (* i ' v. Jh'* lUshop c{ Hftb u,iJ U i //y, f c J the Court ot 
Common Pleafc unammouoly decided upiinot the legality 
»d a possible M»sp n>o ot propel t> tor twenty-four years. 
W’hcte proptity is 'suspended thiomjh die medium of 
lives, ll the lives be* thosv 1 ot p* jvms < wmu td with the 
ultirnuTft oivnu, the prisons winw hw» iot/.i the period 
of suspi n m , will fjtiuiaifv Is tin pautus ol the patruu» 
til ti mat* fy I < in*fi« d , and wdl ns* rluicfou b/ more than 
one ot two int - at the utmost N f 'a ‘b* psobablt; dura* 
tion of one o» r.vo siuh 1 *v« s lali» sho' t n' ivuntv-om* 
juis, bat, d an uniimuc <1 ruinth u m lues 1 <. b*t« r», they 
wdl uadi a ^ ntuiv li is vlreua 1 b , tbti tin puoabU 
duiat nj o( the lu* r a murd. i>\ J/* /'> n*uheH 

seventy \ ut^ Thus tie ftdou» if di iiil. he taken to 
extend CO tm iiu'nfu i r »t i \v*s o *i»d 1**1! s a„ lb it tbi'Uuh, 
where a iiiunh'i *d * «* ir ilin ai\ tin nun d 

btispc ns»., ptf»p« »U itinuiit h» Mepmah d t »,ai ^ ah* 
feob'tA l\ dmnt;, t\w i«ty due ) « ai s, a» i eidin^ too,* drfet- 
miuotion u» So y /'m / *■« v' u*. n» unnm itniili h**n 

vt .irs, ac< erdxu^ fo thv * a a id /'/ 2 . / * \ />. ^’sh^p »J 

tuttb anti I f i /o, \ i» In asuamiu; im toe jhmuiI of $u> 
pensi a numb 3 id in< j, who * a'u » «\edutatnm is eijua! 
to a given nunrdu v m| i ,, and dm* iwi.u < tlv u*akmyf 
year* ia*t livc^ to cnistituN the pLiir^l ul suspense, pro- 
petty mav la c uspt ruled i»u tt it hob umuu , aud the 
pre**mt will Im ,»ited iuuue me *su>ns, ,<*> a t asr m 
pniilt fit extand'H,* t* WJi peiiod of siisp f *ns* to seventy 
yeais Tims ,V / ’* vvdl K j fraud *»n iht ude 

Whtn in l! l)oke ui A * fvK'. t >st (»»; Lm-d A trn\^lturn 
pronmuuid lot tb |» n.ditv oi tn e\tt«*i'-n inunMiot,, 
wiiuh k*'pt tli/ ab> duft oxtncrslup d a turn 'U \< axs m 
«nspu»s* l* r “in sis le Ijgfc, ted ih^ en, < * teialcd thf pe- 
itodail d fo s ft* 1 * upensi of a uuu f>n uiul v» bat had 

be< (td<d tot H w tb- njc/etbm* «iist. of C.W*/ v /iV/y- 

tbf pos^iblli** ot tlic iJjusi »d tbit ^\Klis»<iU ot 
< x *f ft'ut Inoit liioii n r» dion/b pu ssid upon him, and 
he an .wind it »n flu sr i(‘markable w r oitU: w U lias been 
v uig»d t> tlu Bat, who* wdl} on s|«ip, ii \u\\ do not 
Mop at (J l n/J ,v\t\ < tsc r* I answer, l will stop 

viieu, idon uiv jmonvtniemr appeals, m* 
u vht m , In Ian- It is not yti iesol\cd t whn aie the ut- 

, h « /t»r/*i //'■'/‘z /, t 4i y /**»/*r 1J-U» 

. « z ' 7/ tf' »'*' . . 

, * i ,i n/ r,* i # jrA,.w /? /, «>> 2 r r?.3o /w 

u * 101, *11* ! t.JlU j*;'. |W * .1/jV IP .1/ Jlti * /.’r'l |K 5»sf’bftafet* 

/ 'i ; (to f r IVf t «./ /£• *'U 'J I 2^ 

ft *'1. I 



t\ f HAM'ftllV. 

• * nio« hounds of limning* a un^i»Y'‘t fen r upon a fee , 
fcw aud *f I* w t n»*eos»t*ry t > eh t l.u* , what 'Uv the Utmost 

»>ouml r i io a »«pi uu;tt;; ti ust ',1 * turn vihe^.*wr the 
Vfc bounds of icasou 01 v turn »»uv e f u* » » o*U d y the law 

4i Will ipucMv he Lu<>\\n ' 1 he usv n»,uh hv J', 

. a'c-w of ilu }tile M, both in a pnvuic and publii \*. 
u .enable and iotojotaueut • -Mid j % soil men rl ( |,,] l{jn . 
abb. ah by uuunj* on K'doc'iU an .m cu.id un„i t,»i 
mm fitly \t urs, \\ im h due' d\ ( ouhl net 1 i v ut >*m. <m, l « 
ouvthud ol m*Ui .i mifohii t.f n is ,» u,» i.| oi i». 

rule Use lb J bus, tlu i' fou , *he turn pointed out I,o«,’ 

^ v^Z*/; htl.V Is v ' Milt «Uili ,t n m v^S*|\ t tlni t - liOllbl { * 

known, tb-n tb« Milo m to hi u*»d< r .l< *u f with do* limit.* 
turn, tli.il, ivbciu v< r 1‘Miu the m»mb« i ol cpi dm «d tie 

• I'u fhost«i it is » \uh ut 4 M.ai ai • »)j % i»d and not i 

iatniK pui|iosi , i* the olivet i.jj do lieu, «|w i.o*ukJ«o( 
the r*av n ,md ei* of tb< mK .m » mh^I, an* 1 

A If uul t as *w < n oi*u t»v ! • n tin i el* * ji is obpo t. d » » 
thi * c.*m !'»*■ ion, that Tny r m^.iM v into tin l r lt <■ 

our uiiuu' < 1 i.jtuu ss, til »iu os. u»«nb n 1 tin rule 
must V 'ft to ut.« »'i t.i im , and to »n t of disi i vvnn, 

vhn h tit t5 tun 1 m. .d\* h . ihMlrtmd, but this doe* 

not follow A*- on 1 n M.t r*ti ,mi a-* j.rca* an * fc or< tse 
of uis< 11 fiun, .Uu * d »i! iboMimii epm. mu ou-nonabU* 
conti tc*s, as mil iH* ud dumiun on il.c i ra .onabkness, 
tiwi'i tin nt r, atal I miti'v »»i dn us* iu u 1 ) of die ru*e in 
'|m.Mlon A < e mUi?\i mi) be o!*;* * tuauml* (»>t Ms ontea 
-onablrm r *s and uniairncak, i\ ithou t bci u; objiu ttoiiahi** 
on tbc /uumd ot 'Mthm to su^b a d* (>t\' fc i*. will ind*u 4 » t 
(w’tu t *•.* I' jutl\ li> t'son*l »t: i>nt stul tb* re i *, a dt^.Ci 
m t\bab l.'jmu \yill < iou t% lo'.tta id* a cm«icv« 
uu e th tv nn*a, 1 1 -onl 7 *utfa*v said t.i t u cu e of 
{>Vtf;>»re v //<V7^*;, ;*/’ *• b» un i«n «Ki<slir\ -o sl»s>n^ 
and complete, that it mu a. !»t impo sibK ?o aatt 

tt to a man of < onuuun "» use vmbf.>*i pimlacina an 
* 4 cm lamaiion ol the n<v{u:»hi\ <d it ’ bo, in ie «nc» to 
the rule ui tptestiou, it mat lv much .ibit* mI, witlunit a 
Conith hiui'fc justilnd )n tdin; noine or iin abuu*, but 
wlun *ht abuhu is so stionj*,, t*ios« n md cou.pUte, that 
eveiv man of common sen^v, to tJiom it st.u* U, mac* 
exclaim tu; uiMt it, the huppo‘cdh\ Lend 

hortti) is come , and Lepuu will lutithre Ui s#'t tt aside. 
That the nde h.o, bti n stron^h, and cmmjdcuh. 

abused m the present case, appeals r.(»t to be doubt* *1 

4th. The tiust is nor Irmted withm those h^uiKlnu r ^ 
which the icijuues tin trails of ibis drsi i iption , b*- 
, i a vise the will au< »npts to protract tilt accumulation vim- 
<ng the lives ol persons unboit) at the umc* of tlic u^ta* 
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1805. to, \ i!<,» *v , the testator having selected lor that pur 

Uw pn ' tin' nws ol uitb persons as might tint he hoin nif 

Twcmv.,*, v ,f7 t n hu tune afto his decease, and the pefsoii’* dm* 
v t*. <i»l*t«l cannot be considcud as paeons actually horn 

l4l h«. lil-Ulrtr- 

It t*- true, that f«*i sonic purposes, as, the Common 
L.iw io take b\ <lcw Clu, and b\ |o and *1 t 'f rlkiWi Iff ». 

* ^ ' 1 T <i 

K\ to take !»i ua\ ol rein nndu, *• ihihl. who !>*»/ i 
*su *;** m , ri In n the < 1 1 lit d« mpn<l f*n Inin w ouhl devolve 
upon linn, il in win bmn. lumnns timthd to U, altoi 
he i»- imp and ’uni ihi»t miUi upon it and divest it 
from I'v l»i * t t»ki i Hut lus title to , on r upon tin i *• 
Mtc, .'fni his fill tii «s n.» f a u nsrtjiiiiiu iti his supposed 
luVinu doting the nun In was c>/ «t /?/»#» t/i wre, hu' 
hii'niM* m tin case ol in>> tik'n.* Io descent tin haw, a« 
the nisi ii.t of In ^ In• th, ini esl. him, though a postluunou • 
(iiihl, with llj* ihiiiarni ol 1 km, uid r ,n eijmntl) with 
all 11 •* 11 ^hi > «d 1* uslup* ind hi» m-** win n he c1 unis hy 
wav ol lennindii, i» is exp»i d p.muhd h*. H) aivl It 
fh7/ HI t Ih, t‘> «t the leuiiM h r di.di w 4 in him npoi 
his hiit 1 ' II th» Law ion* *L»ed hun i»* r v'^i helor« Jus 
[ 120 | birth, tin* In ohold durim* tin «• m, t <d Ins h mg - 1 t s •tin 
Sa >;.m, v ouhl be vested m him w tin c\» «d (lit Law, 
and lot tli** miunsts ol Law hid 11»<»t i , *.m1\ js not tin 
case , fot wiide he e tn *■'’>/m so k* t tin L ivv \i sts the 
freehold in ibt inti mil di.tr*' »«d n , is leu, with «vuy 
light and lunth* w of huislup , *>\j that alti t the buth of 
the n» an ; In n he c\en (aius tin proiits ol the ibtatt ^ 
ajpuk'.t him 1 har class ot lives thvieieje, whuii is now 
the Subject of ohsi nation, itenhei li«.l nor » md.l Ija'ean 
cxi-tcnct, either in t,nf, »u in in lie* hit iie*e cd < 1 /*, 
Thtilu^™ Ii tollmv*, ih it l>v tlu admi-siun of tin. *n in¬ 
to tht term of suspense, thi houndai s. iui j dn *1 hv Law 
foi the ‘'•j'.ptnsi ol it a! piupnti, has h* in e*.t. td«-d N<« 
cases, the «uhp * t oi which is d ptone»t\, t,n Ik men* 
tinni d, in who h a child m ,s ntm a,’t;r has been held to 
be » 1 eusu m t foi am fmip<*s\, » m t pt to Kmit tliu e^ratr 
of the fit -»t devisci, <i for the .u in d bench! of the i lull] 
hims< H, busu» the iiihstit*did ilo imk- Jn ileiuu'tl v. 
Hoi* nwosd, (<ij Lord Hat bin st dv i iatc d, tli.it th* Court 
had ucvci lonstiucd a child ui ventt* s a 7icn to hi actu* 
ally horn at the tmu of the death of the testator, except 
in tin rase of a dense to the children. Cases upon trust¬ 
ed ]Kison:d est.a* s ..re not uppluahit to cases oi the prc« 
sent ih si nptjon, arising on devisee ol real estates; fm 
those rules ot Liw, respecting real estates, which u- 
tpme, that an f’sLatc of ficchold should he actually vestid, 
in oomc person, and therefore den) a legal existence to a 
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ihilil ni <tnt‘t M‘C. uitn tm li ( » o\inboncJit, ate in no (*’(»*. 
nvist 'if'plu ilili to tinst' of t K i•-(.,*al i .talc ’Fho t.tic .>3 C^-s> 

l‘>Hg\ '’1 )-> tlu ,,nK . , vlu-n' tin lawful- 

iit'Sb i#t making 4i * hild r ** *<'/•*** v/ /,’< tt 'i i,{, j,n di * p lu * 

P°se * t stuptns (, appt u - (i. h » 1 n u i«>uittiil y Imi U ‘ >m,r/,Di ' 

that \\ Is A f N' of peiSomil \iixv, ^ t h lt j s 

itw, which (lends a legal t xisun* to .1 child , ,» t -> '/,* 

Hi rt*tn , w hi rv pei s»nial * 4 i»< is «< m< 1 n* d f »t t »w j 

peri,illy when, <ti m !/*i s *' \ (if , It , 

pio\isi*m made In a pat* t : io* .irnil.i^ tint time is 
strong gi'uind v» tom* ml, d» ii a - hdd r ■* *,«<"//» * v* j,\, 
shall, m the l\( id the ! aw , h< snppnsid 1 > i \»,« * n h ., 
oa’u LimiJ, and rhai tlui* shown! !>< ( diimisiMnu 

Mi the Com is > M L’vniii s*u 1' *n icrnm* nf >ot 11 s tin pro- 

*a\»r r w, if nm thu imj ilii*»tx * { tc* .iu‘ ( . 1 hrijil 

to lip in tli, th*U, uhih • ’i s it 1 * >ti fit ,t iht ii >mu( iu < * 

wholly nisei.ui t k 

Admitting, how di if t*u I • 4 1 s ,1*1 ij-mMiv) umi, 

tm ''Mm |nii])i>si -> <d Lav,, *n t\«-L« .i>> mi Lin lilannooi; 

>// /W/t,, ill* *llvi»pl\ Vi» 1 n«jt Ui ( l x T l *- it) 

till use Ik ui.ith tit them In tin < c 1 s, wh»i* tfi« mse 
i"onthx have h. ( 1 nwnoMii.iL a , period allowed L»r 
pionat’m,; tin • imuv , <’l piojiii* , it i. ^»iwinUy 

nldc l s that tlr ion* 1 .v*i« tH* * * v < * i im tht s,tL«* 

ni tin (losflitini n . 11'ihl, JI If wrh if I K i> ooilK* 1 Ip flic 

pn«tia< tioa • * *.u a iiKm l pu*in«cd t 

whue thi* tmic tit oitti-li it' In 1 n .<il<|oiI tr;» am oth« 1 pur¬ 
pose , ami t fi k thips an uivfjion. * innoi lx win ie 

th« Couns have had on .isio.i to nn m* »n die nine moaths* 
witliont addiiic; at the ^ on* turn , th it rh* v t.trt dlnvcd 
merely j. 1 tin bt»uta of tie postlnimow rhild Then 
how doe* tile aimimem stand : A pobthi.mous f hiid is in 
iUu unborn at thi tc^t'itoi\ dei ease Tin L.rv alhnvs 
that, when alt'1 lus hinh he an swvts the < har'etei ol heir, 
taking by descent f and also in sopii i.isos, espm laily pio- 
sided toi by A< t o( PaiIiament, ho hem,; (nvfr^c $? 

Wire shah not depnv* him ol an cst.itt. to uhnh, artu- 
idly bean at the tirtie oi its <1* solution, In u *>u1d ln\i 
been entitled 7\) a*gin Jioni iln-, tint! ji til f*mposts, 
and paiucularh for putpoics, whnh as in dn piesnu 
case, opt rate to tluii piejildar*, posthumous rliddreu 
shall, in the supposition ol Law, be thought m r \isteuLC, 
is unjustihuhle. 

Jth, In other respects the suspense '^identlv extendi [ 1™ J 
beyond the lives of pusons in hun^ at the testator- 
decease. 

The classes ojf lives arc d< s< ribed In the tcitator in the 
following woids: 1st. u During the natuial lives ot nu 
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• 1 

•* *mi, J\, f T/o7A/ww, (Vo ,.0 WwJfbrd Thtlh*rM* 

xfc ijv ( ^'»./•# v thrU.iWiH ” Oci *‘ w Au»l ol mv ^ratid f >a >u 
'* /r.'n/ y 1.1 lUtSbon i»<m oi nn said sou /Vo / 7s'«i( /'.r 1 * i 
'* ///,,</», " ;M " And of Midi other suns as on su*f son 
41 h*t' haa* 7^/Mv;/ino\vhis or m u h.m 4th 4 ‘ And 

* of such issue js *nv g> iOvlson /dm / n*'iL s^on son *oi 
'‘m\ said sun Vrtn *!stub Vh*fin'su*: thuv luxe” 5di 

* And oi uu.li issu* as a in otbei muin »>i m\ s>Y»d son 

u Ptfti Is u'ft V f u Ihiss *n mo la.i ” Odi And of *uih 
” fc soils as i»h said -ns iluot/fjitf i*i and 

u ('lu'fl s Pit hits' *>f nun h.ixc ~lh Ki \nd .»( sia b nsue 
u is Mali ions m.e h iu a^ si> «!) «•< »i mg ul the time id 
tH nn de<» »a o» bum hi dot Him atuixv i»d 

'! fit ({ui 'iion is, whithei all th< Jive*, ryu o toned im 
i his pa* t ol tlx# will, mu si in « essiiiilv h.«\ t* b» iii *u « ost- 

* jh;i in llu U< uim ol die umio-i: m, wlu thei j*m>« o 4 
them might c o.ne into# \hluiK 1 tlr* i In » deev.i/ i dn 
0 w laM mu. j ( m t ‘*i ilu <u vim i* **« id* nth iro 

Now uuh • ■» lh( u«’t«ls is du fd, Uh 4 >th, 'Mb and 'tit 
xariu'n i . ui tin* r »t* n* a\« i u.ii'itdli* tiu \j«t dit. nn? 
woid , a. shall In Ii nv» r tin tmu* of mis d »* ..si » i 
44 bo, nin doc Min die t w iiid < 1 vvliith to »*m* m '!iii ei| at 
the cud of \«’v hsi nn to! 1 » oi ih m'iium, li.i \ nruii 
i J« nd t< | * i uii .m |, , Un'/fjt hi ls> r «*lt« t '*/(. 
Vhtllll iwj’h llni^ lint »hi f|*l lM\Oif* no’di \ .il!POt t 
upon am inMwijth t u!i . ol gram n uii.d *n lo#;al *'ou* 
sum lion aj j>i\ to \U m !i* < minion s. jh^ by om tide 
of graintn.u , and r iu. M'li’u; to « i» pnnopU and 
dent of I* gal JiMtiv uo.i, noids ol i elation uc id wax 
c\(ii:mmIv uhiiid to th* xm vt ininrdiatc attUiident. 
unU 1 - susl» * m lusi\** tali ti*m « mbai Misses tile -euiaMvt 4 . 
But m the {nisvtU i .ts« ilu >ciniitU‘ n dl xdk only no* he 
rinh.'ii ism u l>v t onhiMiu' ih« 11 h t< ‘n,'* t.niK la-t 
oi the si *iiii»»t in the noV inom'di (u anuudou 4 it* that 
s(uiiiK4, t'»u tho si no nee \vil< h» v emhartaaM d in ar» 
esueme U«»ue*>\ t vn iuiing the udeuiue to am pi »oi 
iiK'.mrr ol it It u <11 not emhar. v st-d hv conlimag 
tin- itituiKi, to die last antui'luu in ihc last member 
ol the si nMi'r, lor « v#*?x rn uiIki of the .M'nterui w*W 
then he uxnph U m.iscH, ouj menihex will ha^e it”, 
xvoid ot iciitton, ruul an antuulent word, to winch it 
exjdu lllv u*f # i s. l»ui it vnll !>e emhart as^ed in an extreme 
ikgui In evt*udui/ th* uTitiius in the pnor memhci» 
f.l tin .inti iu •* Du* resiin tivi* wnuls cannot he applied 
io tlu hist t>r m cond imniliMs </f the ^entenct without 
making them aiiviluti nous* nse 'Fhib alone loads to the 
com h‘ >ion, th U th#'\ w< *i not to he ief< iprod to the othi i , 
mem hers oi the seutenu , especially as without ther- 
and standing by itself, <aih of those niemht r& is perfei i 
I i the rebti if ux c xvoid * are referred to the third and fcm th 
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nu*m!n‘is o: tin ^'fit*-nrt, oV-huM . i ilu m must ho nnif 
** tl. nr the *« h*r< n. e \vdl rnaki dn in ?•« , h if nonsense , 
toi the wools “ hnrn m dm lime a hi mi n«)< m n< vei 
V rrfoind m the \*ord > * now has ’ a. it ?, t.« 
thula lisuior, sja akini* o) smii in v;, \v ■ a i his ^ill i- 
inadi, can iksuibc \b\ »\\ as mmi bom its d**- urn, r rfu\ 
hl’t »Jeec a«e. Tli*- litrtt m mix.** nl v »in u t m. 

pko nUiiovt tht-i u-sin* mv< ‘vt»,fl», tl*n do U'**- hi,, 

oil lil.*kl a ■- oi it t kit thin tl.'* U^^c V aht 

v' tlici open to ih« \ ‘t( f >.«« il*. o f »jf i tion f as hv < t i 
iuU* fA % oi'ip u» tv* i tlu ic tiuim *. i.»»Is, it t*i f \ art .t|. 
rbocl to vh.n on ad <*r «d ib, ^ i.'cini, must K niliaM 
*<> the u s'* 1 . * • d • u *r, end r n?t to iV* v ' n ue f.l 

vbv It ,, im,v»s .• 'i *'i -»»pj«o «*, tl<»i ,i r. Min i, 

• ’l 'Iff ,4 * f ( >)\ S'Mv-klllt, ,ll til 1»I4U Ik 1 Ifl'Jl lliS v*‘II, 

•/'fMl'lf hill It 'Il 1 * J LtM'il Pl|ii.lfi l' | 1 r»\ u* b)« 

* V r>t thill M, lll^ M| ( I* I \i y l* . l . tlkljp lli ii^ 

•-'t . *. ' lO l , til I * 1 Ml UiMoi * J,I id »on )* hi i k ii\ , v . i t > 

JiI<t 1 li|>; . ‘IH ' » t ; 'l IlHiiMi 1.1 *hi till .1 Wwidil* 

.hr m * • i * i*- Mi *h» hith *.i «*i‘S t « i hi* u'ti‘<u *n « 

C» M, > »>f» 1 ^ *N*' ’t lilt V t) , MhlJiiJ I 

4 ‘ s. its ''*i v.‘ I ‘ v • u is h l« >«n«jti.ilik f, >ul thn« 

in ‘At* »‘'.i 'mv , ,*«i 4 n , h.i *i {•• j ii'u'o! «• *j si* i 

**' V Mi «* « i , fv» i in *tv h' )( » a «i11 I « is ", Mt the 
\vh* , .*\i; « * J * If '■«.’! it , ]» | n l '*it iU*iNk 

that *ht' !"■ x * * • im'ii* ■>* hi * i •» *».i* # i i' f on] tkiMl.i 

iv i»at ]»'.». \ I ».* , oi iv * ». *ii< n ioi v'«• tii *1 

Oth. I *n it]\ , t'i» U lti'lollt 1 \« 1 i *’ > tl*** *> >»«-|.& pjK'UTihM? 
In * n\ lot r)i ^^ ’j* isi oi ^>i .a i'k 1 -v 

whtih hi ( , ili 4 t.*u jiiOjtM; tn \'u I'.vi / <] I i the in *(»' , 

till fi«Pvtu‘ r a ( \v h> hmiiil * 

’lilt piOjKt I Oil oniv lUnO* if O' ‘111 III t \\\f till 1 

ol U*psi lim * i!iKiil r .. tlu" juMj f |> 1 »ai>l n> t! 
#:oni ( jmi»lali«)n < \ hm \ **im «tint, thi <»'' i«!t iuI- 

and anuoil ;>to«lui» **l ^ i *r. to L< t; ■/*"! r * t * jieis'.jj , 
ami i» the manner, oi h if hmn * v at 1 .him>i!I\ pu;- 
rhasctl fiii'i si ulcil, i<'iih,,man! \x, thi* »:u 1 tlu umi 
ol tlioni \\**flitt In a]>[»I* f i!*!< l’ih tlo Oo , i*-a , 

hat t Ji i!i» • iHUa** c\|it(^si\ daeit^ ti'i n i n^m! mioh to 

be i‘rtui<tt in, fid lis* pul nasi'- ne i-.iuilh lanle . y,t 

that th»‘ K Kpikial ovnci-nip iA tin* .»pi M' \ 01 !k* sus¬ 

pended, not onlv, till tlu lives, lining wlm h it is d.- 
terttd In Ik a*» ‘imtlalrdL ‘»hsill * |>iis, h»j duiiii , mk h 
tuilhcv peiiod ‘A tiau* a> raav «*! i|> i l>(tvvci*< tlirdiMas 
of the Li‘t -»«3j\x%*nct Lfe and tin complotir^n o t«-l.». 
nun hast 

* J M» N.irm n 

S Rom li i * . 
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The respondents, the devisees m trust, insisted, that 
tli' dct i a ought to be affirmed, for the following R* a sox : . 

r l lie validity oi the disposition, made hy the late Mt . \ 
fhtliuwjH of that part of his teal and personal estate* 
whu h is the subject of the present appeal, depends solely 
on the question, whether the period, dining which*he a 
directed the enjoyment of the property to he suspended, 
and the accumulation of the rents and piofits of it to be 
carried on and continu* d, exceeds the bounds, allowed 
and established b\ the laws of England fui the suspension 
of the benefit ial dominion of pi opens, and the complete 
and ahsolute power of disposing theicof \s the law 

stood at the time of Mt Tneluissoa\ decease, it wv* per¬ 
il ctlv settled, that the absolute testing of property mi,;ht 
be postponed, and the at cumulation of it continued, dur¬ 
ing the h\cs ol persons m being, and the life of the sur- 
vi\oi of them, and fm twentv-one }cars after the survi¬ 
vor's decease, aryl a furthet number of months, equal to 
the duiation of ptognanc). Now tilt tei m of suspense and 
act uni illation, directed In A/» Ehdhsson^ is confined to 
the lives »>f persons in bung at the tune of hi3 decease, or 
born in due tune aftuwards, / <\ tn vrntu sv/ mvte at his 
decease, and the life of the longest liver of them * and 
thus, bung iunfilled to b\es m existence at the death of 
the testatoi, ox to comt into existence withm the penod 
of gestation immtdntely alter his death, without any 
jeftrencc lo any funhei ntimlui of years, if not only does 
not exceed, but it fa!*s short that boundary, to which, 
according to established mles, it might have been law¬ 
fully proti acted* 

# A. Ptggott. 

N> Rintir. 

'Hie jespondents, IV?Haim TheUuswn and Ernie?ick 
l 'ht Hit. s'y/i, and Edmund Tnellvs \ ;*/, //e vn/i r Thellusson y 
Arthw riieltn\s *? and Dunnes Thvilusson^ bung infants, 
submit th* u rights and int* tots under the said will, so 
iai as thi y art oi ma> be aflocwd b\ the said appeal, to 
the consideration of tin u i oidslup*, and, in case their 
Lordships shall be of opinion, that the limitations m the 
said will may be modified and ulcered in stub a manner 
as to give effect to rhe genet d intent oVthe testator, the 
slid respondents humbly submit, that they may eventually 
be entitled tp the whole oi to a share in the said testator’s 
devised estates 

T. M Sutton. 

&C Cox, 

R. Richxros. 

C. Thomson. 
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The lespondent, His Majesty's 4tiarntiij-Geneml, trust¬ 
ed, that the said decree Will bo ailmm d, foi the following 
among other* Rf ,\so\ ?: 

l The only question is, whethei the tcstitoi lias trans¬ 
gressed an) oi those mlcs ot law o\ Kmutj, which 
were sanctioned and established b) decisions ol Courts oi 
Justice at the liuvc when lu* made b\** will ! I Sat an exe¬ 
cutory dt vise is good, which is to lake t fleet in pos¬ 
session after the determination of any number oflives oi 
persons actually boin, and aftu the death of a*<hild <*// 
centre St! maty (illowing for the pi nod ol gestation ol 
such child,) is a rule, wiiuh * moot now bt shaken, with¬ 
out shaking the foundation oi the Law In the pies* nt 
cast oil the rktermination ol onh nine lives thou* will he 
a vested estate m possession , md tie \ t sting thf u ime 
of the ptoputv m question is not noMpont d ioj i lon,,e« 
period than the Law allows Via it is nothing m this 1 a g 
which m tec him a! language tcul to a pu pi tuny An 
estate may ht limited to on< lor lit* Ainamdu to an*, 
tiler for life, remainder to a thud, u d **» on to iw« 
poisons foi life, nay a Mtlhnunt his, h\ ihe du* (lions 
of a Court of Kquitv, hiui mid* , b •ntmi* an < state to 
fifty persons in being lor the u su« i s‘. mu* li\i ^ (r) .md 
no M< on 1 enu nee ha» r\u Ik ui appn In ink <1 Irom such 
limitations. 'i h# mle h.is he* u laid down m plain and 
intelligible terms, with uh tem* to tin vuv umimstame' 
of the number oi lives, that it d<»< » not su;n?i\ how gj< at 
the number oflives is, ioi *1 ^ \ ut foi the. hk ol the 
aunivor, and therefore but foi the i/it oi one pci*on. A. 
man may appoint 100 ot lOOO tmstuw md, that the 
survivor shall appoint a lift-estate That would lx within 
'the line of u perpetuity llu Judges haw m\cr Ikui 
aware ol the dnkunce between one lik and t\u nty Ip e-». 
Every executoiy deuse is good, that doe* not tend to 
make an estate unalienable beyond th* pound allowed h\ 
law as to legal estates, which cannot he i< ndeitd uua- 
lienable beyond the time, at which the u maindcr-man, 
who was not in existence at tin time ol the limitation oi 
the estate, would airive at the age oi fweut\-onc The 
Court has no criteiion to judge ol the inconvenient*, 
arising fiom restianung the alunation oi proputt bv 
executoiy devis'd, except hy analogy to the restiaint, 
which the Common Law allows to ht put pn tin alienation 
of real pioperty. (h) 

2. The notion, that an executorydeuse is good or bid, 
according to the numbci of Jives, after which it is to take 


180 >, 
Thh bW»oi? 

V 
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(a ) Humhant’in v n Unmb^nlmu 1/* H ht 3T2. 
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[, *180$. cffe* t, nc \cr occurred to auyjikdge of I*awy$runtd the 
: -' \*v>/ present cabc, i-or can such a notion be supported, unless 
Ti^Vtessos it s»ball be determined, that a Judge is to decide upon-thc 
v. pji tit uJar circumstances of each particular ca^e \ and that 
" he is not to look for a general rule, but * for particular in* 

i J stances, in which the general rule has been acted upon. 

In the Duke ol NoifaWs case \ it) Loitl Nottingham^ so 
fin from deciding upon the punuple, that executor) de¬ 
vises must depend upon the mlc of i oovenience or inaon- 
vcuience, has positnely declared, that lie intended to 

confine executor/ demises and trusts within the limits of 
# 

estates tail, and without any exc eptum he g<*ve die .same 
limitation to * \ciutoiy d< vises, and trusts The extent 
of the property, the cruelty or kindness of the di c pod- 
lion, cannot he pci muted to opeialc upon the decision of 
J M ,i Comt of Justice. 1 he intention of the tcslatoi in this 

■* /' * ease is dear and utlmn It is consistent with the rule tS 

'* , s r x Jaw. That mtinjmn cannot he controlled by ideas ol u«- 
. t fitness or unlitncvi, of Us policy or impolicy* The inten¬ 
tion ot the t< t.^oj i, consistent with the MUtbd nib's of 
T«av\ at the lime when bis will wa^ made, and illusion, 
the will miiit fit estahhsiicd 

0 The objtition, that the ilortunc ol t xecutm , Uc 
\*ses is not applicable to a tiust ol uc«u nuiaUou, is to- 
, tali} unfoundi d r l lu afterrmn of a Court of Krpmv has 
been fi c cjm ully doec ted to a umt of accumulation There 
sire many cases, in which au umulation has b»'cn dutrted 
by the Court, became the tCs»U|£or has expressly directed 
it, (b) othvis, in winch it haa been directed, because the 
wiH .contained lhdicationb of such an intention,ft'J and 
others, m which die attention ol the Conn has Ken so 
paiticularh called to the legality of the lie cumulation 
duelled, as to fix the petiod beyond which such /(cum* 

[ 129 *] latum was not to extend. The objection ha3 never been 
be foie made, even in argument, except in the case of 
Lady J)r;mon’> will, when il was raided in ai lment, 
hut with on* success (a) It has always been considered 
in the power of a ustatus to direct an accumulation of 
the unts and piohts of his estates ior the same period of 
tune, dining which the law allows a testator to render his 
estate unalienable It that is not the pcnod, during 
which the trust of accumulation is to coftfinue, what other 
period is to he* substituted ? May the accumulation be 
permuted lor one life, oi for three lives, or for twenty? 

(aJ SCh Can \ ’> f?* ftp m 2 Fn,m 73.80. Poll'* ftj>. W' 
laird i Wss 

( bj fopti,n v Jhptfai, 1 J>rw. 268 Fur 44. 1 Site. $HX i f<* ?G? - 
Mr. SutfcF 5 note, 211. Cv, Jdt. '27 1, b 
~cj Utb'w v Lout * 1 t&ntfnrtfl I'm. 4 & 5 , 

* o ) p I J f > /ia^xtn v. IZmiion, 2Ht July* IT86. ?/ 
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Different Judges may entertain very different opinions 180?. 
upon the subject* One good life may be more than equal v*-vv* 
to fifty bad' lives. The rule, therefore, which can neither Tsjiuamwn 
he extended nor contracted* is laid down In the Law; and v * 
is* that accumulation may go on during ,« at period of ^ oui,rval> 
t time, duringwhich the Law permits the estate to lomahi 
unahenalde. The* Law does nor regaid the quantity of 
property accumulated ; hut anxiously pi ovules, that, when 
accumulated, it shall not remain unalienable hej ond a 
period clearly marked out and defined. 

4*. With respect to the objection, that-a child en ventit 
sn mete is not a life in being for the purpose of suspend* 
itig the absolute testing ot an estate, it 1*1 clear, that such 
child!en arc considered by law as in being for a variety 
o! pm poses. The v arc considered as m being at the death 
of an intestate, in order to be entitled to take under the 
Statute foi Distribution of Inti states* instates: they me * J , 

. jpa'de ol taking hy descent estates ii» lee simple 01 in . ’ 
ice tail. It is admitted, iJr*f the\ are to be considered an 
in being for suth a put pose as the presmt The whole » 
foundation for the argument, that inch children an to he 
Consideiid as in being for tht ir own lxiufii onl\, rests £ 130 ] 
upon s,*io« woid*:, which sutm icpoitcrs of decisions 
liasr is< * du »1 to Judge**, when dctiv«iing then opiriont* 
upon 1 1 um made by mh b child* But these woids, 
if thi t wire used in those easi-», hy no means negative 
the piaposition, that such rhihltvn sue 111 being for all 
pui poses. Thcic is no season lot confining the rule. Thev 
ate entitled to all the privileges of ail pu,?ons; andrit U 
reasonable, that they should be the means of conferring 
privileges upon other persons. But the Law considers such 
children as tn being in cases, in which they may be pre¬ 
judiced. They may be vouched m a rceovei y ; (a) though 
such vouehei is for the purpose of making them answer* 
abk ttvoi m value. They may be executors. Such a child 
bus been considered in being lor such a purpose as the 
present in Long v. j Hlatkall, (It) which is a complete deci¬ 
sion on the very point. Supposing, that the case of Long 
V, blackatl has not settled the point, the woids in the tes* 
tator’s will u born in due time afterwards” aifoid a prin¬ 
ciple of construction, sufficient to maintain the point. 

Those words must be taken in ton&tiuciion of law as de¬ 
scribing that period, during which persons may come in 
csse r for whose lives according to law the accumulation 
majf go forward. 

5 # With respect to the objection, that the words of 
restriction in the will u as shall be living at the time of 
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i 80 & M niy decease or born in due time afterwards” 1 are, ac 

* Krysj toiding to just construction, to be confined to the last 

THtoPH«o?i cla w > oi persons^ during whose lives the accumulation i* 
Kg to be, and cannot, according to the rules of construction, 

wood ohp j jf ran j e( | to an y G f t h c preceding classes, it is sub¬ 

mitted, that the clause of restriction cannot be discon¬ 
nected from all the descriptions of persons, whose lives 
l.il J are specified. It is one sentence ; and the qualification is 
applicable, and must be applied, to the whole. Strict 
grammatical const!ucuun is not the rule, which govern* 
in wills, if the intention of the testator requires a different 
construction: and this sort of construction applies to all 
cases, whether the tcstamentaiy disposition be contrary 
to, oi consistent with, what iuav be considered as werth) 
of favour, that the intention of the testatoi, if it is not 
inconsistent with the rules oi law, is alone to be attended 
to. * It is impossible to lead the clause m question, with 
a \icw to disiovtr the meaning of the testator, without 
being touwm cd, that the testator meant to apply the re¬ 
strictive woids tn nil tin mombeis of the clause, that 
should require such restriction The adding tlu, restric¬ 
tion, aflcu'the enumeration of the lost class of persons, 
Was not because it was intended to apply to that only, but 
in order to avoid the fit quent xepeiitiun of it 
6 . As to the objection, that the testator has exceeded 
die bounds, prescribed In hw for the suspense of pro¬ 
perty, in the clause, by which he directs the property to 
be invested in the funds, until pui chases can be found, if 
such<objection is now to be repealed, the answer is, that 
such is the case in every will, where there is a direction 
to lay out an accumulating fund of principal and interest 
inlands. It is always in this way; that, until the pur¬ 
chase can be made, the money is to be accumulated. 
Where an accumulating fund is to be made the ground 
of purchase, the interest and dividends, until the purchase 
is made, are never directed to be paid to the person, 
who would be entitled tp the rents and profits of the lands 
to be purchased. 

Emv, Law. 

Sp, PfikccvAi. 
l# f. Campbjo.].. 

[ 132 ] This case was argued, on several days, at the Bar of the 
House, by Mr. Mansfield, and Mr. homily , for the Appel¬ 
lants, and by The Atfornaj-Gerntal , (a) The Solicitor- 
General, (b) Mr. Piggott, Mr. hk Harris, Mr. Alexander, 
and Mr. Cox , for the Respondents. After the argument 


(a) The Uon< Spencer Perceval 
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’ * 1 ' ' 

the following questions wefe proposed to the Judges on 180L [ 

the motion of The Lord Chancellor, (c} 

Ut. A testator by his will* being seised in fee of the Thlw-uhhos 
real estate, therein mentioned, made the following devise s '" 

' u l gi\e and devise all my manors, messuajr's, tenements* 

44 and hereditaments, at Broihwotth m the County oi 
' u York after the death of my sons Pvtc? Isaac Thclltmon 
“ George Woodford Tkellusson anil Chat U s The!hu*on and 
“of my grandson John Tin Huston son of my son Ptfrr 
“Isaac Thellusson and of such other sons as my said son 
“ Peter Isaac Thcllmson may ha\e and of such sons as m\ 

“saidsons George Woodford Thcflnsson and Charles Tftellu a- 
44 son may have and of such issue as such sons may hat e a , 

“ shall be living at the time ol mv decease or born in due 
“ time afterwards and after the deaths of the sunivors 
44 and survivor of the several persons afoiesaid to such 
44 person as at the tune of tie death of the survive* •»! 

“tlu* said sevcial pci son * shall then be the eldest m de * .< v 

“lineal ihscendaut of my son PeUt * L<ou, Tfullh.son 
“and his liciis lor tur, 1 ’—At the time of the testator’s 
death thcie wtie seven persons ai tuallv l)«tn, amwtung 
the description mentioned in the tt st itoi’s will , nnri there 
were two tn outfit ia mm answeung the disruption; if 
children en vmt:e sa mtre doanswei that desi i iptum, All * 
the said several persons so desmoid in the ti stntor’a 
will, being dead, and, at the ib ath ol flic -airwvor of such 
acveial peisons thue being lning one male lineal des- [ 133 J 
Cendant of the testatoi’s son Peter ham f/ielluss on, and 
one only* Is such person entitled bylaw, under the legal 
effect of the demise above stated, and the legal construe* 
don of the several words, m which the same is expressed, 
to the said manois, messuages, tenements, and heredita¬ 
ments, at Brodsworth ? 

2 d, If at the death of the survivor of such several per¬ 
sons, as aforesaid, such onh male lineal descendant was 
not actually bom, but was cn venue $ a me?* , would such 
lineal descendant, when actually bom, be so entitled? 


The unanimous opinion of the fudges was pronounced 
by the Lord Chief Baron M veins’ a i o Tin- other Jttdges 
present were Lord Ellenhorough , Grose, It Plane, Heath, 
Jgooie j Chambre, Barons Thompson and Graham Since 
the argument Laid Ahaaley bad died, and Baton Hot ham 
resigned: the former being succeeded bv Sit Java's 
Mansfield; the latter by Sir T> JE Sutton 
Sit A* Macoonajld, Chief Baion. — The first objection 
to the wilt is, that the testator has exceeded that portion 

CcJ Lord Etch'i 
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^ l$Qp^ of time, w ithin whiclv the contingency must happen, upon 
which nn executory devise is permitted to be limited by 
T^wwsoar iJ)(* i ulcs of law; for three reasons: First, because so great 
, i,a number of lives cannot be taken as in the present instance, 
Tveojwmo. fo p r< j tract the time, duriugwhich the vesting is suspended* 
ami consequently the power of alienation is suspended ? 
Secondly, that the testator has added Mo the lives of pc t* 
♦ sons, wlu> should be born at the time of his death, the 

lives'oTjptTrsons, who might not be born: Thirdly, that, 
aftqf enumerating different classes of lives, during the 
contnuiapjufc of which the vesting is suspended, the testa- 
[ 1G4 J tor has concluded with these restrictive avoids, 44 as shall 
he living at the time of iny decease oi bom m due times 
altei wardsand that, as these words appertain %;uly t<» 
the last class m the inumeiation, the words which are 
used in the piccuding classes being unrestricted, they 
will- extend to giandthildrtn and grcat-giaiiJrhildren, 
ami their issue , and so nuke this exetutoiy devise u>id 
in its Croatian, as being too remote. With icspei t to the: 
first ground, viz. the number of lives taken, which m tlu* 
present instance is nine, I apprehend, that no case or 
dictum has <lia\vn any line as to this point, which a testa¬ 
tor is forbidden to pass On the contrary, in the oases, 
in which this subject has been considered hv the ablest 
Judges, they have lor a gioat lengtii of tune expressed 
themselves as to the number of lives, not merely without 
any qualification oi cur unva upturn, but have treated the* 
number of co-existing lives as matter of no moment; the 
ground of that opinion being, that no public inconveni* 
cncc can arise from a suspension of the vesting, and there¬ 
by placing land out of circulation during any one life ; and 
that in fact the lifr of the survivor of many persons named 
or described is but the life of some one. This was held 
without dissent by Twtsdcn in love v. Wyndham^(a) 
twenty years Ik fore the determination of the Duke of 
XorfolVx case ; who says, that the devise oi a farm may 
be for twenty lives, one after another, if ail be in exist* 
cnce at once By tins expression he must be understood 
to mean any number oi nves, the extinction of which 
could be piowd without difficulty. When this subject 
ofexecutoiy trusts came to b examined by the great 
powers of f-ord Nottingham as to the tiinfe, within which 
the contingency must happen, he thus expresses himself* 

44 If a term be devised, or the trust of a term limited, 

44 to one for life with twenty remainders for life sutces* 

44 sively, and all the peisuns are in existence and alive at 
44 the time oi the limitation of their estate^, these, though 
44 they look like a possibility upon a possibility, are all 
44 good, because they produce no inconvenience t they 

f<*Jl SO. 
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44 wear oat in a little time/* With an easy interpretation 180?. 
we find from Lord JVotthigha9n 9 what that tendency to a Wv^' 
perpetuity is, which the policy of the Law has considered Tim,Lu&sm 
as a pi blic inconvenience; namely, where an executory Vt 
devise would have the effect of making la* Is unalienable 
beyond the time, which is allowed iu legal limitations; 

‘ that is, beyond th£ time, at which one in remainder would 
attain his age of twenty-one: if he were not born when * 

the limitations were executed. When he declares, that i 

he will stop wheie he finds an inconvenience, he cannot 
consistently with sound construction of, the context, be 
understood to mean, where Judges aibitratily imagine, 
thev pctccivean inconvenience ; tor lie has hiutsclf stated, 
where inconvenience begins, namely, by an attempt to 
c uspend the vesting longer than can In done b\ 1* gal limi¬ 
tation. I understand him to mean, that, vvluievir Couits 
perceive, that stub would he the effect, whatever it ia^ 
be the mode attempted, that effect mu«t be pi evented; 
and he gives the .same, hut no greater, latitude to ex* 
ecutoxy devisos and executory tmsi> as »o estates tail. 

This has been evei since adopted fn 6* nW*w'*oti v. 

JZdge( a) the Coiut le Id, lhar an cv rutory estate, to arise 
within tlu^ compass oi a ic^sonahk time, is good 5 as 
twenty or thirty years so is the compass of a life or 
lives , lor let the h\< s be neici so many, theie must be a . 
survivor, am! so it is but tin length oi that lift In Hum * 
fatriton v. Hum fat stun, (b) wheie an utempt was made to 
create a vast numbei of estates lor hie m succession, as 
well to persons unborn as to person* in existence, JLtitfd 
Cowper restrained that devise within the'limits assighed [ } 

to Common Law conveyances, by giving estates for life to 
all those, who were living, fat the death ol the testator,) 
and estates tail to those, who wcic unborn; considering 
all the co-existing lives, (a vast many m number,) a* 
amounting in the end to no more than one life. His Lord- 
ship was in the situation alluded to by Lord Nottingham, 
where a visible inconvenience appeared. The bounds pre¬ 
scribed to limitations in Common Law conveyance 3 were 
exceeded ; the excess was cut off: and the devise confined 
Within those limits. Lord HuiJxvnie repeats the same 
doctrine in Sheffield v. Lord Orrery ;(a) using the words 
“life or lives”’without any restriction as to number. 

Many other cases might he cited to the like effect; but 
T shall only add what is laid down in two very modem 
rases. In Guniall v. Wood(b) Lord Chief Justice Willey 
speaks of a life or lives without any qualification; and 
, Lord Thurhw , in Robmson v. Hardcastk, (c) says, that 

«; 1 am 320. (h) j v iru- 
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1805 . a man may appoint one hundred or one thousand tt utters, 
1 ami that the survivor of them shall appoint a life estate 1 

> It appears then, that the co-existing lives, at the expfca- 

vjlr V * tion contingency must happen, are not con- 

WaouoHo | ine j t0 ftn y definite nm nbcr. But it is asked, shall lands 
be tendered unalienable during the lives of all the Indi¬ 
viduals who compose very large societies or bodies of 
rnen, or where other very extensive descriptions are made 
use of? Jt may be answered, that, when such cases occur, 
they will, according to their respective circumstances,be 
put to the usual test, whether they will or will not tend 
to a perpetuity, by rendering it almost, if not quite, im* 
pi at tic able # to ascertain the extinction of the l'ves de¬ 
scribed; and will be supported or avoided accordingly. 
But it is contended, that m these and other cases the per* 
£ 137 ] sons, during whose lives the suspension was to continue, 
f t werfc persons tmrru djatelv connected with, or immediately 

> leading to, the person, in whom the prnpeity was first to 

vest, when the sus] cuision should be at .m end. I am un¬ 
able to find any authoiitv lor considering this as a ante 
qua non in the rication ol a good ex* cutoiy trust It is 
true, that this will almost alwa) s be* the case and mode of 
disposing of pioperty, intioduccd and cncour4ged up to 
a certain extent, for the convenience of families t in almost 
.all instances looking at the existing mcmbeis of the family 
of the testator and its connexions But when the true 
reason for circumscribing the period, during which aliena¬ 
tion may be suspended, is adverted to, there seems to be 
no*ground or principle, that renders such an ingredient 
necessary. The principle is the avoiding of a public evil 
by placing property for too great a length of time out of 
tommcrce. The length of time will not be greater or less, 
whether the lives taken have any interest, vested or con¬ 
tingent, or have not; nor, whether the lives are those of 
persons immediately connected with or immediately lead* 
ing to that person, in whom the property is first to vests 
terms to which it is difficult to annex any precise meaning. 
The policy of the Law, which, 1 apprehend, looks merely to 
* duration of time, can in no way be affected by those circum¬ 

stances. This could not be the opinion of Lord Thurlotv in 
Jiobtnson v Hardcastle: nor is any such opinion to be found 
in any case or book upon this subject. The result of all the 
cases upon this point is thus summed up by Lord Chief 
« Justice WiUes (a) with his usual accuracy and perspicuity: 
u Executory devises have not been considered as mere 
u possibilities, but as certain interests and estates; and 
44 nave been resembled to contingent remainders in all 
; 138 ] pother respects: only they have been put under some 
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u restraints, to prevent perpetuities As-at first it was t805, 

“ held, that the contingency must happen within the com- 
4i pass of at life or lives in being, or a reasonable number Thmaus*>o\ 
4> oJ years; at length it was extended a little furthei, 
u namely, to a child en ventre a\ a me it at he time of the ' V 001)1 oltu 
44 fatheiS death > because, as that contingency must ne- 
44 cessanh happeA within less than nine months attei the 
u death oi a person in being, th it conjunction would In¬ 
troduce no inconvenience, and the rule, has in many 
<4 instances been extended to twenty-one years after the 
M death of a person in bung , as in that case likewise 
44 theie is no dangei of a perpetmtv 

Coinpanng what the testator has done in the present 
case with what is above uted, it will appear, that he has 
not postponed the vesting even so long as he might have 
done 

The second objection, win* h h is been made in'this 
case, is, that the testator has added to tlje lives of peiaora* 
in being at the time oi lus cl cm ease d»o*c ol persons n*'t 
then horn. It becomes, therefore, neces*,:uy tu discover, 
in what sense the t^tator meant to use the worth 44 boin 
44 in due time after wauls. 11 Sudi words, m the case ofa 
man’s own chilJun, mean the tunc of gestation. What 
is to be intended by these worth in this will must be col¬ 
lected irom the will ilsc 11. It may be collected horn the 
will itself, thai by those words the testator meant to de¬ 
scribe the period of time, within which issue might be 
born, during whose lives the trust might legally continue, 
or, in other words, whom the Law would consider a$ birn 
at the time of lus decease. These could only be»Such 
children of the several pci sons named as their respective 
mothers were ament with at the time of his death. He 
may have meant to use the word 44 due” as denoting that [ 139 j 
period of time, which would be the nectssaiy period for 
effecting his purpose. This is probable from hi» using 
the same word, as applied to the time, during which the 
presentation to the living of Natr might be suspended 
without incurring a lapse* That a child en vrnttrsa mere 
was considered as in existence, so as to be capable of 
taking by executory devise, was maintained by Powell 
in the case of Lodtlrngton v. hme % (a) upon this ground; 
that the space of time between the death of file father 
and the birth of the posthumous son was so short that no 
inconvenience could ensue. So in Northey v. Stiange(b) 

Sir y* 7 )co 0 rheld, that by a devise to children and grand¬ 
children an unborn grandchild should take. Two years 
after Lord Mmdesfidd in Hurdrt v. Hopegood(r) held, 
rhat, where a devise was to a cousin, if the testator should 
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, 1805 leave no ton at the time of his death, a posthumous son 

tyy*? should lake, as heing left; at the testator’s death, la IVullia 

‘Tyifthvtsos v. JUdg*on(d) Lord Hardwkke held, that a posthumous 
^ V v ' thdd ' vas entlt ^ e< i under the Statute of Distributions * and 
^' r ° 61 * fonp his reason deset ves notice, u The principal reason, (says 
l * “ he,) that X go upon, is, that the Plaintiff was cn ventre c 

44 &q inert at the time of her brother’s death, and conse* 

44 qucutly a person in mum nattna ; so that by the rules 
44 of the 4 Common and Civil Law she was, to all intents 
46 and purposes, a child, as much as if born in the lather’s 
44 lifetime.” Such a child, in chaiging for the portions 
of other childicn living at the death of the father, is in* 
eluded as then living: Bruit v. Iiccile, (c) and i»v in a va¬ 
riety of otlici rases. In jRa\*et v. Ihmvt (f) Lord Hard - 
wake decreed lexits and piohts, which had acciucd at a 
rent-day prereding his buth, to si posthumous child ; and, 

3 since the Statute of 10 and 11 IV. 3 (. lb, such children 
1 *'*C * spcem to be considered m all cases of devise, and marnage 

or other settlement, to be being at the death of their fa* 

* thcr, although nor born till aftci his decease* It i® other¬ 
wise considtud m the case ol desi ent. In Roe v . $uart- 
ley (a) the devise was to lies in Read for life, daughter of 
Walter Read , and to tile liens of her body ; and for default 
of such issue, to such child as the wife of Wither Read is 
.now ensnnt uuh, and the burs of tlu» body of such child, 
then to the light fu ns of IVulUr R*ud and diary his wife* 

It was contended, that the last limitation was too remotet 
as com mg after a device to one not in being, and his issue* 
UflMhe Court said, 'hat since the Statute of King William , 
which put* posthumous childicn on the same footing 
with children horn in the lifetime of their ancestor, thfe 
objection seemed to be removed, whatever was the case 
before, In Gulliver v. IVicxett (b) the device was to th& 
wdfe for life, then to the child, with which she was sup* 
posed to he ensirnt , in fee, provided, that, if such child* 
should die before twenty-one leaving no issue, the rev«i> 
sion should go to other persons named. The Court said, 
if there had been no devise to the wife for life, which 
made the ultenor estate a contingent remainder, the de* 
vise to the child en ventre ~a mcre s being in future , would 
have been a good executory devise, fn Dee v. Lanca* 
shire (t) the Court of King’s Bench has 'held, that mar* 
nage and the buth of a posthumous child revoke A will, 
in like manner as if the child had been born in the life¬ 
time of the father. In Doe v. Clarke (d) Lord Chief Jos* 
tice Eyre holds, that independent of intention an infant 
& » 
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a provision lms been made tot childierv generally, and. r# ^fr*! 
; wl'cjpt* tho testator has been supposed to maik; a personal *■ * * K 

aflfecttOA for children, who happened to he actually born ' 1 • *. 
ar the time ol his death. The most recent csii>e is that ol * * \ • 
Long v. Blvu'kulL (tt) Their the Court ol King’«s Bench " k “ 

had no doubt, that a devise to a child en ventte va tnne 
in the fust instance was good, tnd «i limitation over was 
* good also, on the contingency of there being no issue 
male or descendant ol issue male living at the death of 
■ such posthumous child, ft stems then, that if estates for 
life had been given to the scvual vesting ejitc r»?c in this . 

Will, and aftei their deaths to their children, either born 
or m O'W/r su mete at the tc-tutor's death, they would 
have been good. No temkmo to perpetuity then can arise 
u} the ease ot such livts being taken, nut to confer on * 
them a measure of iht beneficial intuesi, butt) fix the 
time, during which the wsdng of tin pioputy, wluch in' 

(he subject of this ikviso, shall In p roll acted, inasmuch 
as the cii< illation of real prop' rtv is no 11161 c fettoied in 
.<mc case than in the oth'r. it is, however, observable,' 

•that this question may never arise, if it *.h ill so happen, • 
that the children m v*nftc mattts at the death of the tes* 
titor^halt not survive those, who wcie thru born. 


The third gt omul ol objection depends upon the ap- 
plication of the restrictive words, which ajre added tstlto 
enumeration oi the diflcrent classes of persons, during 
whobe lives the restriction is suspended. This objection* 

I conceive, wilt be removed by the application of the 
Usual rules in construing wills to the present case. First, 

, where the intention of the testator is clear, and is con¬ 
sistent with the rules of Law, that shall prevail. His in¬ 
tention evidently was to present alien at um as long as by [ 142 J 
Law he could If then it is to be supposed, that the 10 
, gtriuive words are to be confined to the last of seven dtf- 
f fkrent descriptions of persons, and that the testator 111 - 
tended to leave the four descriptions ol persons, which 
immediately preceded this seventh class, wit horn the be¬ 
nefit of such restriction, although they equally*tand in 
need of it, we must do the utmost violence to all esta* 
blisbed rules on this head. That construe lion is to be 
adopted, which will support the general intent. The 
grammatical rule of referring qualifying words to the 
^ast of dte several antecedents, h not even supposed by 
grammarians themselves to apply, when the general m- 
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$$$,' “ tent of a wiiter or Speaker would be defeated by suth a 
Vonfmed application of them. Reason and common sense 
,slrofctf«4o% revolt at the idea 'of overlooking the plain iintent, winch 
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A ^ is*disclosed in the context: namely, that they should he 

applicable to such closes as tequlre them, and jp tftthe 
others’to Consider them as surplusage. If wotds'admit of 
more constructions than one, that, which will support 1 the 
legal intention of the testator is in all rases to oe adopt¬ 
ed, I do not trouble your Lordships with <my observa¬ 
tion upon the objections arising from the magnitude of 
thfe property in question , either as it now stands, or may 
hcreaftei stand, or as to the motives, nWrh may ha\e 
indue need this testator, or his neglect ol those considera¬ 
tions, by which I ot any other individual may or ought 
to have heen moved That would be to suppose, that 
such topics can in any way effect the judicial mind. For 
these imperfect reason* 1 concur with the ie$t of the 
Judges in offering this answer to your Loidships* fust 
question. 

With respect to \ our Lordships' second question, the 
objection to such child being entitled must anse fiom an 
allowance having been made foi the time of gestation at 
the end ot the executory Ousts It seems to be settled, 

[ 143 ] that an estate may be limited in the first instance to a 
child unborn, and, I apprehend, to the first and other 
gone in fee, as purchasers. The mse of Long v Black* I 
all (a) seems to have dec ided, that an infant in ventre mit» 
trie is a life in being. The established length of time, 
during which the vesting may be suspended, is during a 
life*or lives in heittg, the period of gestation, and the in¬ 
fancy oi such posthumous child. If then this time has 
been allowed in some cases at the beginning, and in others 
at the teuninalion, of the suspension, and il such children 
are considered by the construction of the Stat. of JO& It 
rr. 3 (. 10, as firing born to such purposes, what should 
prevent the period of gestation being allowed both at the 
commencement and termination of the suspension, if it 
should be called for? In those cases where it has been 
allowed at the commencement, and particularly in Long 
y Blai hall, (b) it must have been obvious to the Coarc, 
that it might be wanting at the termination: yet that was 
never mS&c an objection. In Gulliver v, IVickett(c) the 
child, who was supposed to be en ventre sa mere % might 
have man ted and died befoic twenty-one, and have left 
his wife eneienU In that case a double allowance would 
have been required: vet that possibility was never tnad< 
an objection, although it was obvious. In Long v. JBhcfi- „ 
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a/4 (d) according to the prtnted voport, the preqis^ point i80J. 
was not goni into. But it is plain, that the attention of wo 
tlic Court most have been drawn to it; for thejearned Tomes*.* 
Sp*kp*( e ) who argued that case m suppott of the ejevise, * 

expressly stated, that every common ca* >f i limitation >VOOD * U ?* 
ov after a devise, for a life in being, with teouiuder m* 
trust to Ms unbofu issue, includes the same contingency { 144 } 
as ws|£ then in question; for the devisee for life may die * 

*leaying his wife ensient, and the only difference 1 % tint 
the period of gestation occurs at the beginning instead of 
the end of the first legal estate. It must, have been palpa¬ 
ble, that it might possibly occur at both ends, kvcrv 
tcason then for allowing the period of gestation in the ( 
one case seems to apply with equal force to the other, 
and leads the mind to this conclusion, that it ought to 
be allowed in both cases, or m neither case. But natiual 
justice in several cases, having consideicd child*en en . 
venire m tneren s Iiv nig at the death ol the father, it should 
seem, that no distinction can prupci]y be made ; hut that 
in the smgulu event of both period* being required they , 
should be allowed, as theie c.m he no tendency to a pci* 

"petuity. 

The Lotd Cn VNCi i i.or.— The h amed Judges having 
given their opinion upon the points of Law, referted to t 
them, no question remains, to which the attention of thr 
House should bt particularly called, except the point, 
arising out of this will, and which could not be referred to 
the Judges; with regard to the accumulation of theorems 
atid profits. When this cause was decided in the C«>urt 
of Chancery, it was decided bv Lotd Atosv/yn, with, the 
assistance of Lord Ahanleij, Mr. Justice Butler^ and Mr. 

Justice jLaivmiee; and it is well known, that the late 
Chief Justice (a) of the Court of King’s Bench could 
hardly oe brought to think any of the questions in this 
ease nt for argument, conceiving it dangerous to give so 
much of serious agitation to them, as has been had ; con¬ 
sidering what had been settled with respect to executory 
devise and accumulation Some of your Lordships have 
had the advantage of hearing the opinion of Lord 7 Tiur- 
fow; which cannot be doubted upon this point; after his 
Lordship has iafti down, in 1'cbinson v. JLtr$kastl<\ (a) 

Vhat is unquestionable law, that it is competent to a tes¬ 
tator to give a life-estate, to be appointed by the survi¬ 
vor of 1000 persons. That estate would be to commence 
at the death of the last of those 1000 pet sons. Upon the 
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Judicial ^ 

testimony of all the judicial opinion £ have detailed can* ' 
tfttikn* curr ent upon this' -great case; great, with refenmc^ not 
to the questions arising out of it, but to that circumstance* 
of which, whatever attention your LonWhips may think 
proper to give it m your legislative capacity, you cannot, 
exercising the function of Judges, take notice; for the' 
question of Law, is the same upon a property of 1004 ox 
a million. If if were possible, speaking judicntlh, to say* 
'you tntertain a wish upon the subject, yotlr Lordshipv 
may all concur in the regret, that siuh a will should bo 
maintained. But that goes no fuither than as a motive to 
see, whethet it contains any thing, resting upon wMch, 
w t may, as Judges, say it is an attempt to make an illegal 
disposition. 

When this was put originally as a case, representing, 
that it ivas nionstious to tic up propel ty for nine Jives, 

- * it seemed to me a proposition, that is incapable o( aigu- 
ment as lawyei s, ior the length ol turn must depend, 
upon the nutnbci, but upon the nature, ol the lives. 
Jfwc aie to aigue upon probability, two lives may be 
selected, avoiding much more piofnhilitv of acruuuila- 
J don and po&tponeuicntof the time of vesting, than nine ' 
or ninety-nine lives. Look at the obituary of this House 
since the year 1796; when this will was made. Suppose, 
the testator had taken the fives ol so many of the Peers 
as.have died sinrr that time: that would havts been be* 
tw«r;n twenty and thirty lives, and yet that number has 
expired in a very short period. It cannot therefore de¬ 
pend upon the magnitude of the property, or the number 
of lives : but the question always is, whether there U a 
rule of Law, fixing a period during which property ,«w^y 
be unalienable. The language of all the cases is, that 
property nuir he so limited as to make it unalienable 
during any number of lives, not exceeding that, to which 
testunon can be applied, to determine, when the survivor 
hem drop*. 

l^blWawiai If the L.iw is so as to postponing alienation, another 
b$ u$pHe<k to question arises out of this wfl, whicitas a pure question 
° f Yr hethcr a tcstatoi can dirbet the rents and 

profits to be accumulated for that period, during which 
* * ne may dnect, that the title shall not vest, and the pro* 

perty shall remain unalienable ; and, that fee can do so, 
is moy cleat Law. A familiar case may be put* If 
this testator had given the residue of his personal es¬ 
tate to SUch person as should be the eldest male des¬ 
cendant of Peter Isaac Thdlusson .at the death ol 
dm survivor of all the fives, mentioned m thh will. 
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wnfeout more, that atopic bequest wouldkiii tB05, 

directed accumutytioo, until it should- be . yth&p VW 
individual would answer the description .of jhat tfrfcW * 

df&£erdant j and the effect of' the ordinary i ule ,o£.Law, * # J 
as -applied \n jjquity^would have supplied every thing*' .ww** 1 ®* 
that h contained in this will* as to accumulation ; for tius 
first question would he, is the executory device of the 
personal -estate to the future individual so de&cutod, 
good? If, it is, wherever a residue of personal estate is 
given, the interest goes with the hulk, and there u no [ t+y V 
more objection to giving that person, that, whiih is onlv 
fojming another capital, than to giving the capital useli. 

Hut the tonstanttour.se of a Court of 'Kquuv is to accu¬ 
mulate interest from time to tune without a diiertion, 
and to hand over the accumulation to that prison, who is 
to take the capital. Take another instance of au. emula¬ 
tion : suppose, the nine persons, named in this will,had 
been lunatics : without anv direction, then, would be an 
accumulation of the mtetest and profits of all these es¬ 
tates. In truth, there is no objection to accumulation 
upon the policy oi the Law, apphmgto peip'TmUes , for 
the rents tmd profits sit not to to linked up, and made 
no use of, foi the individuals, or the public Tto effect 
is only to ime&t them from tune to linn, in land . so that 
the fund is, not unlv in a constant coui sc of act umulaticmi, 
bat also m a constant course of cu< ulation. To that’ 
application wlm possible objection can there be in Law? 

Hut this is not new ; for in the case upon Lady JJtni'* 

MftV will (a) Lord Kenyan, who saw gi< at danger m per* 
itdttmg argument to go too far against settled tules. told 
most clearly, that the testatiix had well given her pro** 
petty to such second son of her infant niece ns should 
first attain the age of twenty-one, and directed accumu¬ 
lation through the whole of that period, following Lord 
Hardwick? and his predecessors: and taking the rule to 
be perfectly clear, that, so long as the property mav to 
tendered unalienable, so longtheic may be ac» umulation , 
that in common f>ense it is only giving the accumulation 
to the person, who is to take the fund itself , if it could 
be foreseen, who that person would be. Therefore* as 
to giving thr property at the expnatum of nine lives and 
the accumulation, Inevci could doubt upon those points. 

The lattu could not he a subject of dispute before the ( J4g ] 
late Act of Pailiament, (a) which has been sometimes, 
though without foundation, attributed to me ; and which 
in some respects I would have < oncctcd, if it had not 
com* upon me gather by smpnse. That A<t| however 
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exprcssl} alters what it takes: to have b$en the former 
Law upon the subject; admitting the right to direct, 
uaumniation ;,and reducing that right in given cases ta 
the period of „twenty-one years. The amount of ar£ufnu~ 
l.Mion,,cven through the provisions of that Act* though 
only to^udure for twenty-one years* might'in many* in* 
stances* by giving* the son a scanty allowance, bo\ enor¬ 
mous./ { do not think it was intended; but the accumu¬ 
lation directed by this will must, under tiiat Ai t, have gone 
on for twenty-one years. In the constiuction uf that Act 
it has been held, that it only makts void so much of the 
disposition os c \tceds twenty-one years, leaving it good 
for that pei iod. (b) Upon the old rule also accumula¬ 
tion foi particular purposes might have gone on io* nine 
lives, ot .more. 


\pMwmtrtion, The only points that appealed to me fairly to bear 
tho argument, are, the critical discussion upon the word u as,” 
as a ,c huive terni, and that with reference to the double 
wl}l» period ot gestnio'u As to the former, if your Lordship* 

thetfrM could, from dislike to such a v^ill, refase that construe- 
grammstieol tion, which v\ ill considet that word as a word ot rciwncc 
rme ^ each pteceding description of persons, gi minding that 

construction upon the manifest intention of the testator* 
upon the whole will, to make the property unalienable, a* 
long as he could, >ou would giatlty that inclination at 
the expense of overturning all the rufes ol construction, 
that have been settled, and applied fot ages to support 
f 149 ] wills. If your Lordships will give any relief by legisla¬ 
tive interference a gainst this will, that is a very bold pro¬ 
position ; but ndt so bold as, that, because you dislike 
the effect of the will, you will give a judgment wrong in 
point of Law. 

As to the other point, upon the words <fc born in due 
41 time afterwards, I observe in the repoit, (a) the Judges 
Lmvrem e and Butter afford each a construction oi these 


words: the one, that they mean children en ventre sa 
7 nere: the othci held them a declaration of the testator’s 


will, that the property shall be unalienable, and the ac¬ 
cumulation go on during the lives of all the persons, 
bom or unborn, whom the Law would authorize him to 
t<fke as the lives lor restraint of alienation, and for the 
purpose of accumulation. In my opinion; either of those 
constructions may be taken to be the intention consist¬ 
ently with the rules *A Law : but consistently with the 
rules of Law vour Loidships cannot reject both ; but must 
give the words suth a construction as will support the 
manifest Intention of the testator. It is jherefore beside 


(h ) Griffith* v. Vtre\ ante, vol. «. 327. I#ngdcn V. t&matt, pan, }w I 
xu p 29&J 

faj p. 119 See (utte, iv. $14,31$. .121. 





ihe point to ask, what dhllS shall take, or# frheft'tk dtild 
htian take; for thetestator is describing, ribt fhd object 
td*take, but the li ves of 'pei 90 ns; in order to define th& 
period, during which'the power of alienation "shall ndt 
exist, and the accumillation shall go on. But, if it is ne¬ 
cessary,^ i have no difficulty in stating, as a lawyer, that 
the raw of Law has heen properly*laid down/that the 
time Of'gestation may be taken both at the beginning and 
the end; and that is what was meant in (>ylltver v. 
tt'rc&ttt ;(b) in which case the devise, was to a child en 
ventre sa nie>e; and to go over, if that child should die 
under the age of twenty-one, lca\ing no issue. In the 
construction of that limitation, Expressly to a child tn 
venirt mi mt"e* suppose that child had at the age of twenty 
married, and died six month* afterwatds, Icai mg lus wife 


1802. 

Wvrf 

V. 

Weuwronu 

< In executory 
device, the 
'time-of gesta¬ 
tion mfcjp 8c, 
taken both nt 
the hcgoinfag 
Aint th« end. 

I twi 


ms it nt: that propet tv, absolutely given to linn, would 
not be devested, merely because the < hild was not horn . 
till three months afierhis diath. In latj teasotiiug thei* • 
loie that is the construction of the words. " ,u‘. 


Ot the case ot font* v. lilat kallja) m which 1 was 
counsel, I tan gi\f a futhhil histoiv. It wa-» my duty to 
submit to Tins Lord (hmialbr the point, that the allows 
ante was claimed at both end-. ot the period. His Lord- 
ship tieatod the point not with nun h icspect: but I pro- 
< ailed with him against his intimation to send it to the 
Court ot Ring’s Bench Upon tJhe teno»t oi the case in 
that Court the point did not appear to nave been discuss¬ 
ed. I therefore pressed The Lord Ghana Hot to send the 
case hack. His answer was as rough as Ins nature, which 
wax very gentle, would peunit; and shows the cle a ^’opi¬ 
nion he had upon the point. He said distinctly, he was 
ashamed of having once «*ent it to a Court of Law; and 
would not send it thne again. I know Lord Kxnywfs 
opinion upon the subject was clear: so were those of Mr, 

Jusftke Bullet and Mr. Justice Luwte/ue; as may he col¬ 
lected from the report of these causes (b) This case 
therefore comes to this, and this only The legal and ^ 
equitable doctrine is clear; aqd then the question is, with 
whatever regret we may < ome to the ch termination, is it 
not our duty to determine according to the rules of Law 
and Equity ? Uppn the question, whether this judgment 
ought to be reversed, I am bound to say, u ought not, [ 151 J 

but that it ought 10 he affirmed. 


Upon the mojtion of The Lord Chant Hlvr the derm 

was affirmed. ’ 

> » 

»5)1 WV» 105. (a) p 150. Amo, v»1 tii. 48'> T l\u N»p 
n ) Sevang vol iv >14, '15 8 ’). 
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<?*li U*m> 4 l t'i» 

u«iv for rht. 
exempt im¬ 
mediately o\\ 
pulling *t* a 
turtle? an* 


ft**- 

*** 

THE Defendant, being in custody lb* contempt, upt* 
u* n th tivo iiu»uffici«nt answers put in a third answers and/m* 
mediately moved, that he might he dwliatged from cuv 
tok* >i * lurjf tody- 

Mr, jRjtthanki m st<f>fw)f oj r/n Wit ton, « HmI Wnlbp v 
Brown* (a) 

Mr Ptggjff, find Mi . AW, fit the PLunt / s t<tfm 
gui«hcd that ease, the < onfc mpt being * ir vt.mt . t rr.* 
answei in the first m^taftct , noi alt* i the M.v t» s *r p.,ri 
waMtitf^arr ^ iat ^ le miswn was msuflit lent, f bi observed tii^ *u <>11 
port upon the * emerge, if a I)< C ndant might go nn, and put m tv, * ui\ 
Nfcr^ttet ol insufficient atinvci*. and srsistid, tint the Pi unnff mnv 
, have an nppoituuitv of i< It u rig the list au w* » , whui 
Was tiO answcl tn die 4 . u< piion-* 

'i la* ]{< g'st,-», being consulted bv The Lo'd Oi4\« ?d* t 
cepted, 1 stated the juectif t to he, that, it tin PI mituf v Ua a« t ,».t-d 
the cost>, which this Plaintiff bad not, and, V » M i.d»\ , 1 u 
£ i$2 } til the tmiitli .uhwu, the D, l» miant i cumIk 1 u* n h** 
charged, and then In line : in->u p u h uelodi , d .o. .ti-o 
’if the iutdu i ansiv* t is insulin »eni, I I nutl/l in t i iK 
the Dtfmdant again with-nil a fnsl: o-*di.# uui t* 
Plaintiff has a< < t ptt d the * n ,ts , in ,vhi« 1* * **m im re in - * 
be a Iteth older. which rtviv l»c obtain* d t«l *»'**i, 


Thd Lord (/ins mlok, — The Pltudii* i.iirt hat* «, s j 
rvppr<Mnit\ of riieinm* the pti >ns f '*a r;,t e,i, 410*1 
is, whuhu l mi st Ik'p il’f l)< < n.I ,1" m • eit \ 
eonrlI^ed the pi.«<tui to l>t 1 » i> um,- ae ' 

thought, iheie sw*> no difhieu e beiwr» n .* hr » «,» 4 d c < - 
rood answei , ioi the nnanmg <d tiie oub r, ihut m' *hali 
stnswo, is, that he shall Misnu fidh 


The T ordCuA an j or.—T he practice is dearly settled 
1>v several authorities, Avon 2 P , Wm$, 4 ^ 1 . ! Karr « 

■* 347, lJitp r nt \ . Ward (a) Chtidv ihabim,\b) Btotnjteld 

C/iti/testr*,(( } and this last cast, Waltopjr. Jirottm.(d) 
According to these cases, and the practice, theDeftmd&rM 


OO 1 c r }]> - > 

( J In tfuit 0.sc* whin tin* 81« ondmot'on, to dibcbarfte the utfltr for 
TJrfmf-nit, refused, tlu* eticntious hftd been alknv 
cd. Src 4*0. C 2C.5 

p, 15a 1 ack u* fbjz v«*, no. . 
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may do this once more. ; and thm then? will lie an end 1805* 
*.*1 if. lit must therefore be discharged k/vsj 

* Em^yr 

_ v 

A/>. fltfi/, J< r {fit" Plaintiff, then obtained an order »n 
n’fn tin- exctjmons. " . 


WATSON v. Tilt 


DUKE OF 
LAND 


VORfllUMBfitt. 


[ J.W )> 
Jun' i > * 8 , 
Jllht 1 


t HE bill ,t jJeUtitk)i» oi premiers mth«‘ County (’ndcra 

*,i Ar fa i/ y which .lie PLuiuiff *vas m iscd m fomnuw^paef 

hi <d cloven tuui’wth pin*.: tin Dertndftm, ih*- Duke of 
—o /(.V,\\us.fhcd bn lift 1 , with amainau 
m-lr n> hail /'of//, cd six yLhirtioib puts, and ihe Do unreal tu* 
KudcV.t wa- ^ 1 'ist d i*i tee of tho i* maiwng thir- 

v*' 1 * i ov a de*M« it was indued, that a Com*by uv<, *<:» JL 

s,u»* I*vi dial pinpo r <- .V Comiiussiou-ti^^oaors 
t -ji'il j.< a>i «i,*U to ioui persons, dun ting them, any th<s*,onv\ 

'* »* >'i twoi.i theiM, t i walk ovti and sui ver the estates ^oiUHOtact 
i>/ ^ o o r » muk' pdititum according to me best <„ lV j t ier 

thur .kd» uxd judgment, and if they think icaecesspry r .imnwhwt 
Usd cv.^ih i *i: < * • s am me witne"ai*s upon oath, to take the *^ uc *l to ,lVe 
dtruAsiiiox’ .v - and to cause iheui'to be returned 

with the CV'i.mm ion* 


to tl«ii L iui.us»t>Jii two separate returns were made ; 
mc b% tiv iao t.omrm iso Met s, chosen by the Plaintiff: 

olbet bj the Commits Inner % chosen by the Ocfcnd- 
iiii#.* Kacn suied, that all «he Commissioners had met, 
and walked ovtr and surveyed the estate, and agited m 
the valuation: but they made vei> differ* nt divisions, 
and there was> no reiurn of the depositions by cither. 

Various exceptions wire taken to both u turns. The 
principal objection made by the Plaintiff* ua*,, that part of 
the n*tate, adjoining a harbom and the sea ; oast, was a!-? 
lotted wholly to F^rttet : also the exclusive property m a 
lime-stone quarry , without any reservation to the Plain¬ 
tiff and the other Defendant of taking stones for the im¬ 
provement of their allotments, paying damages: such a 
right being reserved by the other Commissioner*. The 
irtUin of the Commissioners in favour of the Defendants f 154 } 
♦ •tated a proposal by the otirers to determine between 
the different modes of division by tossing up j which was 
declined* 

A notice of motion was given bv «*ath parts* to quash 
Yor.Xf. 14 
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1805, th*- tciiirn in favour of the other, and several affidavits 
w#*i e made bv the Commissioners and other persons. 

Ah. Piggvtl, Mt . Alexander, arui Mr. Bril, jor the I)c~ 
frut hint* —Under this Commission, directing lout Com* 
nmsioners, any thiee or two of them, to survey the estate, 
the sai v«y must be in writing, not oral; and must contain 
all the particulars, siscet taming the speciFc and distinct 
\ aluc of each pat t. Directions are given for the exami¬ 
nation of witnesses and other purposes, and the Coni- 
missioneis are e:\piesslv directed to icturn the lacts,and 
their proceedings, fairly wnllen upon parchment, &c. 
They have letunied no survey, no valuation, stating no¬ 
thing hut the quantity of the estate, viz. 5/0 act^s, and, 
that they have, allotted certain parts to each, for their re- 
.pectnc shatts. f rhe diileience between these irtutus is, 
that the one, though it does not rctuin the valuation, 
stalls the result of it. The other is liable to objection, 
not only a* not seating the valuation, but also as an ex¬ 
cess of powti. Allotting a valuable lime-stone rock to 
one, a it nt might he* given to tin otheis torowehv of par¬ 
tition: but that is ail the Cflinmi^sionets oi the Slunff 
could do 'i In renicdn s for that aic c.u\ and ascer¬ 
tained , not subject to the onjMtion, arising ftom leaving 
it open to taili oi the paitu-i foi the pm pose of improv¬ 
ing upon his own allotmc nt t he olyu t of the Commis- 
sion is, entiu Iv to takeaway r»ghts ihat lead to such un- 
[ 155 ] ceitainty. f i he punupfo is against the adoption of a par¬ 
tial return , vvheu the t. onumssioncts on each side do the 
best the^ can lor t^ii iesp* cuve friends, and the chance 
is ttrhe taken in this Couu with «he imperfect means it 
has of detcimining m such a case. 

.Ah. Ra hunts. Ah. Rjmilhj, and Aft. Thowson, for the 
Plaintiff'.— It is not known, in what way, or at what time, 
this Court fust assumed this junscliction. It was proba¬ 
bly, as in the case of dowel, first mtioduced bv the cir- 
t umstanre, ihar theie was some outstanding estate; which 
would prevent the legal remedy, and fill lately every 
bill had stub a charge, but since the case of Curtis v. 
Cwtis (a) that has not been considered netcssuiy: being 
nu'rcl) a icumul suggestion, though probably founded 
ongmall) in fact 

it there was a icturn by two of the Commissioner®, 
and no return by the otlieis, that would tie sufficient, la 
Corbet v Davniant,[ *>j du reiurns were quashed ; and a 
new Commission was awarded, to pi event the double re¬ 
turn appearing on the iccoid. r i hat was not the case of 
mutual ^mplaints of two returns: butnne party, a De- ^ 
fondant, complains of both returns. There is no case 
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previous to that. In fiunale \ Ailam a, a late case at the 1H03, 

Kolia* two returns were made „ and upon the application wo 

of the Plaintiff one of those leunns was suppieased; and VUtsox 
the Oihei established, the forma beiiig comudeied, a« 
though nominally a return, 110 return a , 4 nd there- 
fore to be suppressed, as if ncu*r ann«‘Xv*d to th, Com- * Vam!* 1 * 

mission; and then, two ConiimsMturos having a right to 
act, the Court might proceed and examine the mho u> 
turn; and The Mast a of the Rolh^ thinking then was no [ 150 
objection to that, ailed upon it. 11 that cannot he Join, 
it is m the power of two < nmmissiomps 1»\ it* fusing to 
< oncur, to prevent the other two, who have puwu 10 nuke 
.1 return, 1 10m obeying the Commission 11 the refusal 
of two to make a return will not pit \ent the Court's m n 
mg upon a return bv the otlurs, tin tfkit ol a irturn, 
which the Court sees ground to suppress, as yo jctuin* 
can be no more. In mam cist* there mav he in* dilli- 
culty; as, if the Pl.unufl and Dt icudaut were seised in 
severalty of two estates, divided In a trait of land, of 
which they vvur tenants in •ommua, and two ol the 
Commissioners made a propa division ol that. the othe* 
two giving to the Plain till tlu land contiguoua to the De¬ 
fendant', estate, and to the J)i lualuit that contiguous to 
the Plaintiff's: except upon fotm, tlu Corn t could have no 
difficulty m rejecting the on*, ami adopting the other, 

There was gnat difficulty upon that case They even 
made it a close Commission, sweating them to se¬ 
crecy. As m that insane*-, the Court will look into the 
circumstances altiPiling the twb returns, and establish 
one ; quashing the othu. An ocular sui\cv is sufficient 
in the common acceptation, and it wa 3 not neeessai) ,that 
the consequences of the survey should ht put m wilting, 
that every act c shoulJ he particuLnl) desi ribed , and the 
value ol each allotment stated, when it i> stall d, that 
they have allotted them equal in value Tluic is no re* 
semblance between this pi 01 ceding and the repot t of a 
Master, who Is to ascertain the huts, and 1mm his judg¬ 
ment upon them , and the statement ot facts and his judg¬ 
ment are hoth subject to the review of the Couit. The 
Master’* judgment is in tiuth the judgment of the Court 
But a Commission of Paititmn comes m the place of tile 
Writ of Partition at Law, Tnc only distinction is, that 
the Commissioners stand in the place both of the Sheutf 
and the Jury. The Jury arc to have a view: the most 
important part of their duty : and upon their own view 1 37 ] 
they may make their return ; for it is not essentially ne¬ 
cessary that witnesses should be examined. The Com¬ 
mission directs these persons, any three or two of them, 
to go over and survey the premises, and to make parti¬ 
tion according to the best of their skill and judgment, 
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not, accouling to the ascenaincd evid«n<^* 

of surveyors, &c.; and then they ate authorised, if thejr 
think it necessary and expedient, to examine witnesses* 

- . <r '/‘hat is not made imperative upon them ; but they are to 

'^SmwiIiih. 11- J uf1,J » e t ^ le necessity. The Commissioner may be 
.. j« Jin , L 'person* of such skill* tnat it might not be necessary to in* 
tur the expense of employing surveyors. 

The Court must act imperfectly, not having the skill, 
knowledge, and judgment, with which the Commissioners 
are to act, upon the testimony of their own senses, as 
well as upon the facts, deposed to them. This is the 
general understanding. Upon very few Commissions has 
any return been made of the evidence : yet the objection 
was never hefote made. In the last case, Turner \. JUbr~ 
ffnn^(a) no evidence was returned; and no objection was 
made upoij that ground. 

The charge ot excess of power by these Commissioners 
f ; 4M ] consists merely in giving liberty to each party to work 
and use the limestone for the use and improvement of 
the respective buildings, lands, and allotments, in the 
same township, and lor no othet purpose. The land, ir» 
which the lime-stone was situated* being given to one, it 
WAS fair to give that libertv to each of the others, paying 
him a rent lor the use of it. An actual division of such 
propertv was impossible, and as they had previously 
been tenants in common of it, no other course could be 
taken without injustice. This lime-stone is the source of - 
all the value of the premises. An equal division is not 
necessary to a partition; ms in many instances a manor, 
an advow&Qtt, Sec. the subject does not admit of it. 


<;V* 

, * w H 
* {•* 


A#* 28 , The Lord Chancellor.—I thought it had been per* 

feedy settled, that, if a patent writ of Commission of thi$ 

sort had gone to four persons m these term*^f$ftd the four 

Commissioners had divided themselves in this way, in 

contemplation of the Law, and of this Court, there is no 

return whatsoever, not being aware of the case lately 

decided at the Rolls. First, if this was the Common Ar*W 

wilt, there would be no denying, chat, where four persona 

* * 

fa J Ant*> vol vm 143. The end of that case was, that, thf Com mis 
sion having been executed, an exception was taken by the defendant * on 
the mm3, that the Commissioner* b«l allotted to the Plaintiff the whole 
stack of cbimncjs, &.< all the ftre.pUces, the only sUir-case m the house, 
and all the conveniences m the yard 
Upon the lit of Avjutt, 1804, the exception was overruled The Lord 
Chancellor said* he did not know how to make a better partition folr the 
parties, that be granted the Commission with great reluctance, hot was 
hound by authority, and it must be * strong case to induce the Coart to 
interpose»sstUe partiesougtu to agree to bey and sell 
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are mithdrteed to do a things with power fotf three or two* ISO?. 

of them to act, the meaning is, that, if all four art, three 

may make the return ; a«d if three act, two may make the Wum 

return. (1) The Commission, under which the Judge* of t \ _ 

the Court of King's Bench act, lllusti ates t.us If a differ- Z!arui»H^u 

enee of opinion takes pjace among them, ii three are in 1 tam 

Court, and two concur in opinion agbinat the thiid, that 

is sufficient: but if all four are 1 in Comt, and two au ol 

one opinion, and the other two of a different opinion, thru 

Commission does not authorize two out of four to act, * 

therefoie in Law it is the judgment of none of them 

WsOy if this writ patent is to be construed, as alj Common UO 

Law authontics are, there is no pie toner to say, that au 

uuthoi ity could be exeiuted by two out of four peisons, 

the other two executing it m a mannci diieitl) contrary; 

but if foui act, three must concur, and if thice act, tvw 

must couc ur. 

In the case of Curzon \ Lysfei, I w.\s in a situation 
that called upon me to consider it icrj nunli, and 1 am 
confident upon mv own recollection, that two point? aiov 
»n thar case, which cvtrcineh al timed both p.utic >. one, 
that the Commusioneis had divided the piopmy in such 
a way as to throw th'* bmgage* interest very much into 
one hand; and time was a serious apprdn nsion, that* 
this Court could look at that pi open t} only as nmo lanij; 
and could not take into consideration the advantage, un¬ 
derstood to be attached to it. On the othet hand they 
were advised, that, the Coiniimsinncis having divided, 
the Court could do nothing. Those con.sideiationJ in* 
duced the parties to agree. Also m Corbet \. Utivenaut * a ) 

I recollect, the objection came tiom the Court. foi Lord 
Thwhw himself interposed, and said, he could do no¬ 
thing; for the Coujt had not that assistance it ought to 
have from a due execution of the Commission of p:uu- 
turn. 

So it rested till the case at the Kolls, and I cannot 
help thinking, notwithstanding that case, ihuc is great 
weight m the objection, if the fogil construe non of the 
instrument be upon all antecedent authority siu h as I have 
suggested. The objection is also founded sttongly m. 
policy as well as, in Law: and this case shows that. I 
nave no difficulty an saving, if the fat ts, stated in one ot 
these returns, as to the conduct of ail the Commissioners, 
cannot be contradicted, I shoulj fed mjselt called upou *60 j 
to suppress both returns, for all iour Commissioners 
misunderstood then duty. Comnussioncis, when once 
,ihey &fc appointed, though appointed by the diffeieut 

faj 3 Bto. C. C'.2*3 

}(X) See the Maltimn JW/tt** 0 tfmn 141 
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are Commissioners for all the parties. These* 

( oimvissioncrs have totally mistaken the situation, m 
which they stand, their duty, and the confidence, plated 
in them by the Court, if they tall themselves the De¬ 
fendant’s or the Plaintiff’s Commissioners. When once 
they are nominated, they owe an impartial duty to the 
Oimmi sion-Court and all the parties (l) 

<iswttoion* These Commissioners caused a sutvey to he made : 
'“hr (thht is the expression ) hath took a copy, ami so se- 

forthe^artiv»> P aiatP an< ^ a P ait two see, how they can make the best 
hy wh'im they div ision lor the* Plaintiff, and two, tot the Defendant, 
are nominated The) do nm nit it together, as they ougui, and expose 
the mind of each to *dl, and sey, how they can bvide it 
together: hut, making their division scpaiatelv, they 
inter, and each two pi oclw e thco division, and of ne¬ 
tt ssitv the proposed divisions arc perfectly different: 
each abide by their own decision , then a proposal to toss 
up was made: an objection vva* made to that, at length 
they make these sepaiate returns ft is clear, this is not 
a due execution of the authority upon either side. It is 
an ext * utiou of their authoi itv , made und< r a convection, 
that the Commissioners vveie to stmgglc for the interests 
of those, who appointed them. Ail that u* to he expect¬ 
ed, if Commissioners are to chv ide in ibis manner, is, that, 
instead of parties being satisfied, that their duty requires 
them to name men of impartiality as well as of skill, the 
consequence will be, that von never will have any person 
named, who will lit m any other way, than each tor the 
pt rsan who natnea him But if there must be a majority* 
parties would feel it their interest to name persons of 
[ 161 j impartiality , and Commissioners would find, they could 
not baffle the object of this Court If it was entue, the 
wholesomest thing for the general administration of jus¬ 
tice would bp, to put the stint legal construction upon the 
authoritv giv^n by the wiit. and, notwithstanding that 
c a^e, m\ present opinion i>, that this is notdue execu¬ 
tion of *liat authority. 

The suppression of one of these returns would not re¬ 
move* the difficulty', for, ail four acting, and being willing 
to make a return, no two could make a return. There¬ 
fore quashing one will not set up the other. Upon that 
ground thereioio it must go back l should lament it the 
more, if 1 saw any hope*, that I could do any thing but 
send this b,i» k upon tlu nieuts. But there are objections 
to both ceuificaus, of such a nature, that 1 ought not to 
trust myself with the decision, upon such materials as 
can be laid before mi, that either is right. I believe the , 
practice is, as it has been stated, that in general the re- 


1(1) bee 1 PeU5i&*ttt.p 88, per Washington* J } 
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tura is made without the evidence * but then how is it 1 805 * 
possible for the Come to act, where four Commissioners* 
all skilful men, in whom the Court places confidence, Watvun 

make different returns, two on one sale, mid two on t 
the other. , \ he > Dvke 

From the certificates n appeals, they ha\f all agreed as 
to the value of tfif land But in one silt u nniy be of 
very different value from the value cd it in anothu site: 
for instance, the land containing the hine-stoiu G t \tuy 
that to one with the benefit of this icscrv ation to the othci \ 
maybe very proper, o» it iwt\ not If theie is le.sort tu 
it lot numue, in that <ount>\ a is an object of value, not 
irferel) as land, but as i nmunui iul object; and that ton- 
sidt’iation is to b< k attended to alsu. But u may be Ian 
to j»ne the whole to one , pioviib d it is tn»»d« tip to the, 
othets, with dui u;> ltd to that consul* i ation So, as to 
the appointments to fl t*/v/w t ai» \ lo^Ut, with u U»* nee <u { ICO 
then puvutc p.opc rty, tin <« may be no, reason ioi dis 
turbim* the paitition 'Uk puiicipk a» to that is, that, il 
the thing divided is given with due i«gaul to the value 
of that thing among tiu* parties, it »s no objection, that it 
is given so as not to mu case the valur ot othci property, 
not the subjec t oi thr jMiution In many cases a m*t» 
might say, anothu should not have two-thuds of .1 held 
contiguous to Ins nunsiou-hotiM., without p lying ;i price 
on account of its value to him with ickicncc’ to that 
situation 

I have not at pit sent any means beJoie me ot deciding, 
whether this pamtion, whn.li does not, as it could not 
possibly, allot, in the pioportionb, 11, and 13, bear tc/30, 
the different parts of the estate, upon which partition 
ought to be made, ban been made with due regard to site 
and convenience, and the different local advantages the 
property would cairv along with it. It is not possiblt 
for me with the materials betoie me to lorn a satisfac¬ 
tory judgment upon j-uih umsidelations , and therefore l 
cannot help thinking, if the Law allows me to say, this is 
not a due icturn, I ought not to stiuggle to execute a 
duty I cannot execute* 

My present opinion thtrefoie is, that, notwithstanding 
the case at the I^olls, two Commissions s nuking one 
return, and two others making one duertly contrary to 
that, theie is nu validity m either. 


The Lord CttANCKiioR.—I remain ot the same op*- ?.</y 3,. 
inon; that, when* two Commissioners ndurn one, and two 
the contrary, way* no tiling can be done upon either icturn. 
f have great anxiety to gratify the indu>aa<it to ghe 
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some direction to the Commissioners, in «what manner 
they aie to execute their * duty 2 but in all the uncertainty* 
that pievaiis upon this subject, I do not find the means 
of informing myself what direction to give* It must be 
either by sending it to the Master to state the practice? 
which will be expensive ; or by employing some,person 
to look in the Register’s office, with a view to see, what 
the Court has done with such cases of Commissions. 
Without such information f cannot say, what is die pro* 
cise, accurate, and official, mode of directing them to exe* 
cute their duty. 


* 


JL\ Cookt\ (amicus < uritr,) said, in a case in the Court ol 
Lxihtgucr the Couit itself named Commissioners to set 
out land in lieu of tithts There had been two Com¬ 
missions , and the Commissioners named by the parties 
could not agice 

the Lord Chancjj.1 lor —I understand, the Court of 
Boc^htguer ha\e been of tin same opinion, that wheie 
two Commissioners return one waj, and two another, 
ifothing tan be done. 


Another Commission issued, directed to five Commit* 
sionef* # 


J.v finite SUTTON 

AN * ejection was taken upon a petition in Bankruptcy, 
eottss though that the dcht upon which the Commission was taken out, 
it bus notbeen was a bill of costs due to the petitioning creditor, *as an 
JffJWKl anddc- Attorney ; which had not be^n signed and delivered by 
him under the Act of Parliament, (a) 0 
3, *33**. 22 J®’. JttichaiJ#, and Mi . (hum, in support of thi Petition , 

Uf$wdt legal admitting, that a Commission cannot be taken out upon 
an equitable debt, contended, that this was not an equtta* 
m ble, hut a legal, debt, though an action could not be 
fonkraptcy maintained upon it, until the directions of the Statute 
Ksyisat*/ had been complied with. v 

C * J Mr Komillu, and Mr. Cooke, contra, insisted, that thf 
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debt of the petitioning o editor must be, not only a legal 180$. 
debt in its nature, but a debt upon \\bi< h an action might >v*w 
be brought; and an Attorney might thus came the ruin M f#n, 
st trader, bv taking out a Commission upon a bill, which Sercos. 
afterwards may be cut down by taxation. 


The Laid Chanci lcor.-4-Mv opiifion is, that an Auot* A Conuhis- 
ney may take out a Commission of lJankiuptcv without ^ u 'k* 
delivering hu> bill. It is true, a Commission cannot be s^i^Kcnoit^ 
taken outupon an equitable debt: but the question is not, \ U ym A r\ equt- 
whether the debt to Mipjuura Commission is one, upon t^Wcbt. 
whit h an action < annul be l>i ought, by virtue of any 
imposition of the Legtdatme, but upon the nalmc of the 
debt, being an equitahh , and not a legal, debt 1 lieu* is 
no doubt, an Attorney’s bill is u legal <Ubt, and he has 
all the lemcdns, that au not taken away by Act of 
Parliament, but the Law has ii'stiauud him ftom bung¬ 
ing any action, until lus lull has bet ti d* Ji\ tied a month ; ' ' 

but leaves him, whcic he was pievunidy to that Act, as 
to Commissions ol Hankmpuy. 11 k ie mav he haid- 
ship in pet nulling him to take out u Commission upon 
a demand, which may he retimed by taxation in many f 16$ j 
eases there is gieat iumKlup upon him Hut it is enough ^ 

to say, the language o i the Act has not restiained this 
remedy , which is ihoeioic opt u to bun. and my opi¬ 
nion thettfoic I-, that it is not nccissaiy to deliver his 

bit!. 


PALMER 9. NEAVK. 

BY the marriage settlement of John Payne and Miry Settlement 
Muaoux, dated the 29rh of Man, 1in tonsxdc ration Jowaure 
of the man iage and of the sum of VO( X)/ the poition paid onSiemw^^ 
to Mi . Payne, his father Sir Gillns Paynt gi anted to Mtss nagt* of life 
Munoux, after the decease of hti intended husband, an Bond of 
Annuity of 400/. chaigtd upon estates in the West Indies j jjukaimity,, ef 
to be paid in full fpr her jointure, and in lien of dower, b^the^n to 
By a,bond, of the same date, Mr. Paijni Ik came bound the father, 
to blft father in the penal sum ot 3000/.: with condition,'wd. 
renting the intended man iage, and, that John Payne, 
not having it in his powci to settle a jointuie upon his 
intended wife, Sir Cilia v Payne at his instance and tc- 
, quest, upon the .scat}' for the inaruage, agieod to grant 
and secure to Marti Manoux timing her life, in case she 
should survive her intended husband, a ycai ly t ent-charge 
of 400/. out of Sir Gi/lin Payne's estates in th* IFnt in v 
Voi„ XL 15 
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#//.*♦ and touting the execution of the settlement accord¬ 
ingly . and that in ordei to induce Sir Gilliea Payne to 
grant the ronl-f hdigt, John Puffin proposed and ageced 
to cntoi into a bond, for Jtho purpose of indtumiilying Sir 
Otlhes Pur/nr, lus hens, and assigns, and his said estates* 
against the payment of the s:ucl mit-ebatge, &u; and 
declaring, that if John Pdijne «houl«l pay the Annuity, and 
keep Sir Gtl/ict Po i nu\ his lu-irs, &e »udemniiied, or if 
Mary Alanoux should dir in the life of her husband, the 
obligation should hr void. 

John Paijm\ «v<u i wards S»r "John Ptti/nt , died m 1803 , 
leaving his wile sui\iwng 'The hill - as filed 1>\ his exe¬ 
cutor > against the eveuUm* o> Ins Irithei , charging, that 
the bond was u Iraud upon the settlement, an 1 the par¬ 
ties, that it was pmately settled and agiced upon be¬ 
tween the husband and his lather, and that neither the 
wiivnorlui iaihrt wui informed, that auv such bond 
Was to In ent< red into, ni, that the estate of Sir Gillies 
Payne was m any manner to be indemnified against the 
payment ot the Annuity , and that Sn Gith* s Payne madi 
use of his lntlmme as falhei, t(» indiue bo s«m tc> give 
the* bond 1 hi lull pi u cd ac i oi chiigly , that t*K * ami may 
be de» hired a fiaud upon die miring* enknnnt; and 
may In d<'hired \oid, .tin* b« eltlivned up 

Idle i)ef< ndaut", in m-w* i to the i barges of the bill, 
stated, that they did iv i hm»'V wliethet the* bond was 
entered into with <h« knowled s * ot the parties to the 
settlement, or psivarcl) No evidence was pioduced ott 
tithe* side 

Mr PomiUn^ for tin Plaintiff v, contended, that the 
bond of the same date* as the <u tides, and the object to 
undo what \va-» done* In the st ttleincnt, yvas a fiaud upon 
the settlement, according to I'wfjn v fienson, (a) Pevile 
y Wilkinson , { b) and man) pi ior i ases. 

Mr. PtggM^ and Mi. It me field, jo* the Deft ndant$ t 
insisted, that the i ire uin^tanci s of this rase did not show 
any liauci upon tin maimgc contra* t, as in dll the cases 
refert» d to, in which liy a distinct itansaction pait of the 
money was to he lrtm ucd * this was only a natuial family 
transaction, perfectly lief irom fiaud 

Ah. PomilUfj m Ah/d% wa stopped by the Court. 


The A/asn / of the Polls .—There is no distinction in 
principle between llus and the other cases. This is as 
much a baud upon the iaith of the marriage contract. In 


( h ) 1 P 11 nit 4*10 * 

{ l> ' i Bin t . ( >4 3 Scott *, St nil, filed ante, vol ill 458 Tin 

pntMipk, that a profit \auaUon of the term*) ot & contract bj smut 
ot the parties, pie judicial to other**, is vou!, piewufe in a variety ofc ise 
bee KaxUibi wb v Seutt, a? zfe, vvh u*. 45b. 
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what docs iho ftaud consist*? In affecting to putthcpartv 18 <m 
contracting fur jnairiagc, in one situation b\ the article^, 
putting that pait\ in another, and a \v ui st* si i nation, In u pri» tknn» 

vate agreement. The parent in this case pj oh ^cs lumsdJt * v 
tosotth thejointme. The *on thcrvd.ne *v >uhng to that ^ MVt ‘ 
was to have no part of the but then thrown upon lus pto- 
peitv s but bj the private agieum ntthe hiuthcn is thrown 
■ altogether hack upon the son* It is of no cousupiuni* 
that the lady is equally, or moie, sixuro , for the t ontiat r 
proceeds upon this, that hi has found the means oi piu- 
viding for her without i« soiling to Ins own tot tutu. 

'Whereas the effect oi the puvatc ngiiAiiient is to tin cm 
the buithen tntuely upon his fortune, b\ wimh he is to 
that extent pi evented from ptovnitug hu hi* faniih,as 
lie otheiwisc might This is |um ns much a baud upon 
the maniage contract, as ii, um n mg a tuitum , In 11- 
turns pan of it Ihs capacity t nun ulmg b»i In > himd\ 
is equalh dimmislu.il in both casts ‘l hue u tlu uio?t* 

„ no di 1 'tmetion upon which this » iui t.m*b( t»km o. i «d 
die t/foct of the pi uu ipU. 


KNO'Vl.KS i. HAlbiHTON. f 168 j 

Raua. 

THE object ol tin bill was to establish a partnership ,f uiy7 
between tin Plaintiff and the l)i icudant 111 ilie business i!i c 
of brokers and uniluwntus. prajmg an at cuum, /md m undmvnt* 
pajment of a moiei) of tlu piohts. llu Plaintiff wentm b *. tilegdby 
into et idence to pro\a th»* partuu ship , w hi' h was deme *.1 T *J' Stmtc $ , 
by the unswu , the i)« f inlant stating, that the Plaintiff, c ^]ngt 
was merely employed as a clerk > though the Defendant b< the Mihftrt 
allowed him halt the juolits ol the undo writing business: of accountm 
and that the insurance biumtss was tonduiud in the ^l w, > (D 
sole name of the Defendant, and insisting that tlu part* 
nership, as undciwriteis, could not hgalb subust, and, 
in case a loss should b* mem red m that business, the 
Defendant could notth.ugc tin Plamtill with, oi compel 
payment of, a mou;t\ ol the loss* admitting, that it was 
understood between them, that die Plaintiff should be an¬ 
swerable for a moiety of the losses, ll any, upon that ac¬ 
count. 

Mr, Rithanh , and jilt. Pmh y frn the Plaintiffs cited 
the case of Watts Ihooks ; (a) insisting, that the objet t 
* 

(Kt) *ln(t y vol in 61 1 


{(I) See the note to Halts \* Hruoks^ anU,\u) ui p Ol'} 
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of the Statute (b) was only to avoid the contract as 
against the assured; and, that the Statute was satisfied 
In the appearance of onlv one name j against whom alone 
the at tion could be brought. 

Mr. Romiihf , and Mi . //<ir/, /<yr the Defendant , denied 
the law of that rase, upon the authority of Sullivan v. 
Gmiwer, (cj and /!///.'/ir// v Ceckbm n , (V; insisting, there 
can be no distinction upon the Statute (<) between Law 
and Equity. 


I 169 ] The Master of the R*lls expressed his approbation of 
the late casts, observing, that he had always found it 
difficult to irconcile the distinction in Wait* v. Brooks (a) 
to his mind As to the cm uni stance, that the name of 
the Defendant alone appeared, if the other insurers could 
compel a contribution, the assured had the security of 
their capital, and any other construction would do away 
the effect of the Statute m favour of the companies. 

The decn c di mussed so much of the bill as sought an 
\ account of the profits of the underwriting business, and 
" directed an account of the other business upon the foot¬ 
ing of the partnership, (b) 


(bJ SUt 6 <;,n 1 c IS s 1? (< , Parked imtt. 8 

(dj 2 // Hunk ;,o Ptuh\ tnsm H 
fcj Stat. (> Get, It IK s 1J 

C a J V jlnte y vol in 01J fh J Hi letetoun 


* JW, U. ANONYMOUS 

After a ile- MR. LEACH\ for the Plaintiff, after a electee, direct- 
' n S * n V“ rws » moved upon terms, that the bill should be 
ijuiries, such dismissed with costs. 

m order w Mi . Cooke , for the Defendant , had no objection, if such 
S^rtb ^d! an orf ^ r cou ^ he made aftei a decree, except by decree 
'mdxwsmay ou further directions. 
ty&Wftent be 

mdeoti mo* J he Lord Chakcfllor.— If the decree merely directs 

18 * n< i ulrl es, to enable the Court to determine for the first 
dbm&Sd&ebiD time what is to he done, the parties may consent now to 
wifi* costs* have such au order as could be made upon further direc- 
1 tions. Therefore, upon the consent, let the bill be dis¬ 

missed with costs. 
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ANONYMOUS, ijTl 

A MOTION was made, that the Sl»< of the County °*ler ll p ot * 
of may be ouUml to pay to the psrtv nvmey, under ***** 
an attachment fot*not paying tost*, with the costs of the t^tnomym^ 
application. Notice of the mot on was served pertonally <b ran attach* 
on the Sheiiff, and also on the Clerk m Comt: but they meht I’ 1 ** n(Vt 
did not appear. W"»« cosw - 

Jfr. Bell* in mppuit oj the Motion , tited Jiom the 
Register's book (a) a case, in which the Shuifl, having 
permitted a man, taken up >u an attarhment, h# go ur 
large, was, upon motion, unit ud to pay the nuuuy into 
Court. 

The Lonl (IhanCm i or <>!>•» iced, that it was a stu.nj 
measure; but upon thi authont) piodiutri, and, a> tin * 
did not appear, made the outer * 

(v i jr,t h rai n, U'> n 17:1 i\ vt 


LUFKIN * NUNN, (t) Mj W u 

BY indentures, dated the 28th ol Teh nan /, 1705, 7.7?-* Demise by a 
izabeth lioti hbn s tenant for life ot a i opyhold lari« v heid ^ 

of the Manor of (a cat Hr outlet* m the County ol JbUst e, aTth^ud^f 
demised the farm to John I ujiin , his e>cet utot % * 8 v c., to thut term, 
hold fiorn Muhaelmati' 1794, 44 lor and during the full 1r0i)1 t0 
44 end and term of one whole )car fmm theme ne\t tn- 
u suing and fully to be complete and ended, and at the ieir*more,in 
u end of the said term of one year fiom v e tr to ) t ai lor ail I J jeare, it 
41 and during the term of J 3 yi ars more in all 14 \ eai s il die L>rd wtfl 
u the Lord ox Lords Ladv or Ladies of the *.iid manoi or amlWaltbere 
44 manors ol whom the said demised premises aie hokkn *h*1)irofo*- 
44 will give license or conscut and >o as the same oi any &>turc vdtlt 
44 part thereof shall not betomc loiluted or liable to be ^ 

44 forfeited yielding and paying theicfore yearly or every m 

44 year during the said term unto the said Elizabeth Huh ft* i j -e ■ 
44 km and hei assigns for so long a time as she the said is a < omUitaT 
fc4 Lltzabrth llotchkin shall live and from and immediately cedent; 

44 after her decease unto such person or persons to whom the*? 

is tio lease at Liw farther Chan fionaycai to vear .»n<l ♦h''n* is m<j l <pi*t> upon tbfc dr* 

» mutlancv, that the Lord purrli iscd bis teiwn*N mic re ,t, *\ith t ot tile demise, and 
An espiess exception of all subsisting lcasvs, or dgrt< imms k>j k ists 

HI) Sec }en<L l J Pinch. 528, . Z Jm> &/. ’} 
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' u the m xt immediate icmainder or reversion of the sum*; 
u P»en**scs shall for the tinn being belong the yeailv rent 
4fc oi sum of 42/.:” payable half-yearly, at LaJ^dau and 
Aftcharinunt. 

< The lease contained a proviso for re-entry for non-pay¬ 
ment of rent; or if the tenant should assign, Ike.without 
lucuse, or comma .waste, &c ; and a < ovenant by* LuJ - 
kin u during the said min' foi payment of rent, and re¬ 
pairs and the usual cmenams l«ir <;( cupation m a farm 
lease , among othei pai tn ulars 44 in the hist year of this 
44 demise ’ to h a. c un or twelve acres ot fallow, and to 
pet nii t the sin reeding tenant to enter and sow the fallows 
in yult/y &*.. and to permit Elizabeth Houhkin^ or lur 
assigns, i V <i. to entei and sow u in the last \car of tin** 
^ demise , 11 and Ebzaheth Ilotihkui covenanted for cei~ 
tarn icpairs, to allow for the fallows out of the lan half* 
ytan% lent, anil th us* oi ihain and piece ol ground 
44 till l next all r the xpuation of this demise 
and that he the said 'fjhh lufktn, hu exei utui pav¬ 
ing tin rent and perfuming tin covenants, 44 shall and 
44 may peaceable and (juicily have, hold, occupy, possess, 
4v and enjoy, all and singular the above-mentiont d to be 
44 dcmiwtd pn m»ses w ith the. appurtenances for and during 
44 the term dime said without the lei, suit, trouble, denial, 
44 or distuih.nu i ot th* 1 -and lJrzabtth 1lott hkin or her 
44 assigns m of the prison oi pc i sons to whom the next 
44 immediate; lemamdet or reversion of the same premises 
44 shall for the time being be lung, or ot anv othei person 
44 ot prisons by hci oi tin lr means, consent, or procure- 
44 ment.” 

Ijtfkm also covenanted, in case Elizabeth Hctchkin or 
Colonel Bucket a/ge, then the next immediate person in 
remainder oi rev vision, should be desirous to possess all 
or anv part of the premises demised lor her or his own 
ac tual occupation, or for the purpose of building, upon 
twelve months’ notice to siirnnder all or any such patt $ 
it'tcmng a compensation according to Arbitration. 

No > (rnse was obtained from the Lord of the* Manor* 
The lessee entered immediately after execution of the 
Itasv, and continued in possession until his death in 
August) 1801 , and aftei hi* death hip executors took 
poss* isioii. On the 18th ol Septcmbet , lkOl, John Han*- 
ash, thin, and at the execution of the lease, Lord of the 
Manor ol (heat Brcw/ey, contracted with Mr#. Hotchkm 
and Colonel Bucket for the purchase of this copyhold 
farm with othei premises, and accordingly in February , 
J802, the premises, comprised in the faim, were sarren- 
'dered to Thomas Nunn , as a trustee for Hanson. At the 
time of the purchase a written contract was made, con¬ 
taining an exception of all subsisting leases, (if afty ihei*' 



t?Afci,s Ch\m;k«v. 1 fj'3 

v,eie 0 and before payment of the purchase-money and 1«0X 

the surrender of the premises mi nbstuict of the title 

Was delivered to Jictmon\s agent; m winch the terms'of I-umv 

the leisc to Lufkin weic conectly stated , and in a deed 

from 'Mrs. Uoichfan and Colonel Jhu 1 id^< to A r umh Ntss ' 

dated the 17th of Mmch % 1802, there is <t cc ‘vieiut agaiMr [ 173 } 

encumbrances, \vtth an exception oi-rents atul services to 

ihe lord : “ and also of the sn< ral and respec nve subsist- 

44 ing lease orieuscs nr^agrccmenis fut leasts under win* S 

“the present tenants now hold the same pi onuses n\ aii% 

“ of them/’ 

On the l°th of Man h s 1802 , llu ^ 0 u seised \itnn wi*b 
a notice in wilting, that he, flnn, w/, would no* grant 
ant license, 01 consent, 1001 ioi him, 01 aiu olhet person 
holding within the manor In cop\ ol Coutt-iolAt*> (U mi*«* 

«l let ro any person .is under-Lt nunt An am te* n> c*i »< *1 s ; 
and would not give license o, con ant to tie dm of 

any muLt-U naim longer than at vwlA 01 lium \oii o> 
yeiirord\. On tb- s tine tl.tv Xuut. sm»dt!u txinjtms 
of Lufkin with a notx e m quit , and «ihi r wards hi ought 
an ijerimtut , upon which the hill n i f»Ud a^unst \tuui 
aiui Hanson , piaving, fhai the Pluuufl ma\ Ik decreed 
to hold an<l ciqov foi the uuruudei of tin* tn m , and an 
injunction agunU pu ceediiur tn the ijumuut No 
motion being mad An an li-poe imn, tht cjiUment 
proceeded - and a vei'le’f w e, iouuJ f*»i the Plaintiff, 
subject to the opinion oi tin Conn upon a case, upon 
the argumem nt winch msi in tin Contt of Rung's Bench 
judgment was given lui ihe U» 01 oi the Plaintiff. (o) 

A motion w,n then made A*i an injunction , and Oo the 
28th of Xom mbn , 180.4, a ruse w is ouh led for rhe opi¬ 
nion of the Coutt of Common Pleas upon the following 
questions s 

1st, Whether am ejectment will he foi the above mes- 
fiuage*or tentnu nts, and faim, be foie the expiration ot 
fourteen scars from the c,omm« menu i,t ol the lease : 

2dly, Whether, ii an cp-Unioni will lie within that 174 ] 
time, and the tenant in possession sh mid lie 'Misted tluie* 
hy anv action can be uiuinuuied on die 1 ownant for quiet 
enjoyment. 

Ine Couit oi Common Picas turned the following 
certificate: 

“Hating heaid Counsel upon tins case, we aie of 
w opinion, 1st, that an ejectment will he for the above 
,c mentioned messuage or tenement, and fum, beiore the 
“ expiration of fourteen years from the commencement 

of the lease; 
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, u Xdlv, That if the tenant in possession should he evicted 
* by s»Ifb ejectment, no action can be maintained on the 
44 covenant for quiet enjoyment. 

J MastsF iiiLD- 

- 4 J. Hbsth. 

G. Kook®. 

* A! CuA-MBRL . >5 (a* 


J lhe cause came on upon the Equity reserved. 

Aft*. I\*omifhj, jur the Plaintiff '—The Court of Common 
Pleas having decided veiy clearly against the Plaintiff, 
the only question is, whctnci he has tun Equity. Such 
covenants as these arc never contained m a lease fm a 
: year. Jt must be admitted, this is not a lease .<t Law: 

noi a forfeiture ol tht estate. But the question is, whr 
diet m Equity the pci son, who executed this instrument, 
3 put porting to be a lease, tan be permitted to say, it it 
\oid; and, that^thc Plaintiff* should not have the benefit 
of the covenant, enteted into for quiet enjoyment for 
f ;; fourteen vtars It nas the duty of the lessor to obtain 
the license; who thercioie cannot m Equity raise the 
objection for want of it. Clearly this license tould be 
obtained by the lessor only , for it is not a license to take* 
a lease, hut a license by the ion I to his tenant to demise; 
and theie is no privitv between him and any othci per¬ 
son- It appeals, the license cau he obtained ; for by the 
act of the lessor, selling to the loid, the two characters of 
the person, who is to grant the license, and the person, 
to whom it is to be granted, are united Suppose the fact 
reversed; that, instead of the purchase by the loid from 
the tenant, the tenant had purchased the manor. She 
could not ha\e withheld the license she had contracted 
to procure. Suppose the tenant of an ecclesiastical lease, 
ordmariU renewed, though undci no obligation, grants 
an undci-lease: with a covenant to obtain a renewal, if 
lie can, and tn that event to renew to the under-tenant; 
and aftei wards undet the Act f.u redemption of the land- 
tax *!u ouginal tenant puichases the estate: he could 
not insist upon the light the Bishop, o? other ecclesiasti¬ 
cal person, would have to refuse to renew act outing to 
his contract with the under-*..nant 'l,he reason is, that 
by his purchase lie has alien d the nature of hi» contract 
with the under-tenant, the cfleet of which is a tacit un¬ 
dertaking not to givi an inteiest to tht person, to whom 
the application for the lease is to be made, to refuse it. 
So in this /.asi, the lord pm chasing the copyhold tene¬ 
ment, or the tenant purchasing the manor, the nature 
of the contract is quite altered. The lord, if he had not 
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an interest, inducing him* to giant the licence, at least 
had no interest to withhold it, and it was contraty to 
Eqmtv, that his lessee, having < ntered miu this conttacf, 
should give * him an interest to udusc it. Suppose a de¬ 
vise to //., provided he mairies with tfv consent of B,, 
and, if he should not so marry in a ccit.im time, to (*. If 
R a ineic trustee? to exeiuse that d» »cretion for no pecu¬ 
niar) motive, or motive of interest \vlnttsoc\ei t<* himself, 
should purchase the continent intciest ol G. ihisComt 
would hold, that hv what he had done he had made u 
impossible to withhold his consent, having put himst It 
in a situation, in which he had an mtcu *>r to withhold it 
So, the Lord, haung oiigmalh no inteicst to withhold 
his license, has by tlu^ pun hast acquired a pecuniary 
interest in withholding it. which he cannot do The* 
ground, stated by the* land Glut! Justice of the Common 
Pleas again>t tilt Plaintiff, is, this is a lease, 01 u i* 
nothing But til* rt are mail) cases, in which Equit' will 
gi\e tiltct to an instrument, di fcctive at*L,iw , amt upon 
the sam.i pnnciplc this in Equity vvdl be considered as a 
hast : tlu* intention being, that the Iciscc should enjoy 
for loin tern veils, and under tin ciuumstanir =■ ik> ad¬ 
vantage c m be uki n of tlu Loid’s withholding his license, 
M *. IMhst^ Mi 0) twil Mt, Rouniquct, for the 

Deft fulfil —Under the. emumstames of this case, lhc*e 
is no Equity. The tenant contracting with this Plaintiff, 
WAS the prison to obtain the license, and even that li¬ 
cense, after the expiration of ihe year, could not make it 
good. Mr .v. fiotekkuiy omitting to obtain the license within 
the time, could not insist, that the person,’with whom* she 
contracted, was bound. It is inaccurate to say, the lease 
was void: it is determined It was a good lease for one 
year; with a dunce, that it might be enlarged to a lease 
for fourteen years. 1 hr Lord was not bound to grant Ins 
license: nor was it for his interest to he bound up at that 
rent and fine* foi fourteen years If the case had Ih-c n k*- 
versed, and the copyhold tenant had pun based die manoi, 
that would not have made a difference, the lease would 
have been gone , and the Plaintiff would h ive been tenant 
at will metely. The case put of a C hutch lease, supposes 
an actual contract t to renew, if the original lease should 
be renewed. The u term afoiesaid,” in the covenant for 

J [uict enjoyment, means the term of one year, with the 
urther conditional term: which is gone, the license not 
being granted. If the effect of this covenant is to keep 
the tenant in possession, against the will of the Lord, the 
tenant will obtain that which could not be done diiectly» 

‘ and the attempt to do which would pioduce a foriutuie. 
The grant of the license is a condition precedent. If 
the conditional interest did not vest at the end of one 
Voi* XL 16 
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ycat, at what period is it to take place ? Can it be set up 
at any time during the penod of thirteen years ? The put-* 
i has* by the Lend was long after the expiration of the 
vt-ai * 

&h* Romilhj, in Reply .—The construction, that this 
was to be a lease for one year in all events, or for four¬ 
teen years in all evr nt% cannot be maintained It is a 
lease for one ycai : with a covenant to make a similar 
lease every >ear, until the Lend shall grant bis consent 
for the icsi ol the p« nod oJ iomtecn wars The event 
therefore was not, as is supposed, to he deiei mined at 
the t nd oJ tin lust vcai * and Irom tin covenants it is 
clear, that could not be the intention: for ; nstance, the 
< o' ciiaut, that upon Tvvt lv < mouths’ notice the h s, e shall 
gnu up part of the pmvnses tor the pm pose of budding : 
an absolute, not a conditional, covenant The same rtni 
«ould not he loseivcd upon a lease lot tom teen }c:u& and 
upon a prt canons nniue, imwidin'i hu two auh diflei- 
ent eve 111s. 'i lit lonstuution oi the Couitoi Common 
Picas is difficult rime 1- no tionV ot tlu. muntum thif 
the tenant should hold !o» lomluii y\u-» r | he print ipU 
of the ease upon the Chun h It that ihe ongiual h*ssii 
had ' ittually umh itaken not to gne his h ssoran mtnrst 
to refuse his consent, whuli intii*st he. had not belote, 
applies pi c< ist ly: die Cold bv this puttha<%u a<qunmg 
such an intciest which iu had nm he*lore bo, m the case 
of marnagc with rons. nt. II the Lead said, he would 
give his consent, if <V« s. Ibthhkui would applv : would 
not tliis Couit compel hu to make the application? 

v 

7 he Lout Chancfiiok —l think thete is not Equity 
enough to sustain this bill. 


(a) The Tord Ciiaagi 1 1 ok (O said, he had seen the rc- 
poi t of the < asc in thfe Court of Common Pleas; fioui 
which it appealed, that the topics, lor which the case was 
sent to that Court, were not touched upon: but his Lord- 
ship added, that he had convulsed with the Judges, and 
then opinion was the s ime us if those topics had been 
gone into, that it was an absolute contract between land¬ 
lord and tenant, that, being a lease, it cannot be looked, 
upon otherwise tbau as a lease, and under that the te¬ 
nant having no right, the consequence is, the bill must 
be dismissed. 

The bill was dismissed* v 

fa) Cr reltitiwe 

jji) Alter takmga day to constrict the utse. Svgikn* f end, !J JPurth, $3tf. (%Am. £d 
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ll'ILL1AMIIJXCOX by his will ga* and tkvised to 1,1 

ms wife, and to Hi my & txton^ all bisnunoih, messuages, pJvoii® 
hinds, K\„ as well fnchold a* copyhold, m the < umiticbmortgage*, 

' >A MtdtHem and Ihaiin^hum «r elsewhere in Lugfa ,*/; aivltoi-u.se 
upon trust as soon as ronvt menily might be ahei In> dr- A, J lrt * KrB,,,, » 
tiasv to sill avid dispose ol so mu eh and such part only «\t”i*ri>c to*" 
of lus said manor, &c. < \npt the < opjhold premises at jj, u'^lncr® 

S luu^hi m his own occupation, as wool l be sviflioient toi l'>* personal 
the puzposes altcr-m<uti«»n< d and l<» ap,d\ tin* mon e in !’ ,,<l * dwiigh 
itumur following. that is to *a\, thM ihty shall and oo rf- t , j >nmeu f r 
thefeout in the fust pLue pa\ otl and di .ih.mp the su.n of l ^cst? w»d 
,!fiO('/» due on mot l;*a.*i oi Ins ii» i hold ^ ut it V, ** £ WU *», C V 

«tml inti re 1 -!, and in the tu v* pl.u e mise *V s*rii ul ?0<Vw ; u^p*L n ^t* 
which he give and bequeathed to hi # tan daugbteis ofiho*£hv» 

1 Jai if and Liu " n th thau , \, i q»ia!l\ , to hi p mi at the u ies- vuoiivsihfcjt 
peitive ag.s ol twe nt‘ T -'»m oi ’tum.ige with du i * tions, 
that as soon as i!r ,.ml * .tin id shall Iw raided, itbnrBticMi^i) 4 

.shall be invested in slots, ind du divuL nds applied foi 
maintenance , rid hu air\ t voi ,!»ip t and up' u further 
trust, that his win should, aUer-«.,»ih , dt <u silos attd 
application of tin pun ha c nu#my t n the pat poses afore* 
said, take the tents and pioht-, «d tin. itodiu ol lus said 
estates, a a should he h it u.iiuld, lot hu separate use* 
andaftei her dm a si he ch used all the lesidue of his soul 
estates, as should he h ft unsold, a » aforesaid, to lfts two 
daughters, ami then rcsputixc heirs and assigns, As to* 
nants in common, with t direction, that his wife and 
children shall, during then icspective h\*s, live in the 
copyhold estate at 8faugh, and that they cn any of their 
descendants shall not sell that estate, out oi inspect to 
his own mcmoi) and his fathers, and that it shall ton* [ t$Q ] 
limit in the possession of son»« of the hi am lies of his fa* 
mily, as long as any shall cxi,t, and fiom and aftet the 
decease of ins wife, he gave and bequeathed to IVillmm 
Dean^ in rase he should be then h» «n*„ tbe \e.atlv sum of 
‘JO/, payable quaifcrlv, for his life, and to he charged and 
t barge able on s;e*h of his said fre<diold and ropj hold es¬ 
tates as he had given and devised to his daughters after 
the decease of his wife, which Annuity hi revoked by a 
codicil: giving Dean m lieu oi it the sum of -too/ to be 
paid withm six months in m the time lie should quit ihe 
service of his wife • and he gave and bequeathed, to all 
bis other servants should be living with him at his 


{(1) ^fC4 florals. Oh* Ktp. J?3, uni the noli t»i XifhtUy v KUhtUn, ante, vol u p. 
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decease, the sum of 5/. each, to buy mourning. He then 
provided thus: 

u And as to, fur, and concerning all the rest ami resi- 
“ due of my goods, chattels, ready money, debts, and sc* 
“<unties for money, household goods, stocks, and all 
“ othei my personal estate whatsoever, and wheresoevei, 
u and of what natim% kind, oi quality,' soever the samt- 
u may be, and which l shall be any ways possessed ol, 
vt interested in, oi entitled to, wit th*. tune ol mv decease, 
tfc and not otherwise by this mv will given and disposed 
“ of, as uJures'ud, (altei payment of all my just debts, 
U lcguics, and funeral cxpin^is,) I gi’cand bequeath 
“ rh« same and nuy pait thcu‘of, unto my said wife, 
*' htt c \c rntors, admuii&tiatois, and assigns, to *.nd foi 

In i and their own list and benefit absolutely ’’ 

'J he testator then appointed his wife and At \toti guar¬ 
dian', ami ut rutois , giving .Si20/ for his tioubk, 
and a ring. 

Altei the dc^th of the tcststoi hi widow mamed / <t~ 
tcaitl Ablt'u 'I In* bdl \vas file d on behalf of the infant 
daughters , and the dec ret directed the usual accounts. 
The Mastu\ upon tlmgii! the Defendants Wn^ uid 
his wife who alont act* d, with o3TO/ Hy -1 \J in inspect 
of the personal estate leteivcd he yond other pay ments. 
They had paid tht debt* and kgac les , ancl hid sold part 
of the real estate, ami out ol the product «,f that sale 
paid the mortgage ol .so(X>/ ,• but the 2000/ had not been 
raised. The cause coming on lor iuithei dncctions, the 
question was whether the personal estate was exempt 
from the pa) ment of those sums. 

AT** Bomilhf, and Mi. Lem A, for the Plaintiffs .—The 
question is, whether the mortgage debt and the legacy of 
2000/ aie to he paid out ol the personal estate ol the 
testator; or whether the personal estate is exempt. It is 
now settled, that, where thue is a devise or charge upon 
an estate for debts and legacies, and afterwards a bequest 
of the residuary personal estate, yet the personal estate 
shall bt subject to the debts and legacies, unless the in¬ 
tention, that it shall lie exempt, is clearly shown By 
this will the residuary personal estate is given expressly 
subject to the payment of uebts, legacies, aud funeral 
expenses. No case has gone to the extent of exempting 
the personal estate under such circumstances. In Tait 
v. lord A tthwirk (a) the dnecticn to sell the real estate 
was for the purpose of paying all debts by mortgage, 
specialty, simple tout! act, oi otherwise; yet that estate 
was held only an auxiliary fund. So in Burton v. Knoivl- 
ton (b) it was not argued, that because the real estate wa* 
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directed to be sold for the payment of mortgages and their 
debts, the personal estate was exempt Undei a devise, 
subject to a mortgage, which is not in effect diiletent from 
n dense, in * the first instance to pay tlm mongage the 
devisee would be entitled to have it disc! -gul first out 
ol the personal estate. 

Then, as to thi legacy, in the ca^e ol Uu Dun nj 
Atn tivter v Moun {u) the estate % as subject to all lej»,u les 
Can tin- emumstume, that this is a single legacy, makt 
difference' The argument upon that must be, that the 
estate is subjected expressly to this t hargi , and was in¬ 
tended to be taken * un outre, as a specific charge, taking 
aw a’, the value of that legacy That argument was at¬ 
tempted m v Hr ,<I {h) w ithout suct< s*,, and the 

»pe< ilu fund vva-* held to Ik liable only , it the gi neral 
personal estate should not he» sufTiric ut 'Hi i*_ is no 
doubt, diat a m i il hi epu *«l the n< i sun.d c*tat« is iiw* 
vulhcunt, uspee t dk il tbiMiuste es of tie„ 1 * ul * slate and 
th< cxcti'foi* ate the *ann |>n .ons in which ease the 
inkp'iue, th it th< i» al « sran was iniended lo he anauv. 
Italy iund, is much ttiongii , and th it r iteum Jancc oc* 
curs in this ra* e- l hr pitsnn.il »' t U< is h\ tins w ill 
given aftei pay m* nt ul «!t d« hts uni li i; u n * [i the 
form**? pail of tin will ■-how. <mi ml- nM a? to / x< mpr the 
personal cstat<, the 1 m« » p a t shows t ,i» -nu ntion to i haigc 
it; and that, il du n is i ilouhr, mu»? upon tin common 
rule pie vail 

Mr. Afa rrnt /, o,\J Mt . I nets, jo the Defendant's.* — 
Tile authorun s e ited ate east s *-f a ge nersj h gacy, dnd a 
specific provision foi ii Bur this is not a general lrgal v t 
and nothing is g*v(ii to the legniei but tin sum of SOW/ 
to be raised out of the real e ,ute In Mlhon y. Lord 
Bath (i ) tlieic was a charge upon an estate, made by 
General Pulteneif m lav our of the Plaint iff, for hi>* set- 
vices, with a covenant to f *t\ the monev , .md koid heuuon 
held, that it \/as a charge , and the pcisonai estate wa-* 
not first liable undei the covenant So m this ca 3 e no¬ 
thing ts given hut a sum of money to he i.used out of 
the real estate HoljosJs. llo*dl.t) isaca-ii' of a ven dif¬ 
ferent description : t subsidiary disposition, md ^distinct 
bequest of legacies All th< pminitn legacies yvere 
connected with others, which, being specific, eouldnot by 
possibility come out of that fund; upon which ground it 
was held clearly suhsiduaiy * 

Next, as to the mortgage many cases upon this point 
have been determined, certainly upon \en small cncum 
.stances : but sineb the caoc of The Duke of Anea^te? v 
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M'ViC* (b) the tulehas hern understood ’to be, that thrf 
notsonal estate is puma fan*' the fund for the debts , and, 
to cv mpt it, either expu v5 * words or declaration plain 
art nectosar^. What i > that declination plain is stdl a 
question, 'i'hc opinion ol the Lords Comnussioncis was, 
that it appealed upon th* will in that ca^e: bat Lord 
'Ihurhvv'x opinion \V*u dilfcieut, and the personal estate 
was hi Id Inbh in the hist plait Oiv* oummstauce 00 
cui s in this i asc, that was nhctl upon »u Stapleton \ 
Cohort' , (i » that one ol tin jhi sou> to »atSe this fund out 
of the rt:d tstat. , is the vMiatns , to whom the personal 
estate is yi\f n. In Huh t ( , i thu was a direction 
in tK will, that one debt h* mo.tgage, and al* othet the 
t» 'tatoi’s |ust th ht° and Uuu ml • k speu.«cs, should bt paid 
out ol his pctsoaal * >t <te , and alurwimb he devised 
other istau s, iti nwt, , uj.o , tiud to sell, and, altei 
payment of iV mum), dp *.u the itmi t? age, ior his 
daught< i and \ti f in Id»i u ,vith powi r to tlu hustec* 
tu contemn tit * st i > in It was mini11 svuj 

to nu nlioit tJu tost t ioi te, u Lmd Thu r tor's opinion 
wn«* char, that, it tlu I\p < i nm mo uii< d, the p* rsonai 
estate would h iu !>etn i\ opted front the lattei mort 
gage, upon tin ground di v th* intciiiiou n.u not u give 
the desist i s am thing but what should remain after a 
sum suHh i« nt toau.wii die moitjragc debt should have 
been laiscd So, in this instant«, a dear intuition ap¬ 
peals, that tlu d< vi ,u > shill take o»l\ what if mams after 
the appluaiion oi »o math as will sui^fv these sums. 
Thcte is a cle i. distinction between an a?ixu>us provi¬ 
sion for one paniculu d< l>t, and a general provision for 
all the debts 'I he lattei vase is much more favourable to 
the argimn nt, that a subsidiary thaige onlv T ts intended. 
In \\\bb v. Jones [a) the personal estate was exempted 
upon the ev td< nt mt ntion, without express woids. 

Mt ktpbj —'1 his is alwavs a question of 

intention . which avert strong and clear indication is 
iccj. ireel, the personal estate being the fund, which if no 
othci is substituted, must lie applied. As between the 
test itoi and bis citdnois nothing can exempt that fund. 
'IV cjmcs have gone verv much upon the circumstances; 
and h\ this will the p* isonal estate is-given after payment 
ol all Ins debts If the* intention is doubtful, if contra¬ 
diction app» ,us in the will, the personal estate cannot be 
e\t mpt link v (,o\ (b) cejt.unlv bears a strong resem¬ 
blance to this < ase. but the point was not decided by 
Lord 7 ’ ,tf nljiv . and what he is represented to have said 
in the judgment, is inconsistent with thfc rule established 
in The Duh of Am asta v. Mayer, (c) and other cases 

(b) 1 Itrf> C r (c ) For 202 

( a) 3 Bra V C *\\> fn t p 184 2 Bro. C C Gu 

( bj 3 lira C € 32: < c ) t Jtro. C C 454. 
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Hie point as to rhe legacy i*> not so strong as upon the 1805. 

* debt certainly. But this cast has a sUong'uirumwtance, Ow* 

»hit w<13 not Ui ILlJ'/td v. HooJ.(j) It is expressed in il%/s«^ 

this will, that the personal estate shall be the fund for ail 
the hiatus, given hv the tv ill, and this is a legsirv, given '' HBP,r 
bv the will, which makes it unnccessaw tj Consider f * 
whether it is a ggncial legacy , and the p* i onal estate 
diuefou the fund ioj payment of it 


7 he of th*' R'Jh —A\ ho do \ou sa\ is to hue 

the heneJfi ol this txonuatiou' 1 
Rt/tbf — The dttiscisol flu teal entile, tv ho happen 
to bt the liciio at law 


Th*' JM/o cf tin /* . 
oann t consul* i tt in a 
pe»smi d *■ s*at< in an\ < 
sun* is g»\en ord\ as t , 
estate Th* n jl 
and an application oi d- 
plac ( , io pa\ the inoitg 
next plat <., the tin t't s , 
of the n»oni v p »»du» * d b 


\ 1' tin le«ai * of £ 

i* \ . i.oj f v.»ik eiw the 
U* d wah it , lo t ill \{ 

• pi culm * oi Tui n al 
upon t*re t In He .add , 

• lit* ( u d, in flu* In st 
i* > «nd dun, m ti* 
ud ' i ouk diet is, i»ut 
»• d« »o ku t the sum oi 
2000n, whi» h In jm\* ■% and hup.* uhs to his two daugh¬ 
ters 1 hat mean., not, * ■» it i^ c outi inlet! lot tin ('Lin- 
tiffs, it sum of >0/ ml p os,, bin a Mini id tititi'i 1 as part 
of the p»odui( oi the uaJ e »r«ui '1 h» daughters, thoc- 
fore, cannot ihnin it in *n\ other shape than a> p.u t oi 
the produce oi th*' i* al estate. In th*. Mibseipn.nl direc¬ 
tions relative to ih it l«*gac) t tin testator «onxiderx *it a* 
raised oul of tin. ual estate, and setetal dnwturns\ue 
ghen as to the payment oi the nu« rest and the capital, 18b 
none of which are applicable to a nun of 2oou/ t gene¬ 
rally ; but all to tin sum oi 2000/ with all the nrcii'u- 
statues previously stated, \i/» a umi, anung pi con^c- 
«pienee of the sale of real estate, and produced bv tJn*t 
sale. 

As to the mortgage debt, that is a question of much "Iooverrate 
more difficulty. The general iuh* is now perfectly ♦.st .;- 1 »epmon*l 
hiished i that, in oidci to exonct iu the p< isoiul c state, iv 
you must find either express words, or a plain intention. m«*it 

I ohscived m a L<<Ausc, (u 1 that U might haw be in bet- u-nff. fc'dier 
ter, if what I iindeistood to have bw n the old rule had 
been adhered to, that nothing but expuss words should 
operate the exoneration oi the* proper fund. But it is too oetound* 
late now to contend, tint the personal estate may not !/• 
exonerated b) otljcr means, i he intention may be found, 


( n } \d o' rt» 
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m»t merely in the mode in which the personal estate i& 
given, bat also in the mode m which the teal estate ie 
given, oi the application directed to the payment of that 
debt, for the real estate may be so appropriated to the 
pax incut of the debt as to show a clear intention that U 
shall not be a bui then upon any othci lund , though an 
intention to exoneiate the personal estate is not in anv 
other way expressed Tin-* case tomes as near to that a 
possible, vi/ a dilatation oi mtt ution, that the leal 
estate shall hr cwcbisiwh burthened with this debt. It 
is true, as h.v* b*cu ohs« rved lot the Plaintiff, that a de¬ 
vise to ^ ll for payment of all debts >h.dl not exonciate 
tht personal estate That shows nothing mote than an 
intention, that all the di hi-* shall ht paid , anu the real 
t state, if that is nu essai v, sh ill Ik applied fSut a direc¬ 
tum to apply a particulai poition of the real estate ior 
the pax me nt of out pait iuil.it »l. ht iflords a veiv difleu-nt 
infennu Win should the le-tutoi duett exclusively a 
partti uhu d« hi'to In paid out id Ins real estate ? It is uol 
genet ally iioni art appn lu nsinn, that the pi i son a 1 estate 
max not In sniluiint loi all tlir debts, for no pinauiion 
is tat* n, except lor tin> p.uticui.u ih lit , and this debt 
xva-* aheidy «* charge upon the ini * slate lluieion* fot 
the seemitv of the debt tin i< \v is mi ic.uou to dire*it the 
sale. It is i«<> additional c i unite to the mortgage! For 
what put post then (otild Iv so spu'ially diicct a portion 
of the n.d estate to br sold, and the produce applied to 
that partu ul.n bbt, d he mtiuded that di bt to stand 
just }n the sam piulu.umnt as anyothu debt, txcept 
only, that it was to be thaig* d upon the ieal estate ; as it 
uhtady was ? Putting that aside, nothing is done* by all 
tins particularity of expression . lot then this debt stands 
upon the sann looting as all other debts 

The difficulty stated by Loid I'harhw in Halt v. Cax(a) 
occurs in this case: who is to hate the benefit of this 
exonnatem ? How can the devisee make claim to more 
thar is given to him ? lfeie the wife happens to be the 
devisee lor life of the real estate; and has the whole per¬ 
sonal estate bt (picatbed to her, and after her estate for 
life the* remainder oi the leal estate is devised to the 
‘daughters, who are co-hen esses at law. But, suppose 
it devised to a pet feet stranger. When a devise is made, 
after such sale or salt s, and pay meat of the purchase- 
monev to the pui poses aforesaid, of the residue of the 
estate, how can the doyisce claim the whole of the estate, 
and say, he is to take without any sale before any of those 
purposes arc answered, and not the residue after the sale, 
and after those purposes are answered 5 but, that he v* 
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* n titled to the entirety ? I'hat is m.t what 1 - give n to him „ 
vhi'diis the t sun*, iiunin* the mmtgagt ' ol ku^uv. When* 
on ^ st ite given *• bjec c to \ nuniuagi, it js only said, 
th.it |i«»*s thiuw the but then upon the <h *'im i But that 

cs h mu the* i niisliut tiow tilt C OUlt |>I*IS UliOli tho VUlld:, 

that lln t* M.ttoi means nothing nioic th m ih. Li a pm 
\ de^ that i*k oft*rtgai»e shall •« nunuc i uumIkh ii|»it) 
•he * v d estate '1 hen the testator, .neon! mg »n tk»« um- 
so u< n m, has not sml tin tT* \ ^ shall not ha\ t dn . vr, 

tin i tht paid out »»i u But m this util h« ha 

a»d t \pit ,sl\, th tithed* \ see sh » ] ) t »ki. wtiniin hut d. 
jesidut, aitu tin nmityigc dc ducted lie! pan* It woul i 
hi v< r\ strung th* n i # »i me n» *av hesndlhiv* h \\b *1 

and not tht km>Iui alh i th«‘ mot om’, t th dan l which 

W ill h» tht cih c. t 

i tu u hi Mil lh{'l*i' p ks ttin Ik u told* tin* lu Ti 

M r Could tlu inf* li it on he tom it* tlii'i < in irii»us d. us« 
ui (a*oui ol tlu hi ti u <h th obpM, dm .o much dial* 
tr »in(li*-jM>M l oi Is tint » piolvl.h '‘in niioti^ L*»«J 
7/''0/'.?t’ ill night it wa i»«*t Hu ddlu nli* was >m v 
litol> iu ‘iti'X' ht^ * and it is most } m J i!<L 

that suggi )U<>n wa- tlimvii out l«\ )rm li nUvi nd\ pjr. 
stuit^ itu li He na no* » ilh d upon u» gn* m * \pic*« 
th'i isimi iiiiou i!u pnim hul lu * vp»< -.t > a -imji.j? opi¬ 
nion 'Mid land // *»/ ■ is tin w ho dituuumd 

Tin* l)uL* '! Viiinh v I/*/ ,./, id n is ixtumclv 
unwilling to e\on**»au d»< | • i s< n tatc without a strong 
in Ju alien ot the int.niiun 

Tho internum ju th.s will * m\ »tn»n dv m untested 
by the manner ut \vhi«h this d*_ \ise is made I hew is 
that intention u hutt< d l>\ tin mode, in which tht per¬ 
sonal estate is given, li is unn, aitu pa> mt m of all jum 
debts and legacies •* Bui il I putthetuie consti uction up¬ 
on the preceding pent, and il the intuition was exclusively 
to appropriate the red estate tu that paititular deht ihis 
part ol the wdl must he emstnud >u as to make it con¬ 
sistent with w r hat was alu ad \ (loin Ihis is nut a t**e 
of direct and utUi repugnaiu t , so as to < <uupi l an < let - 
lion, which part shall stand, hut, il the i online lion up¬ 
on tho first pait is sound, it m iv h* s.inl m fair i« asuning v 
he means by the lavei pat l to sul)|u t hi-> puscmal estate 
to all such debts onlj, as he. has not ahead) provided lot 
by subjecting die ical estate cvalusuth to them, lor 
those debts ate put out ol dm question , is il thc.y did not 
f*xist; being alread) amply provided lor. Then fore af¬ 
terwards he provides unl\ ha all other debts. The \eiy 
same expression 'lccui^ m lAdf ' Cox, (a) only ai a dif¬ 
ferent part ol the will It does not appear to have stiuck 
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180:> I.i/mJ Uwlm\ that this ptovision, in the pren due; put 
rsj *>i du ivilU nude nun h difhicnee d*> to the c on^tnict'on 
upon tin clause, pro\whim ioi the paitiiuhu debt, and 
1 the distimMon, whetb* t the dilution to pa\ all tin deb*-- 

' ,M ' n out ol the pcison.il i state is in tin be ginning ot cud of 

the will, is too flight It might he matciuh if fheit 
a ditcct and utt* i u pugnau'» , tint could not »n i 011 - 
sluution 1)« uroncihd not,v,lutt itiscasv hv constnii* 
tion to immmiIi am app m nt n pu^iutu e 11 tin will 
shows a (!«.u md mamh -t *nt* ntion, that this moitgage 
shall hi a l»iu tin n upon the n al * slat*, it imounts to this * 
fh it it shall not he eonsulned a d« M 1 this tcMatin's a* 
tu I»is pusonaJ * state A nwnt<Mj.'e upon * man’s estate, 
not oi Ins e mill u ling, l» not < oiuide i e d hi 3 ddu p.i\ able 
pnmauly out ol his petsonal ot.iti ft) On the otlu / 
h u*d, a man nun m d i a inoitg up dd>% ol his own ton 
tiactiu>;, to lit (tiiisiilind pu ihh pijmml, out oi }\u 
teal « si.ti. • »d tin n ill'll u nothing nnt< nun.ihh m 
C19° J eonmUimg it will i. li'pno »o th it juou w»n u to he 
sat’sfu d out ( I his a il i a .p , m.d n^t i , to his p* i -.on.fl 
rsliu ele hi mam u^put U f am i ighi in nn toii-tnu* 
tion upon tin «i» >1 * Ian t , tl m t • i n«i i.u t S"it\ lugn'i .in 
opinion upon the inmialin oi \pn,-»uon tn tlit iiihst- 
qiwnt clause 

This is nn niipiesMon tipc n t’lhnu But I gu this 
opinion not without douht and tu -kiiiitmii. on auount oi 
the sluing i\pn suons oi [iidet- in hmnei case. It is 
impossible to ^ i), it u ioi hat, that no douht can be en~ 
teitamed upot it II that sent ot e isc u*. uqmrcd, cei- 
tainly it docs no exist liere, (ot the dim turn lor payment 
ol all debts md legacies out oi the petsonal estate doc: 
l jisc an ainhigmtj, to get ud ol which you are driven to 
constitution But the othei difluailn, that ol disposing 
of the teal estate consistently \v»th the intention, if it is 
to be e\On< rated l>) the pusonal estate, is greatci , form 
that \\a\ mote must be gi\< n than the devisees were m- 
tended to take • or I must go inui h iui diet , and consider a 
gie.it portion of this nai estate tin undisposed of, and 
elcarlv the te-statoi died undci the pei suasion, that he had 
•disposed ol the whole ; and, that the co-heiressts v\i“rt to 
take m no ollici chaiactu than that of devistts. 


The dectee ch dared the petsonal estate to be exeniot, 
and the iJtKXi/ ha\mg been raised, directed the ‘2000/ to 
be laiseei bj salt ol a sufficient part of (he real estate. 
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BY Indentim s dat< d ih* ‘3< I «•! Stnh »*•/>■», |f>* > ' t ok l’«' .«i ( ■ 

iUjco m II sjtihn , and lands in tlu ( »uoi\ r it S • tf /<£, * * ’’ ^ 

| . ( M . J . 1 < t / O , I % 

tuu tonu jul to jh i u i/ii , as tit> in l 'k !• . tin m anti »i.i»oi mil* V 

* 'unite ol a hi i ulnml ill // jO*h* tt"y . and In tin «mk int # m 

in.uk on tin; iounddtn*n of tile m luml, a ]nn "i u w i»■ 1 «!»• It* *. 

nuul , th it the mmooiiiuo- » dumld imm turn to I an h« 1,1 

ippointcd hv tt, / 7 . 0/17 s f] t y u'i w , an 1 !)*> -, v c 

’hn flm\, ol the on^nu! h<,fk( M nj tlu it u-h ,, i» c ,i 

'pit iiu Wu-i tn.il»‘ ih* turn tviu^ m l dm ( m.m *»f * ‘ ^ 

tin (Jiiitdi ot /;Vi /; n <!• t in tin iii'i* !)■ *n.» ni <hu< 1,1 

<d tlu in : »/*» 4)i lii Jn n oi tit lu tin thin l> tnj* to tin t »u t 

h» can , ami, mi i a c uoiluiui should In • . id* \\ it Mill m v •* i'»»t u« * ^*i' 

month ,ift» j .i \.u on x , thin d» .t tlu ( u< »t* uni I huu h - 1 ** 

v.mlin ,, ami m'l of l!>< « in- t .nhibnani. d tin <<w\ n ol t * lit tnneVlOu’ 

//f 'hudd \\! ,l llll 1 W w ilUMl'h . lltm i'ull illlodt* UijJntjOU, 

choose tlu s* ho* l,n istt i <i 1 1 «i 'lit i * dnii .huiild I ill t'> nut llif lieu »*t 

trail Ik. ii male udr , oj Yi , / t l, /, m ..,*7 ,n * ^mnor, 

.... . , , . , . , , not U) iu tits 

tilth U‘t tlu lit -** lUm*, tl » If U ( < hilM II ' .» 'll M IM ,t,ViH 

tlu turn hum; un.dil jm,* uni mioiu Ii.mi " to ijiuc, Kor)i 
instead ol n,n 1) h i ( n> *h , nd *1 i di Milil lid to he tsmorief ||*uil 

an Inn ill il *d t "I 1 i f.l i‘ utu th n \n « tint * liu»eh 

’ivartlui i«u ?l.i um 1 >* .» !« • dd join, uni if thue ^jn, u t <*cm 

should no* In nil hui m.d. id ,m\ *1 tlu m, Hu n il Oil) »w' to n n »i( f 
tiaic to i»uv‘ upon • \ m % il .,:!i i.« u mo. d rht Vr'utJ-j-% 

ter should In iIiom »i I \ tin ( m th , ( him ha auk ns,Mud vuii nu 

bix other ol the i im 1 inli d/itanu ol d , (ioi <hf* tn<>|M r i® to 

time liuag) * the nurth And 

Mtuttjdf , j)(U 7u//, and V iaJ'h/, hung ill d» ad without ' 

an hen niole to an\ ol il.i in, d^puti •> nose as to naming ,i, t ’ Clll i ( .^ 4 
* six of the cliif 1 inhabitant')., m join „ith tuc Cmaic and < onsutnUon®* 
Chuichivardins in the appoiutnn m of a iLhoohnaMii , ^dili.uiioivi, 
and upon the Lst vacam \ two pci sons, lilu i and / At'* s;uir*«;tMn * 
bury, hemg elected, the mfoi maiiori av is hh rl, pi a) nu*, to im*, r ».»»st 
that the election ot Blc k mav Ijl delated \otd, and‘ oiuIik iv< to 
that he ma\ be amoud ln»m tin oflu i r#I s« hoohn.iiter , T ^^|, 

and that the election and appuintim nt ol lAh^utu nia> ^ rhUni^ 
hcconlnnud, uid, encase ihc Com t should b< ot ojn~ aod tta fm- 
uion that both tkuion-* wirv undul\ nude, tin u thtit hi* i ui*»* <>? 
thoc may be a m w election. and that din cturns nu\ he ^VtiV/uoooVs 
;»ivcn as to the lutuie elections , t t * 

A petition was pic-u »it« d to ihe Loid >llor , :n 

visitor, stating, that tin lieienluu ot lb**J did not pu>- 
\ule any visitoi, nilso staling, who wm the In irs, and 
\hat the petmoneic* aic unahL to find out, who wue the 
chief inhabitants ol U'jodhridgc at the date ot the wdu> 
iiiic , or> who was the heir ot th 4 * '* , .n * ivoi and that un 
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tfiOi. »ioi Midi circumstance* it belongs to The Lord (Jiamtlh* 
V) \isit tin* school i'hc petition therefore piaitd a de- 
Vrpfiu\ i- c filiation in iespc.Lt of the late election of a master ot tin 
<*FNum school, ami duections lot the future election 
{ ^ T.’n Attonwif-henn cd^and Mt . Cullen* in support oj tin 
Petition .—1 his petition is piesi ntcrl upon the ground, 
that a mu Low!'hip is the visitoi . nc> 'visitor bung pio- 
\kIclI by the indenture 1 of Inundation. V\ ho weie the 
chief inhabitant* ot iVwifa n^t at the date of this giant 
cannot pos-»ibi\ In disco** red, nor, who i* the lopiesen* 
tUi\* (d die i iih)\o» cd die- donor*’. ihe eM% 1 1 rivic- 
1 *>1 c »s the a.tu a* «t di fault of 1 r u The light ot vi*-it- 
iiii, »' tin ielcu in du ( iown, to be c\*<«isfif b\ \o»u 
r .c»icMti|> when the king is a joint founder, n 1 uvhlct 
' i .iting siijiei * d* , th it of a MibjLC l , and ih». whole % * 

[ l‘fi‘> j t moimI pou»i l, m tin King, toi thaLponu * mnui b« 
e\enised L\ a sub;* • i tot « the i widi tilt Ciowu. 

/ *.v l / i’ (,iiu< i i jci* —,M\ d'd { . «il t v is, v\.iethei the 
M i .it«a c tii apoomi a masc* » I shouhl not obpn l t f *eU*i 
it to hit \it' *'/« r*-fu ttt i i/, w *!•; * in 1 iU * > *•«- i s< ,t mi e 

any one Ik pi .i'* , r<* consul, i rid upon "o» »i uu .ip- 
pointmc nt ol «o.ni pi oj h i pi*-on twin du m.is* i The 
masks haslinlmto ii td » hi eh.rid n» lus o'h< «* , and l 
doubt v»i\ much, wuilnr fin \i*itoi i an appoint him. 
It is ch at, th* ( ,n fit .iiid ( h'tuhwaidc in, odie idling in 
some niaiint i with >>\ <ri the ihui inhahitinis, aie the 
patrons of the oiln t It is m tin u gift* not m the gift 
of th* \isitor and the uu u* c numtst uu t\ that they have 
math* two elections, that are both \onl, wdl not authorize 
the* \isiiui hnnlclf to appoint the master , but only autho- 
U 7 t him to call upon the persons, entitled to make the 
appointment. 


T/n ZW Ch we j i i or hy the older, as visitor of the 
>aid hee-s< hool ol W^odb} tdgt in right of his Majesty, de- 
clatt d both the elections \oid , and duet ted the rents and 
profits up to this time iioni the death of the testator to be 
paid to die Defendant lit u in consideration of his having 
done the duty since the* death ot the last schoolmaster, 
upon undertaking to continue to do the duty until a new 
clcctiuu t‘i appointnn nt of a schoolmaster: such tents 
and profits to Ik- paid to him duting the time he shall 
perform the duty, or till fuithei order; and that it l>e 
rcfciltd to 7 /»# Itivneu-C*e t ural to consider and report,, 
what directions or alterations touching the mode and light 
of election and appointment ot a schoolmaster upon the 
194 ] piesent or any futuie vacancy will be fit and proper to be 
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made, anti nh.u dn'n lun/s an«l dictations ate pi riper to l sn - 
in made m i!k ouh rs, < end (iiinuons of 

(hi stt'l'(.iintjl, * dull » m to hmi most iouduiu *■ to 
the n«au si ami iniiefit <d tin objects ot the Clunt\, and 4,1 N ‘‘ •’ 
tile f»n dietaiic < «»1 tin intention ol the dmim* tin teof , 

J’lir is om;ji»i.iiI\ piopr is* 0 1,v r tli« i‘»usi a nt 

*d thr panics, cvtyiesstd, thu the r'l' iuim -l. »uict hi to 
/V Ut' 1 ft''/-hi/it t fi/ t " t> i Mi f h meld!* »« k ‘u pit nn'»,ln» 

.hall appoint” Vhc hwiit t l 'tn> /">. «.r* 1 • , ^ il ill , s « 
tv.mh In Ik st iih k out oh . »\nj 4 * inn »i should ia« ,u 
upon the f,n c of tin r* jjf m f n 1»< th |e{ nl *>l It* U 
/ . h<o/-fo n* ia* him ^ It, Imi »hi» In *m »hi tal 1 to ho p, 
mI.iik' im j<‘)'*on h .in ihl * lint k pi»»i*»i 


Hitt ltlKiiOl* '»< WlMilKSlHi V\l\b flows. 

Jutff 8 17. 

I \l)h]{ » liiiil.n l j >« < • 11 hi. ( .mi -im.iP'i o( in aj'icr- KflWtof//** 
merit hvth* ihf lut pun )• . mi < .tan .m c \« c ption (t) 

Wis Um lift til* Mi \ • , I polf.hl. lUli of til. title 0 £••'ilwqwni 

tl IM.imofK *iiMii • • o a hiH of loin lit.uu was filed ^K^ty***/ 

ill //’A,*,'/ fimi * lt *\ In tin iMiu.ti'l. «noi If, unis un- i# 'tempt ion 
del imh r»tt'n > A h •/ f , t; ,J » * wh t !i ! /.*■ tret bounJhjr «ute- 

ter, tin .•»>•( .ts.ot .ml •<■! •» . m.l /"/'■-> ubseijutftt 
inoitfti>p-» s, \ v . n made l)i o in! .nft and / in-nhih fones not unuie pir* 
:uid IVtlbif ! ‘ > \r)n> i\*n afw> ^iilpe^uirii duum-tM 

branci 1 **-., \\>’n *lso add** 1 a* Dcfu'dants. that oil the *n<»xceplioii 
•21st of 7m//, inr, tin us»id il* cm* w is inud« 4 fot the 

, . 7 » , * on that tnouiui 

‘•aid nt moitj* rp i u< < t * -avi 1\ to icdeem, or ua , aisailow- 

stand fon.ih‘3* tl , and h\ m •> <h t, datt d Ou* dth of ul, ami as|/c- 
1798, yoftf* and wm* t a. ^*osed ? and |>y < die perlomi- 

an oulti, dated the ldtli of l)m> *> / ,17' S.;;;«// ^ an< ^ with cmu.^ 
Dyke were foicdo‘cd, htdot< ih< pioj t^airor was [ * fy/ ] 
foie*l«r«»d, he died, on im VhI « »t /Iwn 'f'/i t7*>9, that 
m Tnhtl'f Ttrm, iry9, u hill of uUvcn and supplunent 
was filed, and the hi n and ihn ao of the raortic.r^or 
w cn foreclosed b\ the Plaini ds 4 mil that pending tlv 
suit, and m thf* jf.u 1797, cht in*)' t^aj;' d pi emi s were 
conve\ed h\ IdiVittJ !i*'ac*/ i> t > r J/^t bJL ^ to ^ ilh* 

184/ oi any oth*n ‘•nni, that m4*ni heroine due iioui 
Brcrvn . anil aKn pending the said unt, and in the vear 
1797, the inort^a?'ed pnnnse^ \Viie comeved to 'Jofw 
and Sarah RtjiiGtXy and linijaniin Colli Un secuimg 


J(0 .!/«*•<ev \ Hu!''t L Johns t h.\ tu . >»* ' /Act. n,j\ % \ > Johns Kip V* 
»i ]j i'v *1 /1 >u' > K‘i //oi # V* v /!,' 1 ^ < aU's >7*1 l 

•. i J i>*:< ’♦ 2 ftjhn-. < l/i Kt p 1 ^ 1»< 
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1805. ii-f> and at or be*ion the 1 filing of the bill oi ruvoi 

v^vv> the Plaintiffs had notice of those two moitgages , and 

The -a the v ought to have brought those mougagics be hut the 

Wisent*.*'* K«,iirt, and to hate pi ui redid to a ioiec lo«uur against 
^ ll.iin , and that, not hating Ihcn made pa?ties, they hate 
.4 light to icilecm against the Plaintiffs ; u) 

lift Bn ha rA, Mi l nn /i, eff,! Ifi. H'rtq fit bl^in supjwt 
of f/u I'Mfhti'uis — Hiue i v nodi ns>on upon this point. It 
coitamh was not (Undid in J'/ii Bishop / IVnulustn \ 
lietun . !k) chough l >•<! ll+tw/xu < \pu i^tl an opinion 
who h hnwi\«.i < vrinoi unthoi t/< a th < p »,m in the < isi of 
aputihiMi A mnitw |.. ( i.nhl i U, i hpiii** is nothing 
hut i pit dg( \ ditu* <>J t^uilieui ,/'c's no imu» 

th in tin uijuto in uui" ii !l p i*nh* urn -.n » r«« i 

' i 

tain what is dm , i«i <m'u th u th* (iima m»% altti- 
wauls sa\, thaU d not m>«1 a ^ \n pint ih«* m utgagoj 

shall not havi i light i«i m i * n 1 in i» 1'" /, si n! tta m* 
£ 19f> j stant that th< hn * • insim i i u.iv >i'iud I'laibit", cue 
mortgage is l ojiipg bui , nu • m n , cdiei.iibh It 
would hi smgui u to g*\t i! * mi .» t n ui thi e u< , when 
it appeal i. tint it is not In , »» u th :,i« *•{ nth« i j^i- 

sons, to whom lu has onun. I n 'suj.post . up » th« 

dectcc In Jiad sold thi *t m ib oil ■» h . su tliat * *s< 

not having the light to mlmr, in oul« t not win lias *■* 
die light to pa' tin* mom \ to tin i»»oi tg »gt e Hi* de i»h 
oi the mot ig igor imu.v.e ih* diiliiull} 'J in pi i son, 
having the whole equit\ ol n iLmpti »n, In devi-*, oi 
otherwise, is to be a put\ . not a ih visee oi In u, having 
no till* ; the polv lcaliy » ntith d hung h ft out The 
ica&ontng, if applicable to the whole ciputv of icd«mp» 
tion, is equallv applicable to a gauial equity of redemp¬ 
tion, the consequent e ol anotlui moitgage. 

Mr Romilhj, and M> Thomson, jot the Repot t —Though 
the inottgagoi has no mteiest, yet the moiigagct must 
proceed to mafe the foreclosure absolute against linn, 
and it is not iwcessaiy to bring the assignees of the equity 
of redemption before the Couir The case of The Bishop 
cj ll ..u/tester v Btaett (a) was followed in the late case 
oi ^uanell v. Betkfonl [h) I hen what diflcientc .uiscs 
fiom his d^ath ? r lhe mortgagee is not to he onibairass* d 
by the assignment of the eg iitv of redemption. lie is to 
bung be foie the Court only those, who represent the 
mortgagor, and they vannot be permitted to mention any 
assignment, of the / eputy of icdunptiou, subsequent to 
the deuce. But the Coutt must of necessity be informed 


(a 1 If stemrvl to !>r iip«i« Wood, Utough f»^t 'vv'is nut aSfertmiPtK 
that one of Hies*' mon • n»i ^ was picviuus ‘4n<t tlic oth* r subsequent 
the dint «* oi imi i Insuio t h ) J»v, vol m 514 

( a J p 1% .iu/f, >oj. iii >11 ( b } In t.bancen. 
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of the death ol the moitgagoi otht iwise thrie i^ no pci- ir,Oi 
>on, ag un-t whom tlv* d» i n c nl in, << losim / uu Ih* nudt' 

L*Uil Al n th'Ss ^UUnn tt is, til It fhe h\ fitnt/ffl't waslli* 
MiflkMit * notice m make it uipuh ssdi\ Itn Liu* mortgagee ,,,f 

to haw am othei pcison than tin lip* cmativ of the 
uicutgagoi a par tv f * t<)? ? 


/ d/i/N tit rjf th' A\ll > — J lit* full , whll I, the i\I i ,t . f ><* if 
In . iljOUm! yo xl, < onsisw «.f i hmiloud nant;»a, , 

'I he t->, that mu nmitgagii y <d fh» wjintv o* 

i * •!* *t.jUmi» aj * not brought b« toi< flu ( 'an f , ,i*m 1 flu r 
hue ai« iioMioimhI l>v ilu eLt 1 1 k *,1 loji * i.»sine r \ h< an- 
y\m i s f that tin v 1 «\ a*n» nvutgvws alt. \ tin hi 1 j oi 

i 11^1(1,1111 hit vl , vital t>JU - v i» itti ) du r]# < h * f i f li 

i v horn \‘ l i d .ha. 4 'ii' an \\*i k t.'»i .»»Hit o pi i*i 

i'Ur I’u ‘.t, *f i-» *) t i rl.tliM »!i ' in imdy am * is. a: wl, u- 
' \ ^ ' pi I J» d th* y lit < ma jik It, !«UJ .t hi. Ill'll U |U»tK In 

he nouiiti !>\ tin <it / m 1 11v, I b,t f , Mipp. unq d> tt not 
»t in talh v), f i *ji tin * « . a , tlu mt Inn tug ibatt d h\- 
*he ii« atli ol I hi nn.it* • oi , lla 1*1 I’nfill ueidit, when 
tin ^ i. \ iv t d, to l.a\ t lit i^{- piM’i all, who it that time 
had lov nit. m a in tin * .hit* mdmg to tm opinion 

tlu«( w n«> h mi * t i*icM *.1 t itht i in opo at a.n im they 
nun to In m dim i oppn tom to Un i ,tal iislied mie oi 
the ( ihi'i n. t<> 'lu » ifi 11 ol tin L > p »,ft n* ()i (hnanh , 
it is line. Ok iIimii if tlu (. nut t hnnh unit the partus 
to tiiv >uit Iha In , who jam h ts» s ilimtu* tin pei*vknrv r 
of tht suit, n Inn ml l>) the done, that ma> lit* fnailc 
against the pusou, tiom whom he ilou^ Ink (l) 'I he 
litigating pailu s an ixonpud hoin the nercssitv of tak¬ 
ing anv notiu of a title so atqouert As to them ; t is is 
if no such title existed Othu nisi , suits would be tndt* 
terminable: oi T which would he the same m i fit. t, il 
would he it the pleasuie of one paitv, at wluit pmod th** 
suit should be deteinuiKd 1 lit rule n«i\ someumes 
opuate with haidslup upon those who pun h isi without 
actual notice: \ct genual umum- nu requires us arlop- (* 198 
tion , and a mortgage taki n ju nJmU hte , cannot In ex¬ 
empted fimn its^i <>eratiou 

Lord Ahunln/'s ddfuultv r , as to the mode oi directing 

the icconvc vanee m Hit Ihshoj) of ITi/it fusta \ lltuvn (a) 

could not haw bu n intended to throw an) ihubt upon n 

doctrine so tlcaily established Ltad AhanLuf stems at 

fust to haw conceived, that it was insisted, that all en- 

» 

( 11 i Intr, \o! m .It 

jrt) 'stt'Jli \ JUu<> ricil i Julius i lu Hep 159 



t'\SJ-S CirAMTj.v'. 


m 

1805. 

V^vvJ 

Th< 'Rtslwp 4 
Wij»< »»*»»«< 

f't.M 


1199] 

Default of 

S avment un¬ 
cut deciee 
upon a bill tor 
redemption 
Operates a*. a 
foreclosure 


cunm nuns imivu'ailv must be bmuglii belt io tu* 
Ik was then str»M tv with the im onunu ru«*. ol> 
.# *»f j v mg, that, it ilm wui win m vc i sue h a bill is fduL 
tli* mortgagor ma\ Iccp oft tht decree !>\ conhvin^a 
gteat inuubrr ot judgnn nts t<> his h lends, Tin. Couum I 
in support of tin objitnurj d 1c i1aim<d all id». i id t,uri\ 
mg n to that h nj;th Hi* \ sa\, ll A > to tin intone 
*'■ nience, mentioned b\ tin t »am, it tlx v (onfessed judg¬ 
ements j"uhntt bt >, »!im would U good loi nothing* 
Loid Jtjiinft if tlu u ton in lw-> jiulgnuiit ouii'il, him 
m If if« jjio , ili < .t .<. ot :«n i ncund't am e i t .\fe t uh<x 
tlu suit luituiK nmi out tin. rjutM l j i and <• 11 no 
toll ms !uu*o Ik ■ onluu d to tin <.»m of < n« u # i% i mi ■ is, 
utK* In'* hi * on»* stnh Lt I oi < tin .tuf < o<mn« iii t a ( ipd. 
&s m ii;hiiih iu in< hrixi'j.ig them btdon 11 1 * in 

Loidship s.i\ if it o nut no*' ao, th* Coint i ii* <i. 
ei*< i t'ti'iito.imi rot u.'i I'.i'/i*, who In hi-* 
swii might apjn ,u o> mu tU t > ;t I i{* i 'uu te 

inoitgagoi ha*- not On ink , e i^mim ro»i, 
brionu mu li [nu'>'ih it / , it 1 gu *t< »n w i i < i • * < o 
them onlv v l, it horn th »i v . in.u I nu t mu if 
bmiR all eia uiuhrinc 11 ^ In loo lii« < * mi \»a ,w»idd in 
effect tic in all < pt i.itif.n to un *n i}*t v < .tof mo»t 
gages, loi tin i*. would f«t no hsinuiion ilu n omv* i 
uioi tgage . 1 t hue uuI r'« t th. *nt <'»ni'jx ul« d ’liifr, 
if the tide opeian s with am 'iM/nuni'mc *o ilk pai r \. 
against whom it t- int« mlcd to op tax, tin otfni paitt 
in whose Ja\oui .t is ini mb d, .lull h.iu no \y n< ut It 
is established now, th it il a hill, id. d L* a ‘U.ntgipor ior 
redemption, is dismissid, the money not hung paid at 
the time, that opetates as a fuiedosuu , and is equiva¬ 
lent to a cLuec fur fouwlosure. Lord llauhfit'le in 
(hitth \. IVnii(u) said, a elicitc, dismissing u hdl of re¬ 
demption, would ope talc equu!I\ m fa void ot the mort¬ 
gagee against nn\ person to whom the mortgagor should 
duiing the pendency of that suit tonve\, as against the 
roortg igor himself. Ait* t stating othei cases, Lord IlatJ- 
U'Il&c t\piesses himself thus: (it) 

“So in the case of <t moitgagoi . who comes here for 
“redemption: it dm mg m*' h suit he should assign the 
“equity ot udimptioii, and in the fu.al luarmg oi the 
“cause thete should he a decree against the mortgagor, 
“will P't tin. assignee of the equity ot redemption be 
u hound h} tins client 

A fit Hot l must the mortgagee he entitled to the benefil 
of the rule, where he is not pa>sive ; but is actually pio- 
scenting his lcnmh , which would be wholl) fruitless, it 


n M 1:4 
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i'v.si: 4 ; in On,\xf'i‘,nv. Ifl 9 - 

*he moitgagor toidd be making t»m mm (gages compel * H(r Jt 
him to add new panics v^.^j 

This is net the* • aM ot tin legal t tan a< <]uhimJ dining I in ifiliupoi 
the jentlenty of the suit, m whkli instant n might be " ,tV "» ,M 
nece-san, m oidei to avoid it, to have* n n» a new 

suir: but this is n moc ((jint\, in b< pui ».ud md\ m 
Kcfiutt , and thru* it < annot \u pm sum! with t th 11 \ !>* n 

*dnt s tin* nu*nt <tit< i th< two ntoiigagis m,ih t un 
Illicit we* It thus not h tlu s» two nunlgag** > h - 4 3< j O 

<H'ned no tuh as igam*t tin PI until} m tlu d« |.i udttij, 
sml, Low < ould tlu v it'pnu a t*<»«i»l nth In tlu *h lih «>l 
tlu I)c it I'flant * \\ hat mnm won ha*- ih.it e \ cut w ith tin n 
t 1 11< . o» how i ould that ewi»i ' u\ iht i elation •hiwcp 
th* PhiitiMfl and tlu hi ' U tin v would hi hound Ik i dr- 
un i ' m»i «t ill' mot tgagm, dot 4 . not tin iiihiummi ful- 
lov', that tlu \ ,hall hi umiw! by lln <b i u * u« unst Ins 
uj)iis< mitivi p l h»* Inn and tbuw* at, nitnlviuth: 
pine of tin oii^mal put* linn tuh n hy hi*, d« ath 
>nd dr u»t a,* unst tin m i i'«h m *h» . mic plight a> u 
dud at.anra h«»>» But tin rtk oi th* mortgagees is not 
In the that!) <>t ihr mo< rg *. oi , iud tin ml * annot stand 
jn tl\ imu plight i, a>,nn .! thi m II tin \ in to lx* 

In ought ui at all, .. iu\\ tun I nni.r h« j-iutil agaurH 
ill* in * that Un *, in i\ n h i m, *»i h hnwlo-ad, which 
hi uu u ig.un i*> iln* fpi* • ti >n win the i tin \ have u nv 
light to iedi i m A i ti.» \ had not oui; nalJ\ any siirh 
light, aid li die, it >( toth' Mi, tin < (inclusion i«, 

they have it not it s tin n said, tin,* is a m w < asc How 
is it a.new casi ? )hnl\ h\ tin pin* liar's ultemjituig a 
distinction, ioi ninth then is no UmiidaUnti m principle 
or authority. It the moi tgugers had acquned thur title 
during the abatement ol the a uu, theic would have been 
great difficulty. But Loid A otitniffnun, m his iholegc- 
mena of Equity, mentions, a cast, wlictc that uiiamsiancf 
occurred, and )et the puivha«er was bound by the de¬ 
cree, though no party* In the hit« e nth chapter is the 
following passage: 

44 The Lord Ikuon in his twelUh lule siritis to direct, 

41 that, if a purchase is made' ju tnh tiU hti altt r some long 
u intermission, this cast sh dl ditto horn the common 
u case. But tlu # iide, though ic \sonahle, is not always 
44 observed j for in Mutiin \,btilcs, lOb,*, the hill, tiled 
4 * in 1640, abated by death m 1648. a bill of ie\noi t\as [ Wf 
“ Ided in I66i2, and the purchase wai in 16J1, and }tt 
* 4 the purchaser was bound ” 

The purchase there was subseipu ut to the abatement, 
and previous to the irvitor. Loid Maltingfuim aiids, 
lv because now hy nlatum of the bill of h was 

4 pendente htc: pet thin 'ubn Chun • <lht " 

Vou XL IB 
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1805. The only cucumstance, noticed by Lord Nottingham as 
nn> deviation from Lord JHuion's rule, is, that the puicha- 
Tfie Bishop <>i ser was held bound wlure there was a long intcimission 
Wivtin*,!! j* ot the suit. He did not concuve it deserving of mnart 
that the purchase was during an abatement, aud *ht pu»- 
chasci was not a party at the tune nf the rrwvor. I hat 
case came on afterwards (a) Hut it is unm<ess,»»\ ro 
give anv opinion upon that, for undoubtedly, ui tbi-> in- 
stance, the suit was depending when the mortgages win' 
made 'Iheiefoit the mortgagees too Id 
in this Couit a right to u-dtt m 


Tk exception wi disdhmol, mil i ,pe» ilu pvjcoim- 
ante wa-» dented . with roj a 

.S . LV,'. . i rr , <'*> \ . 


[ 202 3 
July 19.30, 
jfttgwft 10 . 
To prevent 
* decree p\v 
cotifctw, the 
lXfencUnt 
should have, 
not only an 
answer upon 
the file, but 
fttaoa receipt 
fbr the costs 

The answer 
being* actually 
filed without 
payment or 
tender of the 
66at*»the De¬ 
fendant was 
remanded, to 
give an oppor¬ 
tunity of mov- 
litf to take it 
off the file for 
irregularity f 
biit, the Plain- 


SIDGIKH v I VTf 

THK Dtfcmlant was hi might up up^n . piV'ics 

Habeas (topus lor \\ mt <d an .iitavc' 

Mr. jRuiifhli , fit itu* Plr'nhff y ti»«u the bill 

should be tak n pto tonftss'i. suggesting tie difficulty 
from the circumstaple, that an ansvvci was put upon tht 
file , obstrvmg, however, that it coukl not be considered 
an answer, until it was ancpted, and the costs of the 
contempt were pai%l nr tendered , and the Plaintiff had 
not done any act, accepting the answer: nor had the 
costs been paid or tendered ; therefore, if the answer had 
been put upon the file by the Defendant’? Clerk in Court 
it w&s irregular; and the consent of the Plaintiff's Clerk 
in Court was necessary. 

Mr. Lcachyjor the Defendant^ insisted upon the certifi¬ 
cate, that the answer was upon the file, which was pro¬ 
duced, that the decree could not be tkken. 

Mr. Hatt, (amicus cunsp y ) said, the mere production of 
the answer to the Six Clerk is not sufficient. There must 
be payment or tender of the costs. 


ukvnjmof- ^ e font Chancellor said, a receipt must be given 
fioecopy of for the costs: but then the difficulty was, how the record 
the answer, could be made consistent ; showing a decree pro confesso 
c ourse an< i t h e cert if !ca t ei t hat an answer was filed ; from which 
it must be taken, that all is regular. His Lordship then? 
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lore said, a motion should he made, that the answer 1805. 

JiiJl he taken oft’the lilc lor ttregukuitv: so as to make k.'vsj 

it impossible foi tie oiHcei to give that certificate , and in 
the m* an time the Defendant mibt be rt mantled. A mo r 
i*on w-e auutdingiy made, that the answer he taken off % 
the fJe. 

J/i. h*iist oppbscri the motion; insisting, that the f 203 J 
tMaiiunh having taken m office copv of the answei, wdi 
[.m »l.id d hum sn mg, it was not an answer. 

/ v /< / '/ fin <mior, h.uinj' directed a search m 

1 *i * lLgi.u*#\ *, aid, thn, attti hiving tikui an 
l'fp, fd flii 'iimiim, file Plaintiff M/ohl no* t*»a* 

'l 1 i jn'ht* ihcrrhnt i» insetl t<« make the nidei 


}< SlMitPK 


-/ki> 2$ 


and u ’» 

'UlUl. *"* 
o». < c 


*l»oij iK p**tUion bi ought an action; Creditor net 

f hi i). d.mt up.«n nic-n who tociect 

■i * . to proceed at 

U' at the smt at tit petitioner and |* w orutuWr 

»i“ , and pmi the 'it>tli ot Juw following a a Ooummfcon 

Comnn i« > o! Man' i bsm u against him 1 he pe- <*f H*nkmpw 

tion» t pio. v )*r> di-ht, a uounting it* 7>M/ : but the Com* 

mission n> aiuivvai 1 lefu ~d io pum*t him to vote in fore, having 

the clioi* t oi A'i arm «>n iln giownd, that i\e was pfo- the Bankrupt 

seeding at Law, i.wl had the Hank \tpt m uinodv. *The in oft 

petition nm* 'J ir t n*r D-iti.d#uu mav In petmi’to! 

vote in the chou 2 oi A-»iign es witf -e.ng oblig 'd to imued n> vote 

discharge the Hark* opt in , tb - ch<MC * 

Mt Cullen, in suppoit of :hr It v*#n, .Vostm-d, that l>t A ^ rt ^ C8 
the object ot thi-> pioof was mewl to hate the oppoiut¬ 
ility ot assenting to, or dissenting iio*u, the C‘iufitate; 
not to take a dividendi accoiding to lb** distinction in 
JEx parte D'Oroilhets, (a) admitting, tli.it lot that pur¬ 
pose the creditor must elect; not howevti, before the 
fund is ascertained. (h) The cases ii.v. puite William¬ 
son (a) and Ex pa» fir Botteiill(b) were upon execution, not [ 204 } 
mesne process. 

Mr, Horne resisted the Petition, upon the authonty of 
those cases, observing, that Ex pmte Botin ill was a case 
ot distinct debts. 

Mr, Cooke , beipg referred to by The Lord Cham rllor , 
said, a difference of ptacticc pievatled among the Com- 


'«J l Aik 921 fb ) /ir part* Callow, ante, vol Si». 1 

uj{> 204. i JNe *2 3 V<» , b) l Art. li* 



t vsi:s is Cham;jkry. 


so* 

1803, , some putting the creditor to election upon 

v^v'xJ oiici »ng to piove * hut apprehended, the creditox could 
ht puit> uni he put to election until a dividend. 

SIIA Ilk • 

1 'he Lou! Cham i non - I hi ucditoi, if he has thi 
dihtor in execution bcb.ic the Commission. is not put 
to election, until he knows tin .talc ot dividend. Why, 
d he i-» in a ti mi of Mimg, should I call upon him to elect' 
Ho is at Itbettv to 1*0 on to plan hnnsi If in the same 
situation ns il lie Ii id siml before rhe Biukiiiplrv, until 
lie takes i \« ( utifui tin n li« takes annthci satistict'on. 
hut l will not top him m ^uni; on e'uaids i Mention, 
until h< know . fill » 1 1\ id< nd 


l he t*» du w as n* id* 
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mOMAS J/Z/OAMkIu will, dai-d tin ‘ihfli oi }unt. 
used r “ ,tlTI 'h hi 'v.i* * * l-t cl oi a * np\ hold estate in 

iiokl cauteto ^ ,e ^‘“ ls h '»i long ( * n,i titnks, vhiili lu hud sun cu¬ 
ius wife, upon dered to thi u-a <»i lusvdl.qivi ind <1% used tin said 
trust to tel), premises, with tin amais oi unit, unio in - wiie Dorothy 
mM€vinth!ei C ^ ({ J at ’ upon ttust and < ontidem c, that, as *oou as conve- 
funds; and mently could 1 e aitu his tin cast, sin should sell and 
gave find be- dispose oi the same, and invest tin inomy ausing there* 
que&thed the from m real or j*ou'inmuit set unties, or in the public 
duSeinUto fonds, at her diacietion, and he gave and bequeathed the 
fttr use. interest and dividends of the same to the use of his said 


Heutso pcave wife JIc also gave and bequeathed to her all his effects 
cdto h^Tali * whatsocMi or wheresoever lor her maintenance, upon full 
ht* effects tiust and confidence in hei justice and ccjuity, that at her 
whatsoever decease she would make a proper distribution of what 
and where so- effet is might be left in mono), goods, or otherwise, to 
SSntenano, ‘-hildien, accounting what they had aheady received 
upt>n full tiust in monc \ m effects is pait of thetr shaics, and he ap- 
«ftd conti- pointed his wife executrix. «, 

The testator at the date of his will fiad four children 
Equity that at hving: jr 0 / 1 / 1 , 'jam* s, Doiothif* and Susannah. He had 
hei decease anodic i daughtei Lluabrth Chtke^ who died before the 
she would date oi the will, leaving thue daughters °john, the tes- 
perdistnbu- tatol,|b eldest son, cbt d m the life of the testator, leaving 

lion of what effects miqht he left m mom y, goods *' Mliu wise, loins children, iccmmt- 
ing what they had aheady icctmri m uiom i or tilt its as purl of then sharo. I h< 
Widow, j&xecutm, v untied to the piodurcut ilie iojm hold r s* iietoi life only, with a u* 
suiting trust as to the capital lor the hui. i ho n idow ciititKdto the absolute interest v* 
the personal estate. 
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i.ve children. The testatordied upon the 29th of Deun- 
l*n, 1799. His widow via. admitted to, hut did not sell, 
the copy hold t state She proved the * will . and possessed 
the p rsonal estatt. By her will, dated the 19th ol f rda , 
1802, deilai ing, that she made that lui will iot distribut¬ 
ing and disposing >f all hu estate and uie< ts whitsoevtr 
and when soevm* ioth leal and pi rsonal, v the whole oi 
ntarlv the whoh tlenot hatiiip bet n the estate ,u o .lit its 
ol her husband,) gr Liable to vvliat she doubted not \\ i 
rially and substan lallv the intuition oi hei husband, in ^ 
t mpowvit‘J her only -.uni'u'j* -.on c fa 7us, oi In > In u . 
txouto's, m admim diatms, a? soon a- might ift< \ 
hi r (It 11 ise, to make ih olute *»ah ol all Ini hush ml* 
l twitd * -tai f . and to .• i ip c tin. mom i, and if. lumiit 
til th*. wiUet*' of h«.i lusba.ul into nnnuy, and u* .bvnle, 
pay, aftd apph,di' sann , aiti 1 plying hi> di ho., x d .im ) 
and hi i ow a tli hi., a* alu r-mt i.i wmu d i»>«j, in u t • 
tin pown grin ho hi Ik i hush u»d\ ( w dl^and i iking 
*1011* e of thi stikolUt i iindv tiiexi tm! at tin tunc «ji 
tus di uh , md, tint bv ibt | ipi i- id* by Low it ippt m d, 
*h it * ei tain Mi.ns had a i .* idv.inod hs him m h *. ide to 
hi , fom ilildiiii. In rl* 1 I oi d, ih i' all* i stub i.hlmon 
th* du*Mou sli'M.d h< »J die aggri>'.iii sum, to u Inch the 
ch >r »d.nt of hi 1 <nd hti lat* lms|) 4 md\ < -.rate and 
cHtit- ilundd amouiu md winch rluiMim ,lu <k( lured 
should hi in l.\e A.iju \ put-, in.h dial i»u« ol such five 
parts should hr paid ti lu i daughti r .S/. s.r.iai/i , and that 
one ofhc* oi stubhw ait», pile i <!i diu ting t ? u t< out the 
sum oi 21-7. Ids 8cAivhi«li h ul been ads am ed,Miould 
be paid to J)'j}oiIt" iot her ow n um , that one other fifth 
part, deducting 530/ alvano d to *john Major, should be 
paid to anil between hi. five chiklteu equally, that another 
hith, deducting 115/ b. advanced to Khztbtth Clatkc, to 
and between her three children, equally , and that the othci 
fifth, deducting 530/. advanced to Ja,nvs Mijo >, should be 
retained by him. Thi testatrix, appointed her son yami* 
her executor. * 

The testauix died on the 23d of h l >>uttr?j* 180 5 The 
bill was filed by Ih'Otnt U'thin, the daughter of the tes¬ 
tator and testatrix, claiming unJei the will oi her father ; 
and praying a §akr cf the copy hold estate 

(a) Mr . Romilhj, md M\ RouptU,Joi the Plaintiff, con¬ 
tended, that the te$ ator's vv ulow under his will took the 
dividends oi th«- fund, to be ptoduced by the. sale of the 
cop} hold estate, foi ter lib. A trust arose as to the capital 
foi the children, according to thi case of Pinson v Out - 
net, (b ) and that theugh tlie woul w cfleas’ 1 w r ill not ol 

(a ) Tlie aigumrnt mil fitlfftneivt 

I OJ^iSr 1 * t* *''**< Iij P % f{. IK 51° M thins * t 

\ o ii >35. MO jivt, i \ JJ> t,. e 1 u ml. \ 4’*7 »s>l mu 
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1805. st^U give an interest in real estate, coupled with othei 
voids it may have that effect. 

Wiivn Mr. Alexander , and Mr . Hart, for the Grandchildren .— 
* 1 he grandchild!en are entitled under the will of th< 

W \ *oHr W idow This is, neither a gift to the thildicn, uofa powei, 
hut an absolute bequest to the widow. who might theier- 
iorc dispose, as she pleased Toiaisc a trust the objects 
and the subject must be certain. 

As to the claim of the heir, by way of lesulting trust 
the words ot the wdl “all m> effects” an* suflicuntK 
large to cm hi arc fhis intercut 1 lus estate is directed to 

be converted into personalty out and • *n. It is given to 
he joUI '1 he will uses the words “ interest .uid divideuds,” 
.ipplic.thle to personal estate. Tlu ptodutc ol the sale is 
pait of the testator’s effects. Tim is a bequest, not ol 
the residue, hut of all lus eft t /s ; a word, which in ih^an 
£ 308 ] v. Jm hon (i) was consult u.d equivalent to “ worldl) 
substance ~ and the t fleet is a bequ* st rt all his property . 
The money to ause by the sale 'l tin cop)hold estate 
must go m tlu *ame channel as the itsuhie. 

Mr /1(l/,frn the //nr, relied cm Ui, jijd\, Rrmthyon % {a] 
and the othei authorities for a refill»ng tru^t 

The Master of the Rolls. — The vufe took only an inte¬ 
rest lor life in the nioui) to he poduted bv the sale ol 
the copyhold estate. 'I lus is an tsptess trust: not a efts- 
cretion; a tmst to sell, and the money to he laid out. 
The testator could not mteud to pvc her the capital abso¬ 
lutely. The words exclude tha supposition, made in 
Philipp$ v. Cha* V; lame ( h) The cuestion then is, whether 
the subsequent words 44 all my elects” enlarge the first 
words, giving only interest for lit. He could not have 
intended to give her the absolute merest, in that, m which 
he had before given her a life-inerest. If I throw the 
capital of this fund into the generil residue, it necessarily 
gives her the whole. I cannot agpee, that there are two 
residues. Nothing points to a couMe residue. If the 
wife takes only an estate for life ly the first words, I can¬ 
not give her the absolute interest br the subsequent words 
Here is no declaration of the trust of the money, produced 
b} the sale of the copyhold estate, beyond the life of the 
wife. That therefore must result to the heir. The ope- 
lation of the word “effects” is controlled by the former 
part of the will, which gives her only an interest for life . 
in which resncct this case is distinguished from Mallahar 
\. Maltahar (c). Declare, that the wdow was entitled to 
the absolute interest in the perbonai tstatr. 

O) Covip 299 

( nj p. 2U8. J Bro. € C 50J See Ben^y t r *h** 9 afUe> 8/. Wilhar , v 
Ctiade* ante, vol x. 500, and the references ft* ) voj iy M 
{cj i'er. r 8,cited from a MSS note, v®l. x SOI 
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PARKFS u WHITE (i; 

CATHERINE PAtiKESWm^ seised in ke of tree* 
bold tstaUs ui tin* County of bs\*\ } and susou to her 
and her In »■» of lopvhold tstat* s avoiding t> the tu»- Ju ty l $ 18 
tom of the Man/n of liusmur', h\ indenimts, date cl the , ^ ott , ero ^ 4 
!?4th and 2ath of /?/>///, I»ru, previous to her marriage a rwt/jf 
with WiUvm tin herhold estafes wei. conveyed over estate 

to White and h»s heirs, to the use, after the mar- ^ded tofico 

nage of Gth'wnne Parkis foi life, without,nnpeachiYient of w P arRt *u*e. 
waste; and, titer the determination of that estate, to the 
usl of White and his hens during her life, to support con- imlw'd* by 
tingent remainders, vet neveitholcss to permit her and Gw was under 
her assigns to rereive the rents and profits din ing her 
natural life, for her sole and separate use, lree from the 
debts, &c, of her husband ; and fiom and after her de- the separate 
• ease to the use of White, his heirs and* assigns; mof Ui« 
trust for such person and neisons, and fot ^lch estate and { ^ M i j^r rev^r 
estates, uses, intents, anu purposes, as Cnthanie Pm ken, *, on m f ee{ 
notwithstanding het to\erturc, should by hu last will in though to the 
writing, or any writing purporting to be bet will, duly trustee for her 
attested by three Witnesses, limit and appoint; and m de- ^ n a & (o support 
fault of su« h limitation or appointment, and if there should the contingent 
be only one child of such marriage living at her death, remainder* 
then to the use of such only child, his or hc»r heirs 

minders, to such pewms, emit >es a* she sJit.nl 1 appoint bv will, end, in default of 
appointment, tohe$ chibbui, opyit hci b<JI, and two udh, obtained horn her, decreed 
mj)c deliv(ted up 
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-i/ign* Mr ever, but, m case lie should ha\e m<*i< than 
iiti i l.ilJ, then to the use of H !uti\ h»s In ir* and assigns 
upon tiust, that he, his l*i irs and assigns, should, within 
twelve months alter tlu death oi ( atlnnne Parht^* sell 
th* trust estate s , and divuh th« money among all and 
< vtrv such child and children, at tin »i lcsputive ages of 
tw^ntv-onc m us, oi mailing* , d d.mgHlci », and, m rase 
any Michchildirn should bt tlu n mulct dm age of twcnt\- 
one, tlun the said oust* «\ In-* is< u* ( .\< should lav out 
the shaie-i cl him. in govci niiunt * ui itn ■*. die <h\i- 
rlends to be appii* to* mainti n tn« *, f and at twe ntv 
one or m.uriigc the pMitcipil to lx i< in lei*ed , and. »a 
default ol uuli ismu . t.un in tiu-f hu u. use *«i the 
• u*ht hi li s of f’jtk % i'lu -*iih»mi«t ontaiM d 

uunenaiit with il/’tft t<* sum ndi i I lit t op\ hold »te » 
to the sam* um ^ \\hn h \ur M*n«ud**id, md II hiU 
admitted, a» * mdiugU 

Hie lull wa f 1< d *m 1 }»• ( t /> ./* r /’ {, v t 

next f. lend, uioiiu /I »**/# % /v>,, v * *,./#/!, md ?h, 
Plain ufl\ husliiud, \n t -i./ r* r*-' n.i, md i i on 1 <*» 
anu 1>\ (I 'ut,' md «./ »,i v uu us, n* U a;** 

point* d hv tin M -st* r, * I* n *;*' w. o i PI miMl had 
uxeriiii (I am n*« lm#i*i i«»', pup t ^ - 115 * t>ii * haige 
f oiivevaiuc « t lu t e t *« , !»* *•'] . \vi'i*/u o o 

valuable i in .nit ration md mu* » *'<i . .*i«p ol ,u>U m*Ji» 
erne of Iim hmbaud .*♦.»! *» ’* h , il»u ti >>ih had atienipt 
ed to nuke undue aiK mt • b\ nknig a « on\* \ante ot 
the ttust t nI.io from »b« PI im»i I , d> it V, appb-xl to hi 
own iiji* the re* *s and p* - ut* , «i.d that * >n had no¬ 
tice oi the settlcnu nt .md h u* * ,» h«>nd oi lndrtn 

mtv tiom If inU * 

The relief, pi by the bill, uu osnd u^on t\^ 

difieient tiausacttotis and cone » iimcs, *hot bid taken 
place with t»spt i to this «Ltafe. .tnd* i which it was 
claimed by the lhhndaet .Jw na/i., a pmrha .i loi 
valuable < c*n,idc iation IK uuhmme,* dated tin; lath ul 
Mu 1 *, 17lllitt* at du xepusi *d and his wile, 

and in i onsiduation *i joo/ paid b* /honors J^utn* ro 
William tin t« < eipt i»n the bark expicssmg, that 

the money was \ < cci\cd b^ lung anuwith the consent and 
approbation ol IViUuhn anu Cat hen ne 'Ptykts^ testihed by 
then executing the iiulcntiue, granted, and William and 
Catherine Pdtkes uleaded and confirmed her hfc estate 
to l%va?i'> for ninen-rnn* u<tui, if William and 6 ath&vir 
Paikes ihould so long lue, to so me the money advanced > 
with a covenant to suriencler the copyhold estate. 

/ By indentures, dated the 16 th and 17th of May, 1 7Hj n 
reciting, that Paths and his wife were entitled to sell the 
trust estate, m consideration of 200 /. due to the estate oi 
Evans and paid to Judith Evans, his admimsttatrix, and 
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of HO<)i paid iu a and In*, wile, V aJnh l r ;s7hs, and toO”. 

Wkih a; the* > qut-*i ami b> ih« diitcinm of Putfo y am! 
b J< Wiff, ujira vi ! and ugifid to kv\ i hnr u* /o^t*ph J'vmi 

/ w’o;/ , tfu s >n ami hen it In w rd th« nnntj'ajyc, and his 7 ’ 

l« D'., and ll iUvm / the hushai * Ins bond 

ol the unc ci Ui to i u citing, that II iP tnf P*ij <w 

ii*ul applied 10 Lvttrs to pm chase, ilu o^t »n , nhn\ b«- 
tilted lo do tor 10t<V that * emit it ipee vs is i \u **n d 
n»vidin^l\, and tlui, to lomphtt tbi Mth, C.//»**.•« f 
PtiUts hid deviMci fo . ami appointed lu.n h * 

• v« v utoi will* * ondmott j. i inrf nmminn hi 

bins o<* ic, mist am u l ol A/ja*. » and his mJ> , fin »» 
lull , 4 a und i am puo»i hi tin a nit m m «>t 177' 

An *.*, tll id v» ifi li \'»il .1 Imh* uimbiifit In lu »w 
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i in 13* ii. ut* m p »». si lull ii mm* i.'ini m hi \s 
Inn in >u /rv//*. In ha* u-») » ka d u<i fh. ’oil. md 
i7tb of (\ * T'» -, 1111 * 'iM.i. '*i ? i A i in'M 0 n », 

/hat }.< old iiotin, when i it p,nf b* * mnin . m ’ h« .m* 
iifjvi that ncitwith .Undo,,* mi imbiutOi *, w >u< h nr- [ 
peuied in ha\<* Ik." n < v t ntod l>\ tin Plmudi on* hr i 
husband, *»ul l r /iilt\ and i hnr.l'Hul »n put u »a • id a 
< u \cnanf tn oiu o< tin nub •min s, dn ic uvs 4 ri»* a d< k*_* 
m dir title, lu lh«i<d(.i< toub tioin It 0 i a b**nd <d ni- 
duniutv, paiticularly ij^on i tin ilmm ol Pa a< *, *m! *n , 
vofe, and hci heps IIn i lunn d tin bain ti* m lus j "i- 
• * base, as made wiilm n band , and d die C*»ni should 
bt* ni opinion, that be I* not i ntit!< d a> dj»oh»tc. puich.isi i, 
fpsi >tccl, that as aepunst the Plamtuf !»e»^ed !<• is enutkd 
*o hold the same, oi he allow id the u-nts vtnd piofits 
VnmXI 10 
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1$OA« o ivccf, on account of the 15'>lV and interest, and to stand 
VvsJ as a mo. tgngec foi the tein under ol the 1500/. and interest 

Pa**si■. to the full amount of the principal and interest ol all mo* 

novs White mav have ad\awtd fur the use or by the di* 
AV;im jection of the Plaintiff. 

Mr. Hclln't, and Mr, llitt,jc> the Plaintiff .—This suit 
U instituted on behalf ol a ttme r t seeking the pro¬ 
tection of tins Conn, an nujuirv into hei lights by con* 
it act upon mam ig* , and to be <i instated in the enjoyment 
ol those light* 'Hu Dclmdants a?t* hei husband, rathei 
a foimal than a iul, pajtv * and tin. tuistee, who has 
not only join* r) m th< tianinruon, Lei* has lumsrlf ob- 
1 mad flu estate farina is not imputed *o ? fnnt rc*\trt 
e\. n ai haw : nun h h 4 % m sin h a i ase, in fiquitj T amine l 
atiust'i, i luu & <1 w^th tin dut\ of picvenniir such an 
ait Intinposid to pr* »t c 1 1 hti, and pi event her deal¬ 
ing with olln i «. In clt ik uid tampus with In * mu tests 
liimsilf In sin It it im die u ngdi ol mm , dm mg whit h 
she is unibic to tome h«. r heJ, is no u!)]aUn.i In a 
\ci\ <1 1 sti* s‘td siui/ition, du t juI-I not stu , and till 
she did not I now that It tuft h id \n inleicst Nocviikiut 
n gam oi tin fannc*s of l!n sc ti msat tuin*. I Ju hus¬ 
band might it(<nt ilit' uni- and peihq.s his demise, 
[ 514 J inch pendent, might ln\t ioi.iusl a good t barge dining 
Ins life As to the Plaintiff’s < l.uni to the In ~&nm * ent** 
and profits, when tlj^L line w l * levied, die I)i femlant Win ft 
ought as iriiitti to hau. mtued, lenixed tin unis, and 
paid them to dir stparau u-.c oi the Plaintiff It a Inis- 
tet join* in dr ' «oMiig Ji iiuniidci as in Monsell v. Man* 
se?l,\tp and th<* subject tan in pm it .shall be pui * 

sued and hi ought back In this instance there is no 
diiikultx It »»et% into the hands of the liustei himself, 
and iiom him to a pm.hasu with notice, taking an in- 
dt mmt\ from du tmstee 

Hut, what* \er tn.i\ be tin decision as to the rents, by - 
gone, or t' conic doling the joint Ines of the Plaintiff 
and l .*,r husband, this estate must be rci died to the uses 
of the * cttlemcnl, ami the mteiest of the Plaintiff, sub-* 
sequent to the joint Inc >, must be piotected. The trim- 
Uv itinpted tin* moth oi Incoming the jiurthastr; ton* 
•emu*, that it wi. not < oinpetent to hint to take a convey- 
anic d*rectlv to »nms« ll. I ndei uic unis lances of so sus¬ 
picious a natmc mquirv i > nices arv, whether £van$, the 
cucumhiancii, Si .i ■» n A tunn the lust a trustee for White*. 
as the hen at law wa> .o mvcdl) in the second instance 
'I he principle, a> now established, is, th^t a purchase by 
a tiustoe iron* Ins vt stuff tjue tt i n>t(0) appeals under much 

( a ) ' P 1f’»i iCil 

("h ' Si»c fined df \ Hit a <»!, t ntt\ xul \ 4.? » Volet V Trecoifu<k‘ 
ttii'z, voi ix. anJ tile uUuiiCwS 
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suspicion; and, whenever a question is made upon tlu* 
fairness of the transaction, tin instiument shall not ha\e 
the effect, it would ha\e belwi • n *tr mg *rs , Imt the trus- 
tee n ust show, tint, before he dealt, he put himself into 
a situation, in which he could wnh p">piut\ deal ad- 
\etseh w itli th c que ti ust, substituting som* other 

prison ut his place, to fiutd tho *c lights he ouguudly 
"nndri took to piotu t. This uHit* i docs not show, that 
he railed the attention of the Plaintiff to hei situation, 
and pointed out t'» hti the mu‘•sitv, il In should a >stu>«< 
a diffi rent chnract* 1 , piopo in'* to . outun t with !m, due 
*-hc should have some thud prison to dt.d with him lie 
does not show, that anv Atonies Imt 1*» owl w«> » mu 
placed, that he topic rented 10 in t, that dx was ro pau 
with »»»\ tlnn^ more thin hot hu^und * onhl i o»u,k 1 li* 1 t<» 
part with 1 hose m>ti ii.icpti afford snliu u ut < vidi mi rd 
Luca* hut tin** to unite *h* i*l until! to a «]«» u w , ‘tint 
tilt c slid) In th licet* d up , at h u-t to «.»' nupMic. i'lio 
bond «>i »mh nutiiy itotn / / V»/// to.*.*/// »// is u’(Lm i 
that tlic latter knew h^. pint ha-ad v>i>jet t t<> in eqiiuc 
If, as it is held in *V/» kett \ tin,/, f«/ 'a maiiud v f ni*rui 
is to h# consuLiid a j‘'nn s *J 'mix t>, the <.\u nr. tin* in- 
s 1 1 ut iic nt make s hi i ‘uth, this ^cUhinmi ncixdiogto 
the tiiii i leaning giv' - hei po\v< * to dispo i b\ will only, 
and a d< i d, c\* mu d h\ Ini, c m mc ha\ .* th* » lh i X o! a 
will as tu thi • cstai* again it i!u nghtf of in t diddien 
The tt ansae lion, (>\ who h the <\uu f ion of a will was 
obtained from hu, is such as a (hunt of Equity will not 
allow 1o take plai „ be ten » n 1 /. s* * ver, f jmd hoi Uustee, 
and that m< u*ustjih niso < pn sumpt'on as to the na¬ 
ture of the Junecedi or tiansae turns In most ot the ias-s, 
where a uiuiied woman ha-* acud upon hei sipaialf pio- 
pi itv, siie was act»ng by conua# l. in /?/st >u v /*/ nu l dn?b) 
Sit Ih'jrnas (Aar he would no* make a de< roe, all ctoig the 
separate property, until lilt Plaintiff had oullawi .1 the 
husband i.howino, that t \ ei\ step had Ik en tak**n Jipiust 
him. Whatever may he tlu uuthoiit* of ll Ui>tUt v. AWo- 
man^t ) it establishes thu uiv snluttt<y iuk\ that in such 
a case the Court will tint ct a u f ien» c , that all the cir¬ 
cumstances may he deu loped Hut th u i i .e was much 
weaker than thi*. # Thao was no imputation, that the 
trustee dealt lor his own benefit, or aupim d anv ad\au- 
tage, that he had not beioic Upou that dn laiou this 
transaction cannot be maintained, 

Mr, Hailyfo) the Difendiht, Mute* Jf> fxAtfn //, fu t f n 
Defendant ^ucn^ian ,—This is a huon^ ca»e. ,i Pltmtifl 
< oming aft< i a 1 ipse of seventeen ci«us t) disalhim all 
hei acts, of the raoa solemn dcsciipucin , claiming a ge- 
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tinal k count, without offering an allowance even foi mo¬ 
rn v actually advanced. I T pou the principles, stated b r 
Lord Camden in Smith v. (day (a) and in Lord Dehramc 
v. fiiown^(b) and Hetty v. Ihnwoody^(i) length of time 
i*- a bar even to a plain light Th«* situation of White , a' 
trustee, is not char L'ht first estate under tlv.* settle 
Hunt is a leg'll estate, executed m the* Plaintiff, which, 
therefore dm mg her life was in her and hey husband. Aftcu 
the detf l minatiou of that estate White was tube a trustee to 
support rniiimgi nt remainders, and then ctitamlv the 
Plaintiff would have had an equitable estate. At the time 
of tins contract of pm chase II httr was not a trustee, but 
the men instiument, through whom the I'gal estate t* 
tianshncdln the effect of tlu* Statute (d) The foihituu* 
of the estate for lilt bv the hue run be taken advantage ol 
oul\ h\ the n , not b} this Plaintiff. 1 he 

supposition of » omrol I>\ the hnsbintl *s ausw« red hv the 
mode ol toim\ tn< e a line, iovn d <-evc nut n \» ars> bt fore 
the bill was h!< c! tin pcoti «tton of tin Law mt* rposed jo 
tin n.insac turn lu hvom du m , and jepr atjd a* K of i« n* 
fiimati'.n, l>\ tin * Plaintiff, nun mg mom \ . and giving »c~ 
knowh-dgini ntdown to I/'Iff. Stinging this within the 
prim iph oi (J*t * fu ]h id \ . y an\ ?>/,(./; t s» n if the ti ans¬ 
ae tion originally meld mu ha\c stood. Hut upon tin 
circumstances tlui< i-» nothing imian m this transar lion 
and the mode of £on\c\amc is oul\ foim In l\v * 
Mat ht th (h , Lord 'P'htivm was alai mi d at o\ ertin mug a 
transaction allot thin \ tat sand i half. Taking it, that 
the Plaintiff mul nnl\ a tin .t to In r s» par ate use in this 
estato, she was competent to dispose ol it, haring, m 
the consideration of this Loutt, as con.ph to dominion 
over it, is if she weie not m.uncd Such an mtciest ha,-* 
all the incidents of absolute' property the power of dis- 
position therefore m am wav . as if she was a single 
woman This Cum l has even called upon a trustee to 
give effect to the conveyance of ,i married woman . F* ivu 
v Pait w k.(c) So fat fiom withholding oi rescinding 
tin convev m» e, where the ti in sat lion is fait, the Comt 
will caiiv it into effect hv joining the legal to the equita- 
bb estate, and though the attempt is made hy the most 
infoimal instrument hven where she has joined with 
her husband in a bond, execution has been given upon 
that bond against her separate property Standjotd \. 
Marshall. \ 1) luatoth \ m Monk (t ) H*dme v. r lenant,(f) 
Pijbh*Smith (<>) Lilts v J timson (h) Hist or v. A”f ?i- 

(a ) Jnfi 64 » > /* C ( 6>‘J f* 1 1 H,n V r bK 

, < ) t Hit (‘ V hh,\ ol n »r { it ‘ Sti» ntlyi.Ol' He n 

fa > p il7 - 1 1m i:> I Hit >01 ( /■ I J 11 ,o r C 400 

(■< ) Ha tl (,/ ’ > HI (>•{ ' (> ) l r-, 19.5 

( / M Hid C r 16 I ■ , > lira r C. 540. .1;te, vol i ISU 

t I, J J ft If. C C U(. » >'v 
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so far irom disturbing, proceeds upon the prin* 180 >« 
<iple, that a nun led woman, having separate property, 
is a bet agent m this Court to deal with that properly, I’anhh 

and Las the light of disposition with the otliei inherent v 
cjiialiftes of propwtv. In that case the »»»«t lull \ns dis~ 11 n * 

missed r as the Wamtiil had not got execution lg'imn the " *<318 ] 
husband; but in flic *i»nud suit the cuditm obtained a 
fltuee, affecting the separate uoputy. though the bond, 
being pii \ions to the coveitme, w is not lake u with «i 
»>ew to the m paiate piopi 1 1\ in II niton v (. ilf*n^\ i <i y 
the iiansoitmn prf\«ukd to tiu e\Unt «l the w lie’s mtr- 
?e u t i'he siiigh < aw , m opposition to ill tltcsi .tutlxui 
in s sind to piinoph , is II f ir\tbt \ \t */»», un (h) 

Tins is not tiu t a\» <»l a iiustie to sell b*«{ nuh ?i 
tiienic to that i a c it cannot lx srtled, ,e, 1 gua 1 d pin- 
po moil til *t 4i tiu-tee to sell c uiiiot puitl t‘n pro- 
pens 1 lit i ulc is l iid down vithgieat n i\\ ( vt if fa *! 

\ ll r tt(L’\i) If' Lad tfaon>"i,. who k * «i »kduis tin 
di/hcnitv of tlx v » a .t s , mid state > do nl xhuh it 
ma\ be (loin : and that the p*/U oiiiii »t i onn toco.npl.un 
;>t ir»i rli^mu oI tunc 

Air //.;//*s^. vi Ju ,v i — riK do* immi of bngdioi tone 
and 'u quasi 1 i». < «b> not appb tt. tin t.is »d a 
<fUi nf'sr ji-d .t mi t. a,i m i»»»dm ting hiur-tll It does 
aol iipp< r»i tint this f’i.iintitl in«n«danv pair ol die »nu- 
nei - Until ir*r>sh, mk w nothing tin u she t ompl »n»s : 
anti, to *’*n« *h iii In t <»f nth , in off* i h in.ui> to hei at 
200/ opou tin turn*, oi lu i making a wiH, appointing to 

fit nuiit in fee 

It i . tnn , II hit .* w i> not a trust# c to sell, Ifur he was 
gtnlti oi a Ine.uh ot uust b\ selling, ami tor his own *r- 
ncfit , Ins duty uqumng bun to ptcscue this estate in 
tins htxmiv, whuh without hi* mm ten urr would not [ 219 j 
have been sold. f I he wdc is entitled to complain with re- 
fere nee to hei esu*e loi lib , the ptotision foi her sepa¬ 
rate use petvadmg the whole The t ise ot /f//*s/A> 

A turnnn was iolloutd and con/timed In M*n\ v Ilu- 
?v/ 2 , (n) in whuli the bill wms denibiul with costs. As 
to the period, hom which the in count should lx given, it 
is due at least itom ihe time oi filing tin. hill; Recording 
to ihe com so that # has lx cn adopted ol late 

77/e Lonl Cuanc.iiioh—I t is absolutely nccessnivg 
that the cluldieii should he paities 'Jdits suit has two oh- 
I'-tts: 1st, to clothe the legal estate, that is in 'lion wan, 

, I M Hr*. V r ir, u 

^ a v p U1W A„ to Um pomt st ti« «i uno, \ol iv 1 >*„ in lift t u 
\t-%tKan 

h t*1ntr f \ol »i 1 ') i ' _ lnte 9 \<»l v 6rS, 

* <4 } p 21 y ihi* s ivl v 
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.1805* with all the uses of the settlement upon the PlainlifTs. 

Wvv marriage, at least subsequent to the trust for her sepaiate 
/Pamkwj use: 2dly, for A declaration, as to her interest, notwith- 
j v ‘ standing her acts, and the remote periods, when those 
HliXt acts were done, that the Defendants, WhiU- and ^unrmin 
may be considered trustee > of the rents and profits dur¬ 
ing the whole time for hei sc pat ate use, The consider t- 
iioij is vert different, wh« tin i mrnhin is a tiustee for 
those, who will be entitled afl< t the Plaintiff's death, and, 
whetlut hr is a rttisiie t*j i her eliding lui i i to. If she lm > 
a light to agitate the questum wilh Infll upon the possi¬ 
ble right of the » hil/lrcn, tht v ought to he paitics, orhei- 
wisr difh n nt judgments * might he gisen the suit rd 
lh»s Plaintiff, i ontendnig foi Iut chihlieii, and afterward' 
in a suit instituted by tin child*cn thunsclvc* No deci¬ 
sion that f tail make new will hind them, not bun" pai 
lK\i ; or pievi m a bill l.\ tin m 

As to the chil'hrn, I lav u\i* ol the casi the cnnim- 
[ 220 j stance, ihat White wa^ tlu tiusiie, and Mipp. m 1 him not 
to lia\e lit« tj th din \ m tin [mu Ins*, and io h tv* mrui- 
red dl that suspicion, that was thrown upon the lutsft i 
in ll f ir\tln \ iK’ivhuui ?i *i < (tin Mispioon, thal, he 
was a tuditoi, th< mom ^ vva. laistcl ioi Ins hem fit; 
which < 11 1 urd\ hadgu.it inlhu ufe upon the Com:, much 
moic than upon in\ .mini ) hut .impose, hi ing p»d by 
the wife, he hid nu u l\ ] »>a« d m th* i i'*n' T o' i\*n-s, 
destroying, a > f*i as lu # old, »lu / »Uiuj;<‘i.t u m und i; 
to the children, and ilu* inti lists ti.it m*» ! t he tden 
under lici \vi i, c/i 1 m ho huis. pi i <>n to whom 

irtiti* convexcd would \v atiiisnt, ii: i!»» sun* situa¬ 
tion, as to tli »sf, who took no } .ut in tie »u l Then foie, 
as to p< isons chinning siihsiq u tnl\ to i)k hushiml and 
wife, /*#»*,/ toot the i st.m,as l! hit* had »t , and upon 
a hill ailei tin death <d tV husband and wife by the 
children they would Ik. held ciuthd to the c«Ult "1 he 
question a-> to tin n^hi of tin childttn i*- very difletent 
firo the points in am* upon ih*' j.a»t of die vuf»- hcisclf. 
Her intciest is form/ d other in a h gal t stair, v< slid in 
l.ei, or an r stall to hei »< paiau* use That i niati, for 
ho lift , uyght be d« •'i ro* * d * but the consequent e would 
he, that the nun undo vested in While ami hr* In its, in 
trust Joi her stpaui’t use , and the *-ubs< quent limitations 
wete *ithct vcs‘ol >n Law and hquity, or vested in Law 
and coxitingou in Is quits , as they seem to be. 

The frst q* ot*on tlu n is, what could the wife do with 
this estate * What could she lawfully do,„\\ith respect to 
Jicr own intoest onl\ , nut meaning to deal as to those, 

> 

t'uj Jhitr, vo! iv 12), See a->t i 1’i.a / ei S/>al/ny \ ttmhfoit, ru/ 
VOI via lot JonetY Ifiintt, v .V itb, vn'* t vwl i\ 486 
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who would he entitled aftci lui dtuutse 7 It is extremely itfos 
important, that tins question ohould be once foi all well \^v*w 
decided. M\ mind is in gieat fVtiauion * upon that sub- i j *rhv 
ject. In IWwttler Ntwmixu(u) I considered every point 0 
ns &,< ttled . unless the case could have bi"*» decided upon r *^>7 
* the uittimslance, that M athvnit was tmpi operlv dealing 
lor hi.* own mteu si. II it is usm itcd„ tlm, though Lord 
’ I'hhihn\ follow mp his pruh o s-*or», as far ImcIt as the 
dot trine tail If ir;ued,repetiedly dt ud< «1 upon ilvs prin¬ 
ciple. this Comt lus non ,i right to lehi-n, to follow it 
I am not hold * nough to art upon that position Puviou h 
h> Whist in \ A 7 /.i//»»>/, A7#» \ itktnwij b) Pijhus \, 

N/iO/A, ;<•; ffuhrt \ tinnbt* \«/• I'ur tk v jflhnk (t) ami 
oth'rcaas, h ul been iLtcintui'd Xo Judge t\ei It ll 
o siiunjj. an imlnution to sav, the act should not avail, 
as L >i<! Th"ifot*\ oi / ths \ A/Wnsn** • and n;ou paiticu- 
huh ii P.i'j v* \ S /»/'//* i;» whuh < as< hi, u.isonuig was 
imanswi iihh . il tlu point iind he* u op* u Upon pun- Contract 
upk, a worn in «ontia/tun; mama ^ h» ss all tin poweis/wf town 
Uu had a« a / ';/■ w'r , and jtf ;ht, Lomt allows ho tn U, «IrtLaw 
i" /-c hi >m il ov «urtjao m th* Mtuauon oi a '//sc ss/e, 
and so it \v r- .v , ihoerii it i , iiow g*>f nd of tin »* (7) 

Loul ihuti'i i* 1 ( 1 , 111)011 u»i,» prm^ph, tlui, il the < ou¬ 
tlet nniki i hn 7 fr h« i iaiultus, as "Uch, the 

ratine uid • wen* >1 them, ate to he eollnt/ j *l hum the 
turn, of tin ium» tmi( ni, «u din , In » h fn Pybus v. 

Smith i ihis cm in d all Hi pt*»wd< i»'e . tlu* trus¬ 

tee-. were iMot'H th» div id* »uL, md ii nm time to time 
to pi, them into the piop<» hands oi the \uit% receipts 
fo he givui fio.n time to turn, The wnds "‘anti not 
u hv anticipation/ 1 wu* mseitcd in ///.>> Ilatsvn* settle- 
mint, in which Lotd Thu'kiv was a trustee, and took [ 222 ] 
great pains to «k hut what he tool to he iilahhshed by 
the aulhorm oi this Couit* Notwithstanding all that 
v as evpiessed *n Ptjhm \ Smith. Lotd Thurhnr U it him- 
stlf bound !>} ciuthoim to s n, woi.is ha%e no more 
lifect than to mate m the vkw ot this tout a separate 
inieustoi the wife m Llie piopeitv , and in Ucitftw v /W- 
t iphu . (a) Lord Vhurbnv thought the expu ssion uied m 
th.a will i (junah at to all these woids, and pave the wiic 
a light to mens? ri»e piopert? with lui own hands fiom. 

Lime to time ; and to dispose oi u hv deed, and by will 
also. 

The principle then foie is, that all these woids m, only 

' (t) 'hit t u.l »v ,1^ { '' ! ’ t)/o t ' (' jlfi, “6. 

t ' > Ihu (’ < ^ls /*(,*,, 0 ] i 1 yj ( ilj 1 Ihr, r 

/ ' 1 l« l'U / I 'V. t* til* 1( li 11*1.1 ' ^ JU f'«! 11 >11 , I 

* I j i C >10 Mt , vu! I 1 
, ' ,j ' n o 1 ( ** '/•/* v/>i i h- 
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an unfolding of all, that is implied in a gift M to the sepa 
u rate use. ? ' Lord l hut low made that decision in J'lfbu* 
\. «SW/i ( h) 'with great icluciam e . thinking the Act pro¬ 
posed most unrighteous But lie* looked back to authori¬ 
ties • and found that he had occasion to consider the 
subject very much in flttlmt v. f< nunt* (c) About that 
time this Coiut luid no difficulty in supposing, a woman- 
having such an mtcicst, might give it to her husl and, i\ K 
well as to any om else* These cases n»*vi t intended to 
forbul that, and, if he conducts lumseli well, i do not 
know, that she tan make a more worth}* disposition, 
though certainly tin pacttculai act cm^hr to be looked at 
wall jealousy*^) In that case there wa-* \ very formal 
Citation of a limitation to the sepaiatr use , wi**di is not 
mccssar\ , lot if the mti ntion can be r v »l!eet< cl, the < fleet 
is just the *amr. Hie wife tMuutidno formal mslru- 
mcnl. But sin put hi r nanu to a bond tog* thu with hei 
husband . an uistiumciit, with legntrt lu whirl* it Liw the 
plea w non (st might have' been nut in It na<- an 

absolute except aa pap»i, with nicicme to 

which lu r mu ntion was supposed to hi stal'd, but not 
as the settlement reqimul Loid I'htuLw hmve»ri 
thought hintst If bound In 'uithnntv losa\, a*- she could 
have no other intention than to t liauy hei se paiate estate , 
that informal instiunient was stub a elia;g< , and he b} 
decree executed that intention, tctmnng hack to all the 
cases, in which informal acts of differ* nf sorts had hi ru 
held a sufficient denotatum of the wile's intention. ’1 he 
subsequent <as *(n) to which I have allud'd, is a decla¬ 
ration of Loid Thutl'm •, as a tiustce, us to his opinion of 
the doetime of this Geunt, <ouftoxmable to his aits 
Then came the case of Uhi'-thr\ >VtV'w<ni,(ft) upon 
which it does not hcuum m< to make' any other rental Ir, 
than that, when tins <ase comes on to be argued again, 
it must be < onsiderod, how far that ease j*, consistent 
with the pt feeding auth.nines. it it is not, then whether 
it was competent to tin Court in that \<ar ton fuse to 
make a dtuee, consistent with all the' declarations of 
this Court foi a centmv. It is Hue, Mauhnent was a cre¬ 
ditor: but it is obvimia, the ti ansae turn had no direct 
lefueme to him as n eieeu Tor, as in fins instame there 
is to the tiustee, as a pm (baser of the* intciest of the 
wife A bond of uuleivuul) was given in that case , but 
no idea war euteii lined, that anv r bond of indemnify was 
wanted as against the wife , for the report e\pic*sscd it to 
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be on at'.uuni ol the intocM. ot the futuu children. It 
is on*’ to si\, tin iiusiic :s %vt *1 wuii.muul in not 

act cd»ng to tin* >r t 7 .mil .motlur, th it Ik* }u»j done wrong 
by «u reding* ll is said, a tiustt ougi t no\u to pun m 
-*kIiaij; \ niwiii it cl m om.tn l.. gi\» a\\a\ i,iu piopcitv 
li tins Loutt bas * -»t d#l sh, d 7 mat •dicci'i ,o\ s n, and 
rhe mode b\ i\imh die fan, it is i\ti e*rrlinaiv to s»i\, 

dli ha- not glilll II, il'f.lilM 1 ie tll.sUi jniin « i\*,» l. t \ 

J neu'i In aid In h i* > th tt, il siu had i v uu d m r» i>w 

jiicnt that would, lx <{ g.>**(l .hspo in*.ii, c-jx. i.illy it i. t 
valuable * oiistdcwrnuij, thi > Coin * w ouid i% lu ,« to i 
< ut' that disjMisiuoii in bumii *d i jcrs,>n intitkd foi 
valuable i on mh i.iuon, .uul tu « d! ii| mi ih« nust<* to 
«Joilu him nidi tlu* sum i ij-»it dir wik it id ( ut it hi* 
r^inl upon 11 a^oiiiiigi tha» In i a* i ahnii will give the 
j)i hoi tujjit 0- < oiiit lor a th « n * agtnis* tin tiusfie 
and, that tlu (onit \vil J mnl tin d« t. t , ».»rl * i i ih,» 
at I , 111 oJ,i l U ,j„. ( t , J,Ood, » i »n,t ,,0'*d , O' » ,i i l * dn * HI - 
tu. |c»iiii ui »h tt sici which liu (,<ait wmlu mit; him to 
do' I h.il tunno* iu , and. d «n* oihei ohso^aimn tan he 
added, hut, tint it is to * m^h tlu di hi ol tin hudiand, 
unit v. the diit* mi is, th u slu ini, j;i\( to oi u one 
hut th* pei on, .ii whin Imuu unou ;h* muse j roper 
and m* i «foi u,us r>h«t*Mt*ors i.< maj, K Mif 7 * i« *n i d to ai 
ihat is tu t an <•!,(• < 1 1 L'ji 

With u hu’ii i to di« >•' j > i in, i pi. . dot* ibis case 
• 0 \ilid in lut -,tti nduia to jh, tr.» n st <>i the I’liintift 
oniv * Sunpr-iL h i t .»» ,«; /, *n th., C'hniil ci»nsa|rre<t 

a jl'irie volt uiuLi i un > l«»i het Ik tiehi, tjie cm* stion is, 
whethei it n j.os ihh m ';u mi mr .nieiests hi tun than 
bv ronsideuni'li r in t'i» md u»rv atuatmr ni am othe» 

« L*twj »/.vr {tun that she* ina\ di-»pos\ *>t ,»u h an intcirst, 
as she might hat anv r>thi i » * tu, by *tin , and, wdn tbei 
the various obligation* slu cinhes undci in th *sc difTuent 
insrrunie/Us ate not ohhg itum», affiitn^ inn SLji.tr ite 
tiust estate lull as muc h is the e\uotum tlu bond m 
HuLnc v. Ttnant , (a) and t sjn nalh *t mu a he consi- 
deted, what is the elh’Cl oi In i haun , both lav ml a hn« 
and come undei tlu»sc olilig.Uions, 11 sin meant nomoie 
than to dispose ol b# i si patatc liiteic^t, .md it she would 
have well oxetuUd*that intention the a instruments, 
it is vcr> difficult to say, that hu auso the futther inte¬ 
rests cannot he aflerted, her own mteicst shall not lu* af- 
fccted^ as she mtendul it should he it is ,ard, it shall 
not; because l\ hitr was the ti usti i to piest i \e that into- 
icst Suppose fyc had not d.ah in this transaction htiti- 
^elf: or suppose, the first estate wmc e\pn vdv to the 
husband lor hei separate use, with lemaind* i to Jl'/t/U 
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lot her sepal ate use : is there any leason to sav, she was 
not at liberty to dispose, to a third person at least, of the 
sepai ate trust in posst sston, m some form ? T1 she vva% 
why will not tiic, saint pi maple do for the estate in te- 
inainclir? Ne\t, supposing i thud person would have 
taken effectually, ait* II frte and gunman to be held not 
to have take n thi Plaintiff’s inteiest t ffettually, because 
White h.ipptns to he die poison dealingm all the circum¬ 
stance s , and upon what tenns aie they to account upon 
this bdl ? Th< <nu\tvan<f m 1799 to Iwan*, tor 99years, 
to accuic iMK»/ iIn i cm ipt upon the btrk bung l>> the hus¬ 
band* though a most mtonn.d, ion lui ate, msliunu nt, 
amounts to ,i pi un main ft station undit h» h md ami s»*al, 
though a nullity in I .aw, as tin horn! in Iluhve \ Tenant (a) 
was. that she meant to rhaigc lier life intcicst with th u 
sum. In some ie i puts this < .wo is stiongei thin \Yht*t 
/r/*\ A< inwrj/i, (/>' lo> tin i e ihttJi'i nf v as a mere i redi- 
toi , and the' giournl, that In would have a In iter hope ol 
payment tiom tin husband, the tiansactior having no di- 
tc< t m nin*x*on vutli his debt, c tnnot lx vciv iWil> sup- 
poited In th it * t*« the m mnt vms n« t given far b irk , 
and ir was justly- r* auined, for tin w iK might peimn 
the husband to na iv» tin pioocity ltmu time to time, 
and in rhat 4 asi the Couit will onlv give the jetount lot 
one ycai. In this case it must he corrida cd, r w he the i all 
this acquiescence is not to Ik taken as consent, till the 
bill filed, that hei hn^hindoi thos* claiming tinder luiu 
should receive ihc rtnis and ptoius i lie doctime a» to 
a trustee bu) mg the tiu-.t pi opt it) clo< snol apply to such 
a trustee as It uite: atiu^tec, not to sell, hut to picseiv'e 
contingent it inamdirs, and to | ay Un icnts and profits to 
the separate ujc ol th^ wih 1 lien the objection ol ac¬ 
quiescence ocuus. Lotd Alutinhy certainly held, (a) and, 
l think, justly, that long acquiescence under a rale to a 
tins tee, ^foi that i*- the pmuiplc oi lus dccice,) ought to 
be taken as evidence, that, as between the tiustte and the 
cestui/ qw t/m>t the relation had been abandoned m the 
trau action: and, tii.it in all othex icspects it was fair, 
for the inert circuinsianct ot ihe abandonment would not 
|)e quite snlhi lent. mv notion testing upon this among 
othei things , that the siu atiun ol th« trustee gives him 
an opportunity oi knuvvmg the value of the property he is 
to bu> better than tJic ust'ir/ que trust, that he acquires 
that knowledge at the evpense oi the ct&tuy que tiust > and 
is bound to apply it lor lus benefit, and it is so difficult 

(*n M // » r r lf> Cb )Jate t \ol iv 129 
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in most casts u* make out l a* mquitv m a Cuuit of [usliec, IHOv. 
whcthci h< has acud honestlv, that the (min has said, u 
is hi ttn in geneva I * asc that the iuism e should not he i^'h-s 

j»umitu*(l to but. 

Jt is impossible to decide this * asr without ha' mg the ^ Cfl1 
children before the Coiut, to haw thcs<. pomi, consi¬ 
dered , and I do so moth doubt tlu auihotni *>l *1 hntui 
v. Snxunmi^(o) that I disiri, win u tins < ium. * mc^ on 
again, that vase muv be ven lulls lonsidu.d 


Theban ilulilrenol mdhjsvvift m im» In /ugh: 

he fine the ( 0111 t,the easi wisas*un aieued Ia tin same 
Covnstl Ku tho l)i ii iidants ll'itu .i”d 'o ,*/it 
w as msi r t«d, that M r hat« \ 11 ina\ lx tin Held *»t tlu ehd- 
ditn, lb li ndants, the Plaintiff mu*1 gu tiuon 1 < • <»u n \ ight 
torcluf, and < ven ii tin liuhhcn had hh d tin lull, thrv 
* ould not ha\< had irdn »*, dunm; the Unmet toi hk , 
having onh a * onongi nt mU m st 

*1 he c as*, v\a > argued on hi h iH m 1 1i«* thddti n in do 
U tt net til 

7/>f —It li.o Hun fnd\ ohsi t ved, 

that this PI'tintill must obtain in Kqunv !>v die sto ngth 
ol her ow u it tie tlu it In I, on In i • \j>n ssl\, oi ,*« neially, 
piawd. It ii eot tiii vis.ui upon tin -> ort a -ion u> consi¬ 
der, whether tlu, ihildun, who an now I)* kndants, and 
may licit aitw have a light to sav, ^uannan is a tvustee 
for them, would, ii they wete Plaintiffs, bl i ntulcd to re¬ 
lief: the question now being upon the right ol this Plain¬ 
tiff to complain of these circumstances 

Under the limitation, hy this settli mi nt, to the wife for 
life, the husband being entitled m her right during rheu 
joint lives, it was admitted, he might demise for that in¬ 
terest, and, therefore, as far as it was parted with for 
their joint lives, it would be difficult to sustain anv com¬ 
plaint. But with an express \ icav to protect the wik, her 
children, and devisers, theie is a limitation, ii the h gal 
estate to the Plaintiff for hei life should be desiio)td by 
forfettutc or otherwise, vesting duet fly tin legal infi test 
in White; and stripping the husband ol the ugbt 10 re¬ 
ceive the rents and profits, by declai ing, that m that event 
he should not be entitled to mem* them , bur, tlui she f 
should ltom that moment be consider d as sole, and take 
them to hei separate use 'This was tin • lit * t, not ouly 
of the contract,’but also m ibis t mnt, that die should 
have the free powei ol making i will that pown ro te 


m b) Jite, v*A i \ 1 '*> 
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in.un ui iici unrunMollul until lui iliMth. Atconiim; to 
flit ir ik intention, not onh ilu husband was hound not to 
imMio 1 that Mill, but tin obp * f nt making //7/v* a trus¬ 
tee n\i»s to pioUtl her a^aiii >i iheiontiolui her husband, 
undulv lv it ist J, in that lespitt Whue anmslnnnuit 
of this soit is cm int* d, rlu husband and mi fk are pm- 
dia->us Id) tin iimMmi l he lain i p \rlKithu ly > wIuh* 
time is a s t tth mi nt <<1 Ik. own * ->Ut< , whether tin in¬ 
terests .in \ * ti d oi < «nttnt-c-nf sinh as di* s an ! he 
mode, adopt'd ip this in iUr< i, w.is l>\ jAn inj* in WhtU 
aviistiu to Mint fin 11 >t *d ih u pmth.isr h«i tin ik 
upon tlu m in la a * f l d r I ii, ♦hi i< i< j tin »»* \v >s mi* 
p4i<-itl upon lii'ii by i!it. ttl* m’it * il.« dutv to Iici, hi i 
ii< \ is* * s, and 11tv i iiil.li 1 ii , hiit n ist(ji,au» ku, that to 
ih e\tirlnl « u 1 , v*i .iii«I * *jim iM* powei-» il cumin 
«>f the » ^latL 1 It »«i ••fh -In could Ine hut* (nun tlnnt 
o 1 ImvH'ous , aim nt), link, adviadh, doin' upon he) 
paTt, Mo. hi i nt'd 1 im to -a,, Ik m» l« mis;* ) i •‘iiialin d uu 
(let th«''< o! In; m >*i, Hi wmild Ii a. hi i ii tnon <<*,- 
nit, ii he had no. p>f«h d ■ n tb i»»u t" * f »i b>t b 4 ) u u , in 
1 7\)'> hut I do not s i, iir!« s Jiit moth \ a a, his, oi 
Loon Mini'i fti<» , .ippi n i- to 11 k idcim* ol tlit mo 
new, liov lo.ji, t iii i nil tia.it foi th» h nhuid »oi}Ju In 
denme ln\< « u a. v*' 4 '* *>i a b. tti ’ uiiiutv If 
houi\ei,it .imid'l nun t.i|t^ dwt h advanced die 5?CK»/. 
and tin -id* • v* f 1U *t 1 ' * mi* * anioti**i in h. aihoftiust 
and o] pn ssi.in lowai<li* \,m rh* I.n t, that In Inp ut 
then to d* il widi th« • f »K , »> not imm m i . d »\ ith lefbr-* 
ttuitp th< v !'m i|iuof < ii < Mu'll on i * V* fn*n the cha- 
latter, in w hi h lu 4 - # <»od, is *un uhud, h» must not 
tonif»Iaiii, ii in'pin\ a i'» flu .< u :s i to tin ut- 

lPObt Tin «»'»]<. I t id 4 h, . -Hit ill him U IS to Mott it the 
wilt. a>*iinst i.n a* t h^ h* » 1 udiiv 1 , tin u vas«tlai$‘e 

jjowti in lit«, at i oi (hut 1 t«» t'n U'lMou** , iind. t tin. ttm.t 
fen In r v { at Ui* m , »m! the nn »im»a t «/f the lonuact 
M*1 b, ill * t lie ‘-liouhi in* » n mu V und a po\yu to .Hake 

a will, t ii du m.i » }* ''i it 

Adnutimr, foi l »n* m< i.t, t!»at shi hid a chat potvri 
n( 4 1 lluii* du istit. loan* “in, it mils* appeal, that she 
knew what slu w is ahout i p< i iall\ ii the • ah is to her 
own tiusUt , ihuiK'h ’ell i iiii'U. I*»i ''tie >Ihn benefit; 
l*ut he is foi in r iluh nm, a»d. In this eh id, a species of 
cmeni'itoi ti.at he wi'l act aiMiidin f *l\ lln. aibUmncnt 


iuiU*> what o ! iIm , i‘ *t tin hiishfUi 1, not withstanding 
the sill* alent Ion f men M hatl ] ou* i t > ■»• II the ht-sim^ 
pie and mluniai.it hid no s»u h piiMvi . unless 

the tiustte twidd join, a.id to.il t.fou^Ud a* t could not 
give them the powc She is reuitou to ai*ioc to &ell to 
*£v ans. d hat is not all, ior the deu.1 lteitis^ that slu 
doen this with the consult aad appiuhation i»l her ti'ustee 
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jiuI hi joins , d. \tro\ s the mu s, t* In* < i eater! In her wii!, 

and nil thi other ins It i, now suggested, that this 
convex ante, pmporing to coiucy the \uK’s Mile, and 
made umiei the pi "tec Hon din! w th tin * ou^t nr of the 
trustee to l t}tw*i is a convt vain * n> tJi t. t .tte lot his 
own he,u lit. *1 he c u» urastam *\ that .wsiue all ahiK«t 
ar quit, m ,, nf e, is t!v bond of ind* *i nitt h# / -.,/>* bum the 
husband igainst the tfb«t oi th< let-, **J r lfits hi, ms* li „ 
who‘s the piiiihasLs unch i tlu m *i uni ,ian» » - . t»*d tht n 
?h* \ jiiotUH* tins wool ill, with whom the htedianil 1« „« 
• mat *u l« ti f that she she uhl h.»\< tlu: tn \ , on. ouu oil 4 
power to muk» i w'i, .i id V r/ ' :•, u* plotter ho in rhi 
e\e r is** o t that | uwu , to ui 1 m i w ;l| m *j\ *>,»i it/. *4*1*. 
hiiiitin,^ the i 1 ic |o Iiim, ,» h d \ i t ii‘il th* i i i» t 

a *n,i 1 th> t i f "yp n I, il i ;»,n!, k , { i l j»hn e 

mpo . ‘it Liustanv "'op inhtihiiii’ I a i»* !,’ ’■ * an «*n 
run, that ms* ill i» i it. 1 n *’» 1 t is *iw n 
I he! * onh a j>ot ui die o, *o t tor n. »k'i > tin 

In I it h 4 * l . i i Li d ‘til I 1 ' '\i’l , 1 M '1 < 11 , ll' .'ll * 

««d xio.io , i I tl ii i ,i» »!• , I, .* lr. {>;••< 

loll 1 * a iii«; !• 1 < o td l *i. m *i Pit / a*/'/’ i ; hiMi- 
•ch, -,i opon 'h* t •' i i t’ .h ■ * / *■ * ", i> tin 

cm in t 4 t l i 4 in 4ii h* i '1 .1 i < ios on ii th it ti "h 
bad <oPt:.r' «* won him a* unrh i a ueu <l>iIiUjiI, that 
L ' i: piojw.s il to o'ii\‘ i to h»m u «on*. d< i amu .1, not 
tht son*, hut Mini i.i DO. >. up* thei e is nothhi^ to 

enable a»i\ pt) ’ii,i to* hi op; urph j iii.u, to i oiict I, that 
there* iui t w i iti uip 1 i tin . nii>t f. in pm* i imlcquitv 
ought to In a»UnJ, 4 t f m i J .\ pm* h*t e lioui IT/if A 
few veais ai ^»\\\ u4-» //V# u, }t t , / uj: die ta.iu. 

¥ 4 « » 

thus acquired * \ U'llmnij i’u\ duf, to hr. (»s/,i 7 .;w 
//fc.s/, fra 1u»j/ • an iiuiUiO ol or* -mini, and with tint 
convex on c ."I’t //sum tikis a bond 1 nid* anmv a^unsi 
Partes .uni li. • wilt, and «* ’ v m<nanL ae.ona tlieit • hil 
dren, and this Plaintdl th'»u .o ii h* i si. mop, t imp* 
of papti \, T ould ha\e am c Si. ir, m,i k« s a \ dim iavour 
of .lltia/ntG'i . and cwgi.^is <*u a p*t. . of pip* * not to ie 
voke u. 

Under such riiciimst'iu< cs c m iher** ho i doubt, that 
this Court will at lea-t unpin ia!) tLi >, anet, il it 
shall tinu out, that,* Mini oi mom v xvas w* Il ad\ lined, 
it is to be considered, win t)*ci th« Plamtdf has now 
power to ni Ae n xvdi, uinH' • ti h; In t su t. and that pa¬ 
per; and mhethei hainu; notice, is not a tn»s 

tee to the uses ot hu will, and i u?;ht to in tke a will is 
a present inteu**t It follow ■>. tlut the children would 
have a cone linen* light to sr, he is a (*PbUe lor tK: 
•other uses of me settleuKUl, 4 thue is no will All 
u quieic fctiec in sue h a ease is noth’ng, for tliej hate 
1 «Jr die m dn'.i baigairim; to* pi election lu th* 
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\<i\ List instrument Qitanttrm has express!} taken the 
Plaintiff \ engagement not to make a will, hi cause the 
ULle was detective, llow far it may be possible upon the 
result of an} inquiry to relictt her, as to the estate lor the 
joint li\es of her ami ho husband, ina\ be anothei ron~ 
suleiation, depending upon this, whether, as the hus¬ 
band had power to chaise a sum of money upon the rents 
and piofits duun£ the c overtoil*, relief could be given, 
t \en li am act was don«, destinying the estate diumg 
the co\citun,upon am oth< i turns than having the < state 
a pledge loi the montv so <ul\anted VY ith i< ititnn to 
anotlit i c m umsiani»*, I should hesitate long, be tote 1 
should sa\, this, while then is a sc til nt m, by w India 
wife, is undet t on tract to have lit* powci to ’‘lake a ml* 
during tin whole « ouifuit’, this Court would art upon 
an> uistiumeut, the nhp * t ol whuh is to put th.it power 
uiuki aionti<<l, that lontiuluNth whole cfhct of the 
contract upon m mi u;< nn iiuhmail\ In tug taken tiom 
the husband against lu j making that will Un ne'es**a!S 
eflc« t of whit It !-• v » put hu mind under a control a 
slat* in nhnh :lu p.n l\ . takin that unit mm.know 
>h< ought not to b< phut d 


Inqunu- wise dm ^ lid as »o ihe Miin , idtanttd, tht 
mstiunu nts cm mud, and all the uiusim uu s ol these 
transactions r l lu u>c was again uigtnd upon the Ma<** 
tei's icpoit, which did mnpiodui* am niimn stances 
that varied the state ol it, Junlu i rum tnai it appeared 
h> the admission of //’'U/r, that- the iomev inre to Joseph 
hvitiis was »n tiust loi II Utu , anil, that me M utcr stated 
the piotit upon Uu sal. to ///, <//, admitt'd h} Whitt 
to he 300/ to amount to at \n 

77 t* Liu/ C>'\m i ■ i on.- - 1 lie nri umstamv . of thus 
case ait vu\ mih’Uuu , ml tin i undue lot //7i/V has been 
in direit c onlradii tioh to the paipo-c. loi which he was 
made a tiustec in this in linage setil» mint, which in¬ 
tended to impose upon him tin dnt\ ol protecting the 
wile under all tircum dan c.s in whi* h she could be placed. 
It is true, the i ^taU lot life, heuig a U gal estate m her, 
the husband would be seised (.1 a freehold in her right, 
and entitled to lake the tents and piofits. That estate is 
followed b> an estite to Whit *, to support contingent re¬ 
mainders but upon tiust to pennit her and hoi assigns 
to receive the ients and profits ior llcr separate use* 
Whethei the intention was to give her the separate enjot - 
nient of the estate iiom and immediately after the mar¬ 
riage, or upon any change with reference to forfeiture, l 
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d«i not know . hut »* js 1 1ear, until On* legal estate in hei 
tva*i determined U\ some a< * in h< i life, die husband was 
to h*t\« ni liet right the ieiits and piohts 1'hr intention 
and vrivme of the settlement might In, that, it hi pie- 
mailed upon htt to join in a fine, ai cm nughi ause 
to ioi in i scpaiate use, but (hat \\1 »U r| b ] UIV . 

hand abstained fi*>»n siuh an act, he <-hpidd have the 
estate burn ff 'Hurt is difhcii i\ upon that, bn a Wh 
man, having **t t -oat* e-tat* fo* hu lib,mav in thi * mri 
sell that mti rc »t ♦ and, li (la t:a*va<tn»n is lap, the lit« , 
In nhich vt ts l.im nd into t, would »n L.puti **r , 
disposition of lu t est.it «d»o. Si/ thru pm pose 

might tail I’mlu tin 1 i»iiMii< iii, it'sibai, P '»?// 
Was J rnistCv to piesiiv, <.«»nuu a 't ul r t mamdi f s m \l, 
that he was intended to be a h»rt t on wif 

.»;» unst, not oiils Jk i hush md, but le i m If , bn di< ohj« * ( 
m giving h«i poaM lo di-po-i uni b\ diid i ul f#% will, 
xv in, that Whit . dumhl s» minimi du h g d e a m ( dial 
to hi r death dn should Minim In vimir of hi, prop < 
tjon pi per,-a soon ot t h« n.d un' ont* obi d will * t»»thbrie 
Ju i makt i disposition i u i tl « i, Jr< w «s (o b» iiiusiti 
for • noh p* \ ulis .1 i slit Jit l Id ippemi to do >u.«i • non 
b> that 1 1 < c and im* i-nti o*l« d w H l«ul. it Mo ,‘iould not 
make ui uj.po Mv.* i.i, in i^h .i liiutu to |n.iti if th' fn- 
tu»» intued oi dit* ddh i 4 d» »• dumb! Ik «»ui\ one, 
hiinplv in tip* (liaiattii of tuia»o lopieseivc, contingent 
remainders, foi that limitation ro d:« <n»Lv i hdcl is a « on- 
tingent rcanauuic r Uitj! (h«n should hi more children, 
there was a tonto.vupt hgal esuu n him, upon trusts 
which he was to t\unt“ : that h gal estate being a ion* 
Irngtnt remanubn mhimiclt, wlmh his e Aate to juesci \%. 
contingent lemaindt rs cnahh d him, and m id*. it his duly, 
to protect, fher last limitation tj the light heu*> of Cu~ 
thnine Parkins^ as e\pic ssed, iais«_s a ration tl doubt, whe¬ 
ther it was not a tin* t, nut t leg..I cst iu , and thco loti, 
whether it cotdd be connect'd with the legal c-uite, 
limited to her in the* beginning 

The Just object was to r.ii-a 1 ’<‘0/ i<»» the husband. 
Upon the report, 1 must take Loans to h< the hand that 
advanced that sum , not II'fun himself I'm tt uis.ution 
at that time was* nyi* nnpropt r, ioi then 1 was nothing to 
prevent huch a loan, if the wife upon dm consideration 
thought pioper, by a pledge of the < u.itr hn '»*> ais, if 
the) should iO long live. 15ut that t« tm is goiiv. by the 
c fleet of the subsequent eonvevanccs, though it would 
have been a piudcnt measure to have* kept a ahu ’ihe 
jnext transaction, \ipon IVtutc's affidavit, is, that the hua- 
band wished to part with hi* estatt icp.csc rumg a plan 
to purchase another estate, nearer to b* s«ttbd to the 
mule uses* If that had been the real tiansacMon, and the 
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* onsidnation iuu, some nA might have been innirrcJ 
as u was a Iran sac tion not smeth * confoimablc to the* 
tmst* hut a could haulh he c unsicleiid culpable But 
here is an estate, h i at a rut unt of >0/ The trustee # 
with all tin sc duties impost d upon linn, bu\s that estate 
at twtntv > cars' purchase At all esents he ought to hate 
given as much consult taiion, .is n was worth But, (not 
to la^ stress npun that,* suppose U 00/ tin lull < onsidera- 
tionrtiun llhiit i< pici< nts* (ioi th» upu eutitiion must 
be t tkt n to bt hi? is well a* the husband's,) that these 
pel -.ons hid a eh u powu to si 11 the- whole Pill* illume , 
and, to m ik* that good, they i<\\ .*■ tine to Aw///* « who 
puichaml in d//./. U f n't hi»ng the u i 1 otuchasri . as 
apja ns b* the om\^\ ince iti Insist a luu i * hi h 1 n d 
to that p* l son, who* t dut\ it was, hist, to pKsciu the 
contir.g* nt u munulu' to tin c liddimi, if an\ , secondly, 
it cutamly \vt-> a tiaiv tc turn, ojhIi «»\ to his duty, and 
paUituhph to he \vai> Sud n\ h|uit>, to •oiuur m .» 
scheme to tuk* liom the nil* tiu row. i ot mal im; u udl 
b\ culling upon la t lo nuh on* , and the mod* l»« wbnh 
thev eon* • rt that the *hddi*n shall ui*e< i tiki,js m ik¬ 
ing he r devise th»‘ istau •'» the ti •i'>t*‘c, the pnuOaso, 
and tailing u ] ion tin husband io gi\* i bond oi indcm- 
ntt\ as to the titl< . thuilu mating, a# uguiist tin wilt, 
an inttiest «n ihe husband to use di hu* manta* Hdhuuce 
to incline oi tomptl h**i not to atu nipt to make that will, 
the* free power ol making wnnh was tin thing * onti acted 
for l\y the k/ ttkmept i Iup* * an hi no doubt, these wills 
must be delp 1 ud up to lui, %o be* disposed of as she 
thinks lit. 

3S!« xt, h ts sh** an iutiicst in the mi t*, rntubng her lo 
sue as ldamtdl t \\ harem may b* the judgment, at a 
future tla\, ol t ! u effect ot the* fine 1 e\icci l»j her, which 
in my opinion n not go\uiud by J\mu>\ } J em\(k,(a) 
she has an mien, st t#» ^uppoii this suit: or, as a parent, 
and a purchase i b>i hr i < hddien under the munirige set¬ 
tlement, as all pntica to a mamage settlement are pur¬ 
chasers for tlu*r i .sue, -in has a right to insist, in that 
character alone, that the legal estate shall be so dealt 
with, that tin iniiMigmt iunamclers the trustee was 
bound to protect sh.il* nc be lift ih%uub peril as they 
are at present, leaung the elicit of her will, m conse¬ 
quence ot having joined in the fine to be decided after¬ 
wards ‘fiisthai, the pm chase by Evriw in May was 
for White The appuent ti ansae tion in August following* 
is a distinct purchase itom Lvans hy I put* : Evans Inn¬ 
ing no connexion with the trustee m the front of tin.' 
tide: the object to give a colour to fence against th% 
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Plaintiff and he* children; and also as to future purcha- 1805, 
t>ers. It appears upon the con\cyanic in tryo, that Hliitr 
sold for 1500/, dv estate he ha I bought lor 1000/.; an 
advance of onc-third , the puichaser having distinct no- 
lice, and taking a bond oi lndcmnitv. "tor for some wu? 
icason, perhaps not confidently relying upon the ti an 4 ac¬ 
tion, thinking, it ftught be useful to soften uny di>poM 
tion to dispute it, handed ovei 200/. to Piukc* and hi** 

Wile The advantage made is, according to the adims 
i.ion, «>*X»/., but b> llu repoit JOU/ Quit wan ie^is upon 
his bond of indemnity iiom lus pimhusem ITT* until 
1700, and then, piohuhlv iiom some intimation that the 
i asc ul Prnnr v Pra%. r xL v <») might not do, and, taking 
the whole tiansatuon logi iluu, ami attending to 1VoiU*\ 
duty* a time might conn , wlun il he should not have a 
title, as devises oi the PI i Hit iff, lie might becousidend as 
having no tide, anothti will «s tak< n iiuin hei, dv vi«mg 
to JjMtmun. their wants In mg fiM In die advance of 
J00/ 

1 his estate, then foil, was dcr.it with hv ilnstniUie, [ 236 ] 
fiom the beginning to the i lid, m .t vv »\ duccilv contiaiy 
to his duty astrusiii , md 1 haw no hesitation in de¬ 
claring, that \Vfi///tuM is U this moment seised ot the 
legal estate foi such «>1 the uses ol this st tllvm* nt is shall 
alter the death of the will be good, e ifce tual, and subsist¬ 
ing uses. Next, he to ictnam seised, subject to such 
uses altei h« i death, and to remain a trustee foi that piu- 
pose ? Looking at th« n title-deed, as disconnected, as it 
js framed, iiom the actual title Lvruis hajl under JKtor, 
hrbt £*uchmc)f bung, as I dunk he is, a tiustee for those 
uses, is a trustee, claiming directly against the* A* u«*ca. 
next, thur title-deeds arc so no image d, that it this suit 
had not been depending, or should not continue, a pur¬ 
chaser from him without notice might pet haps defend 
himscil against the consequence attaching upon the es¬ 
tate. Therefore declare, that Qtarmun holds the legal 
estate, but subject to such uses, intents, and pui poses, as 
shall legally and effectually subsist under the settlement 
alter the «Uath of the Plaintiff 1 hat will leave full op¬ 
portunity to contend for the title of hu devisees and 
children, if she sbtfnld not make a will, md the instru¬ 
ments she has executed as wills must he delivered up to 
her. Those instruments cannot pr^sibl} he held against 
her during hei life. 

As to the life estate, the difficult} arises laihei out of 
tile peculiarity oJf\he circiiirwt mces than from unv gene¬ 
ral doctrine of Law or ot tlu-> t ourt, with reference to a 
t onveyante b) a fivit' tovwt^ hav mg separate estate My 
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1805. judgment is, that in this Court a married woman, having 
an estate to her separate u-»c*, is capable of selling it; pro~ 
Vjuium Tulcd she is bono fide dealing with poisons, compete n: to 
deal with her, and not taking unttii advantages of her 
^ 111 li this Plaintiff, without bn husband and trustee, piopos- 
[ 237 ") cd to sell, to a third person, the estate for life she would 
ha\e to hei sepaiate use alter the diieinunation ol hei 
piior estate foi hie, she might have made a title in this 
Court: the nans union h« mg b,nn ]id<\ and no advantage 
taken r l hi question then i-*, vvh< ther, nndet the parlicu- 
!ar uumust ini e*oi the relation oi Whitt to this Plaintiff, 
and all the cuuimsUmi s of thi tian action, (lot the} are 
all ronnriUd. with tin original transacted ) upon a prin¬ 
ciple, diffeit nt Itom tin g« neial punuple, tin sale ol the 
estate, consul* ud as an e^tat< lor her hie, can or cannot 
be suppoitfd' 

Juht 18 The 1 nut flit w i non —f cannot bring im s*li upon 

any autlimm that i hut Men, and tin pi jiu uric oi wim li 
I can appio\«, in nflt* i ih* de posunai ol tin Plaintiff \ 
life » state r | h> tme it suit is, that /^uto w.//» is to he con- 
sideud as holding, siihje* t to (hi hi< csiitc. the same 
estate II hi*. would now lum had, if h< h.id done no ait 
ill altering the limitations ol thi scttluinnt. that is, sub¬ 
ject to the hie estate,hi will have an » -tate oi inhcutnnte 
m hun capable cd suppoitmg the us t s aa.l trusts hunted, 
by the settlement aitei the di adi oi *hc w ■ l« . the question, 
how foi the ion doc* oi doe, not .dh i i that power, to be 
left open, as a question ot Law, ior fhjt u a puic legal 
question* l he Defendants mu ,t pa\ die costs. 


'I he decree dueled, that th* two wills made hv the 
Plaintiff, dated tin 17tl> oi ,?//</, J78i, and the lUth of 
*\pril, 1791 *, should * o dchvcu d up to be cancelled, that 
new trustees should be appointed m tin place ot White, 
that titanium should com cy to such tnist* cs to the use 
ol himseli, his heirs and assigns, duiing the life of the 
F 238 ] Plaintiff; and horn and liter her decease to the use oi 
such tiustces, iheii h<us and assigns, upon such mists, 
and ior such estates, uses, and purposed, as are declared 
by tht settle iu< nt 4 rum and aiter the decease oi the Plain¬ 
tiff, save as to the ultimate reversion, which is to be 
limited to the use ol 2 , his heifs and assigns ; and 

that the nett incnd ol the Plaintiff should pay the costs 
of the Defendants, the children; and that tile Defendants 
^uatman and White should pay the Plaintiffs costs, and 
also the costs paid to the children. 
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GlLHKHI'ti. BOOKMAN. 

A RF.SIDUK was Iwqueatlird to the FI n niff, by name, 
ami u all the other children Iwreafter to hi boin,° ot a 
* hdd of th. testator at their icspccme age*. ot t\vuu\- 
-om , The Plain riff, hating attuned that agi, Idtd the 
lull 

iV; Rvnuihf* and Mr UtlL Jc' the Plaintiffs noticed the. 
woids “hereafter to be bom ohstning, that these 
avoids could not make a diilmwe as to the rule, c\- 
chuhng child)c n ho. n, af ci one had attained ihc age ut 
twenty-one, ref« nin>* to il"di**L"> v. /*amft^t'jn,(u' Pun* 
'.'Jl \. Lj*ijtf n \b) d Whttfonid \ / 0 / / A/ "/v/i/f (' ; 

,1// Lt'nthyjn tkt btjend/tnt % admiti* d, upoi* llm au~ 
thoiiL) of the lasted these < s, the poim could not* he 
maintained 


ttfOJ 

V-/w* 

H<* t 
J'/Zi/ -i» 
ItPsitb iC U 
<juc*tthctl ta.7 
ind “ all the 
•* nth* r del- 
“ dren here- 
u itte» to be 
“ bum"* ot H 
i* tbi ir i<*« 

M m v c ages 
•>f2i 

lh»»ji born, 
aft* 1 >'l< *U 
tine tbit i»;e, 
:ih excluded 


/7?r flluittr if lh‘‘ P'Jht made tin daiu , ohsnxiug, 
tint diildmi hoin altiiwaids at< cvleded ot nr^cssm, £ 230 
when a paiind di^i ibetiou is t*> it!« pint, though, if 
that cir* umstiuc c, dul not ptcuiit it, all would be en¬ 
titled In the <a»: helot e i-oid K'/'Htfv it wa*~. tmnh Ji4>* 
cussed* 

( a ) > ftir V f x t*)l * h ' h s, v-.| i» (too 

l f J itun\ m» 1.\ t * ’ St»» i/Vl icki 'ic* s n il;» eot« t - ) 1 ». 


I1ILL u CHAPMAN k«u* 

Vugutt 12 

JOHN SHACKMA V, b\ his will, gave i<>,000/ stock legacy of 
to his executor, upon tiu>i to transKi to the Plaintiffs, ^ck. at a pw- 
lus grandchild!on, m diikicut propmtions: bo tians- u '^|j r c ,^> 0R 
ioried to the sons at the age ot twenty-thi* <, and to the t hf prtittfiuoi 
daughteis at twenty-one* A petition was pi* M. k nt* a d by oiitfagiiee, 
FreJ<ink Hills one of tin giamhhiluicn, who had attaittnh l ' ln ff*^ u ^’ 
od the age of Uvcq*- three , stitmg his situation, as ananVnLfrrof^ 
officer m a u-gmv-nt going upon foreign ^mu, and hr, dure to 
praying a tiansfer of his share to his uni le and late guar* h^nuurncy 
dian John Hills to be applied and disposed of as the pe¬ 
titioner should direct, who hud executed a powci of at¬ 
torney to John Hill 

Tht JhHtn if the Rolls desired to be inioimed, whe¬ 
ther it was usual to direct a tzansict to the a f toiney of 
the party. 



Cases in Chancer*. 


m 

1805, Mi* Htutj in support of the Petition , said, there had 
' been instances; and mentioned Uhd v. Le Fevie; in which 

Una lasc I 4 ord Ahanlty made an order for a transfer to the 
attorney of one of the legatees, having attained the age 
h p ec ;g cc | j going abroad, and apprehending, the mont\ 
would be wanted for his affairs beloie his return. 

i 

The Master of the AV/s then made the oidet. 
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Hoi us 


UL VKK.K j 1 URTON 


August 2 

Depositions UPON a bill b\ a < Wiser against ihi heir at law, an 
to afact, noi objection was uk.cn bv the Defendant, that the PLmitih 
Sotnft/mirnd was P lulVf i to he an alien papist 

to be read (1) Ah Rn hauls, Mi Rami M . Daniel, Jut the 
Whether the Plaintiff, answeied, that the point, upon ulmh the objec- 
attcsUtton of t i on was taken, was not m i isiic. 

Mil abroad,^- FonbLnu/m, awl Sn lhn,na% Tmton,Jur the Defend* 

paientlj mhisdTtf, insisted, that th< Couit must take notice of tin fact, 
public char«ic- whether found in the deposition, or the pleadings: and 
eonsiderrd as W1 H n °t assist the PLunlill to recover possession from 
the signature the heir: that an alien tnemy and an aluu papist are, as 
of a substub- to incapacity to take, m the same situation: that the late 
ing Witney Acts of Parliament piofe&s to be for the telief of Ibitish 
tuteof frauds objects , and wire not intended m fa\our of foreign pa¬ 
te a will, devis pis»ts. Thev c»ted Revan v. Dike {a) StrjJi \. 6tiode ( h) 

ingrrealestate, Batch v. Tuikti (• ) 

Query. 


The Jlastn oj thr RJh, as tilt fart was nut m i&sue, 
would not pci nut the dt positions to he itad. 

Anothei objection was uken to the execution of the 
will, thwt the third signature w.»s that oi the Vice-Con¬ 
sul * the will being ext run d abioad , and the attestation 
of tome smh public oificei is considered ncee^saiy to the 
validity of the act, that the attestation m this instance 
was a memorandum by the Vice-Consul, to ope*ate as a 
certificate, a separate act, in his pdblic charactei, and 
sealed with his official seal, and therefore it could not be 
said he subscribed a witness. 

The question uj or that objection was sent to Law 


(u ) J Ch Civ { b} ') Vh Cue m. fr ) 2 ('* Cuh 10 


}(J) James * ►VAn ilohrs Kcp 56} ( 
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TIIE ATTOllNEY-GENEKAL r. WHITELEY. 




BY the deuce, pronounced in this rau an inquiry *Oham» 

was dmeted, among othei things, what were 

derived under thf respective donations to the Chanty , 

what salaiies weie paid to the tiuM.fr and usher of the »n’e, not dr 

fret grammar school of Lmh , how many bo)s tlv u* then dauug the 

were in tlu school, and from unit to umc had httn for 
... 7 . , i » » , * «i *i it v cor- 

llu nsthw v cai s f whether U would he proper to make ,, , t< v 
am and what additional sal.m 10 Mithmastu ox ushei m tmilirr rjncc- 
iuttiu , and whether i! would he pi operand for the benefit n *’ , » ^ j tnuut 
of the (.harm to have* .mj oth< r master or mast* rs to teach ^ijjj 
nviiimk;, .u lthmetic, and oth* i 1 niguagt s l>% udts the («ifek <>f t< ha.it\ 
and Latin, and u was oidm* d, that the Mallei dnmld ’ 1,1 ,,f 
consider of a proper scheme 1* * can) mg ihr Chaute »uto JVlicaMw* *!»" 
tMention. ^ o^jcVts/hilcr- 

I in »Mastei\ lepoit stated the last donation, !jv the enifiom 
will of Willium WimfulL dated ihc (>ih of /«/>/, l >3 *, diwnimciul. 
dicldiing as to se\v.x.dcopvhold pi* mise s, which wcu sur- toiunl^onK 
randen d to the us* of hr will, tint the feoffees, and the ir where,t u 
hens, slnmid stand se*m*d to tin use ,»nd for imdmg sus-‘*«•«, dui by 
tcatatum and In mg, oi on* honest, subsumtril, i< alucd | l 
man, to he a schoolmaster, to t* a* li and mstnu tine ly fot j>ViHhh g*c p* - 
ever all smh voum* siholais, ) oaths, and children, as ul oiyccT vuil 
should tome and lesoit to him horn time to turn, to he lv dcsinnf*!, 
taught, instituted, 'md infoimid in such a schod-housy. 
as should hi found, < i e< h d, and built, bv the pm isfuotv rs * lU ra*»f to the 
of the town ami parish oi huh* upon condition, that, il »nhilnUirtsoi 
the pai ishioner*' should not found, ikr a sihooMinuse, ^ 
and alsopuichase unto the hoolmastrr forth*' time heiuf, foarj \}£° 

a sufficient living of oilier lands, to; e tin r * with his gift, to urn, >n mg a 
the dear yeailv value of 10/ lor over, within four tears ,Kt g*«apimar 
after the testatoi’s dc* east, then tin- feoffees should &tand 
seised to the use of the poo* inhabitants of A. ,*A. He icartimg 
duet ted, that ins feoffee and then h* ns for ever should jpMi'iinuticj&Hy 
have the nomination, dee tiou, and appointment, of the J ,K teamed 
said schoolmasti r , and gave them powei to put lum out rou^ufuJ^d 
for reasonable cause, at then disi utioii . to point the 

r l he report als’Vftatecl a suricndei of copvhold premises .»pplin*n»n of 
on the 13th ol AL"/, m the second veai of Philip and 
Marijy by Rvhaul Bunk and lus wife, to the use, behoof, n”‘c\nJut» 
and sustentalion, of the free* grammar school ih Lea A hi to r F,w/. t 
ever: a feoffment by Sn Wilburn Ann intend m the same ai *d 

jeign, with a declaration, that the feoffees should bestow 
and employ the issues and profits towards the finding of with « view 
one priest sufficiently learned to teach a free grammar *«>commerce 
school within the town of Lt*>ih for ever, for all such as [ * % 12 ] 
should repair th«‘reto, without taking any money more or 
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1805, !c‘s (nr teaching of the said children or scholars, saving 
of one penny of every scholar to entfcr hht name in the 
master’s book, if the scholar have a penny; and, ll not to 
fi? vmml enter and continue freely without any paving : and a sur- 
Wmjia»r rendei of copyhold premises by John jfoote and others, 
in the thirty-seventh year of Queen Elizabeth , to the use 
and behoof, and tor the suppoit and maintenance, of a free 
grammar school in lent s for ever. 

The repott further stated, thai by an inquisition, seven¬ 
teenth I K w in found, thtt Lawtnur Iawstn sur- 

icndned copyhold picmist-. to the su'itc matron, repara¬ 
tion, find in e us* , of the gi unmar school of l,e*tls s and 
otlur piemj*-es s to the use, sustcniation, <pnu»leiianc\, ie- 
pmation, and guvtinance, as well of the fit egrammai 
school of ltel s, as of a n«u .ter. usher, and sihof.us of 
the said •'thooR tot c\'i. that mum persons took of 
f 243 ] Queen Lh znhtth other preuusi . to the use of the school 
and tlic Ring’s highwiv** m but that the icin') arc 

soleh applied to the use oJ tin ft<« school m L*'t \A : that 
T \ illirm R'J>v*sw s»u< ncK ud otlnu premises, io? and 
towanl > tin keeping and m uni lining of {In free gramma* 
school of /. eiA a foie aid . and tli.it all I he nlinntd 

S urmises \\ ci r piucha-td viirb monos belonging to the 
ice grammar school of l(td‘ lh unothei lnqiii-ntum, 
thirteenth II u Vva■» found. that otlm lauds were 

devised towanls the inaifiiumiu' of tin fret bool of 
Iefth . and it appemd, tint Su I'lsviit* (field devised 
and bcqiu uihcd several huus s, tin unit whereof was to 
go to foe mmnU nanc e of tin fit*, m ltnol of hvd that 
r !(jhn llamsou i»v hr. will in dm cud as to a house, 
then used as a ^iruinm school, lh u it should he fot a 
master and v ,h« i to o uh scholars in foi ever* 

1 he Mast. \ tl»« u 11 \ tslu d, lh it it clid not appear to him, 
that tin t \\ a-» rim • ul» .tanti il diflcmut between the uses 
of tin social donationi , hut tlicv ait all in» ant to he ap¬ 
plicable foi the hmcfit of th. graiumai sibool m 
originating nnilei the v ill ol r ..r ll tlluwi ^heitfiekl. Ho 
further stated, that it ap» uul to him by the ufiidivtt ot 
the u Luoj s, nicinhcis of tl r < oinnuitec for the manage- 
n;vntof the fund*- of dn fiiepiamm.u school in question, 
that the tiiition i»i tin 3 ( h< 1 *r» was coined to the Gnek 
and f.itin tongues solely, and did not extend to any 
othci branch of educ atom wh it*.ver, and particularly, that 
the tea hing of and authnutic, ot of the French 

and other living languages, formed no pait of the present 
system of the school, that the town of Jteds aud its 
Neighbourhood had oflate years increased veiy much in 
trade and population, as well m lcspect of its inland trade 
• which was veiy considerable, as of a vuy extensive 
[ 3 foreign trade, earned on in a direct manner to most part 
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ni JFmo/ie, independently of and without the intervention 180 7. 

tji the merchants or mniLtis of IwiJon* and therefore v^yn j 

the leaining of Fret vh and utlu t modi mbs tnj» languages A n u>vh 
wasbuonu a matte i oi giear utditj to tiu merchants of 4,J '***' 
Leeds, and to such of the inhabitants an sve> t oik erned in Vm '' t xry 
the trade thereof; and the tcaihiug of such living lan¬ 
guages was betoirti a pi oper and very \u< iul p,ut ut thr 
*iduration of jouths intended lot ti.uk*. tliat (hi th<* rea¬ 
sons :dorc?aid, and other tuisons, an Mm; out nf the. m 
«nmstmce« and situation of tht town of lt\th and tin m 
habitants theicol. tlu plan oi education, then put I*m d in 
the Mud i,i umuat m hcml, was m the judgment of the de¬ 
ponents become imHirum tor the mupoM of gn im* ih<„ 
nei^suiv and mo i suinhlt quali tu itions to tht using 
gcn*'iation «f that town and its u# ighbouthood and it 
v ould be pi operand h/i the b* ne! t oi tin (‘I ai»t\ to have 
madeis appointed t»i teach \\. mig and arnhua t,e, and 
the Fruit hand («* rm m, and mu h oil 1 1 lunpu u»» \ 

is wui tiMM'tv nit .id fo foim ih« k>ois of a mu 
tuntdi oi lomm. ul < detrition, ,oi»l that such an t v- 
u lid* d plan oi tdinatini m tlu • * ii« n »1 w.ndil l»r*vri\ 
uspJul t( tilt i *>li tbit tiU . tin 'mot nl Di/^, arid would 
be tlic- iiu.iusnt i*i• a»u m i-anudu nnmbei nl *.* holars, 
whuh hid niuth fko a« d noiuithsfind'n ; tht csfendcd 
trade and in* oastd i^oj ulatmn oi tin town: and, eiiri a 
sufficient m.iirtenanee was ]>?ovitk<l lr>i the Dr f« ndaiits, 
the iwastei amt i»du r, time would ie a suiplus arising 
from thi funds of the Clumtv , whuh ought b<* u adults 
applied in slants <d muH idditional masteisas might be 
employed in tht evtnd«d plan of ediuatmn abovosug 
gc&tcd. 

The Ma»ter fnrthei certified, that n p dar\ «>* ICC/, 

<?-yeai is paid u* the master, and a grata its oi about 7.7. 
at C'hndnut ', and a Mdarv nl ML u-. t at to the ushc 3, and 
a gratuiU oi 42/ * dm at tlu d«U «»i <ln drifts., tlu. ilih I ‘24.5 
of Dei evUt t/, 1797, time \vei» tntv-iirc law's in ihi 
school, and time had been hi; the pond-ng Lvc i «mi ? 
about fort\-four, and it <*ppc mug, that dm. i. n.,Unn« 
in the oiigitiai instituuen and ‘inlounuui d this Ch mt;, 
which ne'tssarily excludes t!*“ u nl mj, of anv usi in! 
kind of lvining, aad that Horn tin pi ft nt mi. union .oul 
ciicumstances of the town oi Isn A, (^n r tin bimei.r 
whereof the Charity was instituted,) it wdl b< sei\ hen 
fiual to the inhabitants to emplos pait of tlv» lands to 
wards teaching iho^ things, v;Lu h may be useful m tiadt 
and rommerce, hi approved of adding to tin pic*cnt 
; establishirif nt one Get man maMer md om I'hemh in¬ 
ter, to teach those languages^ an 1 a mi&toi ioi teaching 
algebra and the inathunatus : but it appearing to him, 
fhat there are u varietv oi school' m l*vl> alteadv f > 
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:cuihing writing and aiitlimctic, where boys may be ii>* 
strutted at a very small expense in those branches of 
education, and that a sweater ptopottion of piejudue may 
arise to such seminaries, than ot benefit to the inhabitants 
oi the town of Lieds, to have writing and arithmetic her 
of expense, he therefore approved only ot those three 
additional masters; to be elected mlikc manner as thr 
master and ushi r from time to time have been. The re¬ 
port further stated, that, as it was unceitam what number 
of scholars there nvn lx upon this plan, the Mr^ter gave 
no opinion upon the propnetv of am additional sahuy to 
the ma»tei and usher, and ioi tin rt ason it should 

lx left open to the relator, and then iu lessors to give 
ieatonalih stipends to t)ie additional ntusU. s fiom time 
to time, and to van tin salaties oi the piesent mastci 
and usher hom time to time, according to the iiu tease 
antidcciease ot the scholar 

An c\< option was t*iki n to thi * i. p^rt bv the Di f« nd- 
ant, the >n«ht i , on the ground, ♦hu thr school wn in¬ 
tended lor a lit • grammar v horl uuU , not lor algebra, 
the matin matn s, or the mod' i u I.mgiutpi s . that it d*x *> 
not ,.ppe u, tin prison,, who < in In, ml tin i Wool, intend¬ 
ed, that rnon thm one mastc i and »uu tisln i should be 
appointed and endowed ; uid ihuriore no more ought 
to br appointed , especially is no complaint i» made, that 
they are not sulhcient to instruct the number oi boys, who 
attended or wish to attend a fur gi animat school itt 
Ireds; and, ns the estates belonging to the school are 
chictlv copvhold, a considerable pan oi tin rents must be 
set apart to pay funs and ioi icpait>, and the residue 
will not constitute uiuea .oivable salanes lor two men of 
learning; who are to derive no other benefit from the 
school than then ‘ulancs* that the utility ot teaching the 
French and (*»imau languages in hitme must depend 
upon accident and political and comnnuMl circum¬ 
stance , ami the u foir is not piopet to hr made a perma¬ 
nent puitol an institution like the present; and in case 
tn< mastei and ushei aie not entitled to the whole of the 
rents and ptofits, after sotting apart sufficient ior the 
fines, tlmr ^alain's ought to lx* augmented ; and they 
ought not to be left to t» e discretion /»t the committee ; 
but .peellie diuclious should be given upon that head. 

Jb kn'kiiuis , rind M\ Hell\ m support of the Exception^ 
contended, that this was the hist attempt to divert a Cha* 
ritable Foundation from its original design; and, that it 
is of the utmost importance to keep up foundations of 
tins nature, and to secure* to the* master a iespectabl e 
situation 

The Attorney-Gain al) and Mr. Martin, for the Report 



( 1 \*jls 

r Ar LndC.v wn11 ok.*—T his cm appeals unde] sin- 
gulai cucumsiuntc' Th* obp»t of the inhumation is to 

• on\eir tins old k school into a. < ommucial *u tdcvnv , and 
^he Comt, instead oi declaim^ bv the d<« e the lninu 
o{ tin* Charity, has sent that to the Master, vvlio bus de¬ 
nied that question. Ihat u cates a diHnultc ot hum. 

•St\irU\ the cause ought to he t*-heatcl, tnd the Coint 
might to dot hue, Vvhat is tlu Chant) liut m a Chusit\ 

«. t 1 may do that now l 7 jvui the pi simple, that, Ow 
•Woinulion pi:»\ mg wtonj; lelnl, tlu C.«>uit wdl, .is o 

• .ught, gi\ e sin hi c lu i as w ill do pistuc to the l)c L nd- 

«nls l may *n *t (_iui*t\ tak*. nun h 1dm U with 

• u >i loid a . now to * »j»w*m and dcci.i what :s th 

* hauls f ,uh 1 pun ted upon lli.it 1 ji 

'l m tjm sMon th# n . >, win th* i the ( ouit 1) t»l anv powt t 
{ > do tins: what i»*Jjt liu (ioi f had to aln i the t-^a- 
Misii’i ent *»I tin (1. nits l>» m'-ti tiUKir* ot louuda 
tu'ii Without eon.* Ini I ii'jh ol ii'j;, thr Com t ha» 
a / an h tight, «i a t i i sh i.M mi ^ i*» whi I. the nppli- 

* alien ot t!u wind* hind would disiio\ tlu <h«i liable 
j.urpo*', m o* *Ji i to p* e»\< th it piiijiosc, s 1 1 upon all 
tlu author .in •, in v tit tin to* Couit in assuming that 
powo, th i oi ouis* h s* i\ % h at , and tin alti T.itiO’i oi 
tlu natuu <d i < h • i it', ^ a pi optimum as senoip as ran 
lie oileiul t<» tht juds'uiuit «d iV Cumt. iin question 
IS, mtwhat au th.. qualification* most Mutable to the 
rising gctuialton of the plate, wheic- the charitable inun¬ 
dation snhast^, hut, what arc the qualifications intended 
If upon the msti aments of donation the Ghinty intended 
was for the purpose oi carrying on free teaching in what 
is called a free giammar school, I am not aw an*, nor cari 
l recollect finm any case, what authority this Court has 
to say, the c emersion of that institution, b, tilling a 
'-chool, intended for that mode of education, with scho¬ 
lars, learning th** Geiman and French languages, mnthe 
matics, and any thing except Gicek ami Latin, m within 
the power of this Court. The (imposition is cptire diitci- 
cut, wheic the directions pta\cd are found* d m a pin - 
pose to promote the duect object oi the Chari tv j and, 
where boys are to go*to this school, who .tie not to Irani 
Greek and Latin, but are to have a pai titular patt oi the 
school set apait, and the funds applied for a difTeicnt pm- 
pose ftom that intended by the dorum; who h, may he 
icry useful to the rising generaron of Lted\ , but t annot 
possibly be represented as useful to this Chanty. The 
-ddficultv is insupefablc. 

* As to the salat v, and the giamity m addition to it, the 
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m mm) dealing with the fund** belonging lo this Charity 
»u* hitherto hern upon a pnnciple, which I do not sav is 
incorrect* that is,* supposing a competent master max be 
found to teach for this salary, that it is within thi powei 
of the trustees, if he conducts himself well in the execu¬ 
tion ol his duty, to gi\< him a gravity almost as huge 
as the ctrtam sal try It is much moic consistent with the 
principles ot tin, (Jouit from time to t»nv* to reward*the 
master out of the fund, and \ v$\ Litgih, pmh'ipL m pro¬ 
portion 10 the irnmbn of v cai ■> Ik has hub! the office, or 
to the mmibei ot l>o\ ,, jhan to appl\ any pail of the fund 
to a pm pus* the donot . did not look i, As »o the u*>lu i, 
some of the instrument-* expus* 1\ found an i r her (t is 
mou agieeabk to pnnuph, to nuit\w th** tmoJumuits 
ot bo*h the musU i and u f h<-r, bn earning on the purpose 1 
ol the foundation, than to In mg m master» to whom tin 
ohjet t ol M d< » s no! point, 

Af tlu date of the dt.f iiv the nuinht , of the boys at 
tins school u is lmt\-nun and lot some turn, pievmus 
h.ul hem font-font , and it is ^unpo* t*I, that for Jut tea- 
son tins Comf is ntlihniv to 1 1 \ down a p* rmamnt plan 
for cdncatH n m othei uudie-, no* the learned languages. 
Experience justifies die ohsei\atimi, that, nh, re tlu re is 
a school null a laigi r* fahlishimut, and tlu scholars go 
to it grafts , then* is a siiong temptation not to stiuggle to 
obtain man\ sHioluis, and r lieu fine thi amount of the 
salary sometimes defeats the purpose . But does that give 
the Court power to apply the i ex time of the foundation 
to other purpose -> than tiiose, to which the author of the 
Charitv has devoted it, and, acting upon the ground^* 
that at present tlu number ot srholais is not as great as 
was intended hy the founder, vary the nature of the esta 
blishnient, at the hazard of picxenung hereafter, under 
another masur, an increase to the number that was in¬ 
tended ? Much less is that tight, if there can be such a *, 
management oi the fund, consistent with thi object of 
the foundation, is can provide fut the due execution of 
rhe master’s dut) , alwaxs securing to him a respeitable, 
independent, situation , ami as to the excess giving him 
a little beyond ivhat will secuie that,iexpectable, indepen¬ 
dent, situation, he ought to ua\e. 

The icport states, that thete is nothing in the nature 
of this foundation, that excludes an application of the 
fund to any kind of useful learning; and that it will be 
veiy beneficial to the inhabitants of Leeds to add master 1 - 
to teach the German and French languages, algebra, and, 
mathematics, excepting expressly wi iting and arithmetic f , 
as there are other seminaries m the town to which such 
an establishment will be prejudicial. Upon what prmci - 
pie does the Master set off the prejudice those other semi- 
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wanes would sustain against the benefit to the inhabit- 
* ants of /u.A^ If a< cruling to thi pl.m<\<n) boy to be 
Uought to the school was to bi taught the k irned lan* 
giMgi-a, and tin (mum^tamr. that iIum- «»th« i sciences 
win to !»c taught, would indue« persons to nd bo\s to 
th< -.cliool to le.un.Cire< l and Latin also, th »r put pose 
xmghi have a tendency to promote the ob)e(toi tlu loon 
darioti. But, li these plum art To he disiim t, the msii 
thtion will be singular lia/.itding the destitution ol ah 
utilitv wh.itMrctir 'Ibis !*• a ^ In me to pinmute tin 
bt ueht (d th( mej* Hants «d Leals It is not, tnaf *h« 
j ooi inhabitant* an u* lx taught Mudim? and vuitm,, 
hngbsh but the ihtks ,n»d i nliis oi tin tin n hauls ate 
to be t night i'leinh .md (•■ i man, *o maidr tbt minium 
on Ondt 1 Inn, Hu * 1k< t would h*‘ in turn out tlu poo, 
L.tHn and <o t **k s» holai s dtogc tlu r i o mAr tin * s» hoo<, 
as a ( »rccl* md L.uin -a hool, use * d, ^ <m mu >t Inn < tlu i< 
whit ih< ntuhoi > oi tht Charm e\{ie i s, a Lanud mao, 
' anabh In hi. hi* and di»cti uii ol gun.» the mo 1 usi f«d 
niloimatioTu T1 pu a ins, inclined to plan iJiiinsiJws in 
that situation, a»* u*!d, Oku i tnolumi nts me to dcpuid 
upon the inimhci ol thobos in a ihonh to !>«„ founded 
upon the ptu m (ph», that it h not ioi tin l>* in fit of the in¬ 
habitants of die town to i'Min Luui and (-mk, m*u p»o- 
po.se terms most i al> id.iud to nja I iundidatc» , for,con* 
nccting the liiruw md <K < use t ol emolument with the 
actual decrease nt th# scholars, who air to leant Latin 
and Greek, the nen ^arv * ftrr t of this plan must be su# h, 
that very little hope can remain to the master and ushet 
of an increase of their salaries 1 doubt, thrtefore, whe¬ 
ther the plan, which the Master has adopted, is the most 
useful; if the principle can hr lrpiescntcd as resulting 
from all these instruments 

Taking upon me now to rorred tin* omission of this 
decree, and to declare, what tins toundation is, l am ot 
opinion, upon the evidence now bcioio me, that the free 
school in Leeds is a free giamnmr school, tor teaching 
grammatically the learned languages, according to Dr. 
Johnson's definition; upon circumstances, without \am- 
tion in fact since the, \ ear 15 5 "J, to whuh I ding, as lx t- ’ 
ter mtciprcters of the real nature oi the Chanty than any 
criticism I can form, or constiaction upon the instill¬ 
ments, for, with the exception of the highway^ the ori- 
*gmal founder proposed to the inhabitants the benefit oi 
this donation by his will for a iree school- it appeals, 
N that there has bcCn a free school in J ads , and to this 
•time every Charily, given by these instruments, has been 
1>\ inquisitions and deczees upon them applied in iact foi 
the benefit of the free school m Lads • m which nothing 
has been taught but the learned languages, and undci 
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in 

• mil i.i< is the result of the evidence is, that die j: < 
cilioolin Lrtth is a lice grammar school for teaching 
giammatically the leariu cl languages. The reason ot ms 
opinion is, that I do not apprehend, it is competent to this 
Gouit, as long as it can hod any means oi applying th» 
claimable fund to the Chant) , as creab d by the loundei 
upon aii) general notion, that am utlu.r application would 
be more beneficial to the inhabitants oi the place, to 
change the natmc oi the Chanty A. case nun arise, in 
which the Mill cannot be nhrv i cl: but then the lurid Mill 
Principle oi not go to tie* hut , upon the pnnciple, that an applic i 
t h f*n *, sib ap iion is to be made, as iv ir as ma\ lu , ( a, giou mg nut ot 
utv^uKiV 11 ' 1 ' 1 p* niciple, lliat \ou rue to apply it to i^c. object 

the puns' 1 intended, d \ on c in Ii mu«l thcrcfoie appear b\ the 
object JVlastu’s tepoil, that the Com t imm dc^pau ot attcimug 

be altm that obp < t. or the C t annot cntei into the question, 
in vihat othc i w u the fund to be applied 

DecLu* , th it the Char it \ mtvud« d to hr c rablislicd la 
the fust donation, in* turnin'J u* the ATi<-ti'\s i^poit, 1 , 
the sustrnt.it t**n and maint' nance* ol a bte giammai si ho d 
for the ti celling th“ lcanud limpiagc-^ that the hi* 
school m lit' 1 ’' is a <M< enMMi.u school foi thi~t j aching 
[ 2aS J granunaticalh the lcrnmd linguages, and ih *t it appeals 
to the Coml, that the h u* teaching thereof is the Chamy 
intended to he established by the several donations, men¬ 
tioned m the repoit, so fji as the sunn relate to the 
school. With that dedai anon let the Master lcvitw his 
re port, as to any plan thej may think proper to lay before 
him ; and u wdl be open to him to consider, what ia pro¬ 
per and necessary, not for the benefit of the inhabitants of 
LeedVy but for the benefit ol the Charity, declared to be 
such upon this »«cord. 1 send it to the Master in that 
large way, for, though it is determined, that the Charity 
is a Charity fot the pm pose oi leaching the learned lan¬ 
guages, jet it is open to consideration, what arrangement 
as to the management, and the sahuics ami gratuities to 
the mastcis, may upon the whole be pioper for piomoung 
that Chanty. But it goes much further, foi it is right to 
make that dec la i a ti on in the deutc 


251 


1805. 
O/v'O 
At runs i * 

Cf NHI u 


tV.i/rriM 


t • 'J\ 1 "j Ht'* fi'ii* , MU m } ante* vol v . » . 1, 



('ASKS I\ .1 'll VN/ I it*. 


LORI) SHIPHKOOK r. LOkl) HIMJHNBHOOK 

l T NJ)KIi a decree, dimtmg ,in ^ium of tin poi- 
nnal * >L*t4* ot Jjvia iWutta I wn>n % who died in “Joi'tit/fu, 
. Ijwr, ihe Master's upon (hjipvd all the executor*. with 
the stun ot 1*100/ *‘> yuv r*>// Reduced Rant Annnuu 
md intcie >t, and one ot th< m ‘tpaiatelv v«th *\"1 C V » 
in*/ .tceivvd In him on account ol the pei -anal * state. 

'Ihe Defendants, Lend /.*•' /\ Sii Of /<o */?, 

md /V/>? 0Vo<//, tlue*** ot the « \ct uh»i s, to**V exemption* 
lo the itpoit, loi chat ,;n»g tin m v ul. tin* l°» l (*/ Ihdmid 
VMiUitu^, and the mt< test, all* c».n ,, 7 1 i tb* ft * dis* 1« u '\i . 
dial h’ /uh , 1770 th« v join* d in cv<uJiu,; a power <«l 
attoincv to the louith «\iiu(ot foi the s*!t < t tl» it ao«k, 
op*»n lui it tjnc .t and lepr* -a nt i-n n, that tt vv is i* ipm* d 
lur the pm poet uf jm\ mg d» *»t> , whnh sto* l h sold on 
the Will ol Jar* hn 77-?/ h* fh v us p» limit'd n» 
Hi ullage the uibnt * ot too estu< , md at the* turn , i th. 
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charged, mulct tlie nmnnstmir of «Ins u>t 
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might he comp u< d io , ; v/. o'. \ />', t wi,(i(j and did not 
resemble (Juimht t s v Vo, i* htn ( h\ 

The Attonu ti-Unn i iif,, M Mr Akxondtr, ttmf 

Mr* the Wasted* Report, insistcd/tht» the t 

cutors ought to be charged on the ground of g«o s negli¬ 
gence . inJBacon \* Baton the cirrumstann sweie sidficicur 
to piottct the exe« utor, who ti asted the person employ ed 
by the testatoi himself. 


The Lord Cuanc fllok. —If thi -»case cuukl In* put thus, 
that at the time this executor made the applicati »n to the 
other tinee executors there wm* no debts due, and the 
application was thciclore found* d in lahehootb met ting 
too easy credit fiom them, making no altintive incjiin 
but reposing entirely uj)4ui thtui co-evemtoi, ’»\hohx iiio 1 !. 
means got the* produce of the* stock into hi* hand*., and 
applied it to his own use, it would be impossible* to con¬ 
tend, that they would not he chaigeable with Ipm 'I his 
happens to be a fund, o\ci which exeuitois ha\c no more ( 2*4 j 
control indmduallv than tiustces hate o\er a tru.t fund. 

The principle ih£refote is die same as that, which governs 
the case of trustees Rut an cxecutoi, having a turn!. 


{ a ; Jlnte, \ol v 331 
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standing in the joint names of himself and another, t annul 
upon the lnue representation of the co-c\ecutor, il false, 
lu lustified in doing an act, ihai is an exeicise ol pmva 
o’ei that fund. Fust, tin act must be ne*cssai\ tor the 
purposes of the will* and the pu son, to whom the rcpie- 
sentation is made, lias, imposed upon him, at least ordi¬ 
nary and reasonable ding. n<e to uiquiu, wheiln i the 
representation is tnn So hu the punciplc may be safely 
laid down 

Also, if an iMiutm had been dealing with the assets 
a ronsuh l.ibh nine, om«h beyond th.»t pmiod, in wlrrh 
ncioirimg to tin ordinary coin ■>« the* <h Ills would be paid, 
and he appln s to tin otlu » < sc i utor to have till» hind put 
into lus hand* t \i hisix < l\, md the nilrtr docs iinpiiu . 
and satisfa s hioist li, that tin n m d« bis unpaid, and the 
real i p\upt>M <>t the uiwt, making tin ippln it'on, was 
to apply ilie fund to the dr t barge «»i d< lit-, if it turned 
out alurwaak, ib it in had m hi, own band, a fund, 
suflitn nt f u ti»*' ptymuuof tho*- dJ>l f % and tKi'fore 
the implication of the tithei hind i > ihtl purpose was itu- 
nerc rn\, and that iuiul w i*. iv>t u\ fail devoted to the 
purpose’, foi which it w.t> piuynhd, H would be inipiv ii- 
hie for the oui't.n, who ptitid with it, to dischaigc 
himself lie would be Mihp ‘ to iJk jinputation ol negli¬ 
gence, as having hem too *aw with his to-csec utor; 
too tcmiss m not asking, how he had been dialing with 
the assets in lus hands, two year-* and a half m this in¬ 
stance.* 

But there is smoriicr rase, going beyond that; and upon 
which I am not sine thete would be a principle for 
charging the eiMuioi Suppose* one executor, the others 
not intermeddling or mtetposing for two years and a half, 
had got funds m lus hands, which he ought to have ap¬ 
plied to tlu debts, tli it he had not done so, and was m 
such tin uinstunirs, that he had not funds to discharge 
the debts hi .night to pay m respect of what he had so 
lectived ft would be impiudcnt, I agree, for the others 
to place other funds, hahh- to debts, m the hands of a 
man, who had not applied those funds he already had: 
but, suppose they did -o, and he actually applied those 
funds, so placed with him: would they m that case be 
liable: tlu other iunds having got into his hands without 
their inter position. no means they' could adopt capable 
of getting those iunds oui of his hands, recollecting also, 
that no answet could be given to the creditors by either 
of them: could it be said, the other cxedutors should be 
answerable, not with reference to the debts looked to, 
when ti listing their co-executor, but fur assets, with which 
they had not trusted him, but which he had by his own 
act got into his hands, and wasted ? 
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Hit JaMs ol this case, which, though piopcily pressed 
against these cxeuit'us, mu si not go to the* extent ot 
shutting outfurthu inquin, m thcvmu, ^-tand, aie these. 
Tina f vccatoi ha\m^ in Ins hands a laigi sum of mom}, 
due tu lh«* estate, which, if it may he iuc . id, has not 
been yet jecovcuvl, this othci luiul was put mb Im hand ’ 
for the pivnunt oi dehis, and a «.emsidciable put was 
applud lor that purpose* The epu stion thus i-, hm\ lu 
l he othi r cxmitois a/i* hubh in ic*pti t oi a -.urn oi m«* 
nev, mil tetenrd iiun> til* ni, winch he is not in (iicvn 
staiM s to answi 1 • wlntlui the fa< t, dial they ha\i aj 
plied anotlici lend tiuough tin. muim<a oi that p« rsou t 
d»e ihs« liaise of debts, which that hmd wa* Iiabi* U* pay, 
will make thsPimoit li.thh, tis m it d.*\ h id inadi ihaL 
applu ilMti through am othci pi i m 11 ki»* ve*v i on- 
iidciahh icns<a» toi dunking. ilu oth* i i rccitor** < ouhl 
not he chained lot In i.Mo>t oi 'in sum ot muai\ hi Mid 
aclnalh *ppl> to tho* de ht*, du n unpaid, me i< iy upon 
file gioimd, th it he had, not ni «laquinJmn with flu hi, 
ncrivt el nth i »none\ which hi had not applied * hut hu 
which lu i* mams m,wi i.ihlc Io»>m * o much til* ictor. 
as was apphi d m <h i h u im oi tht o- d« ins tin c c u i uLors 
would hr i>« tel, jI n tan i)i a'mnini d, what sum ot 
niom\ «.i so rg.pl led II thitcauiutlu as<cilam**d, ir 
must l»c t ikcn, is d non* o{ n had hi <*n so applied. A 
veiv unliiiutcd and uude sen vt cl confidence was placed b\ 
them in thn oh suutor Hut the difficulty I have u* 
this: whether n J 1 - posable to hold, that, because*hc had 
in his hands a sum oi money applicable tewh bts, and thev 
let him get this fund, also liable, it thi» sum, or pan o*‘ 
it, has been duly applied to the debts, ami that part tan 
be duly ascertained, these executors can he fixed, to th/i 
extent, in which they have paid debt?, to which this fund 
was liable, by the circunibtam e, that their co*cxecutoi 
happened to have in lus hands another bind, applicable 
to the debts , which land he \\atU< d At the utmusr you 
could only contend, (and whether that would do l do not 
determine,) to this extent, that you could pto\c, that these 
executors, by applying the fund they had to the debts, 
have actively, not mji«d\ passive 1\, lost the luud they 
never did jointl) fio-^stss, but which had been posses,ed 
solely by the other executoi , and loi winch be aLmc is 
answerable It is said, only a pair of the mom) was so 
applied. That must be ascertained , and, li it*cannot be 
ascertained, the consequence is, the executors must be 
• harged, and the exceptions ovei ruled, (a) 

An inquiry was directed, whethei the specifn money, 
received by the co-executor, was applied in discharge oi 
♦n\, and what, debts. 

fViJ Jjxngfurd v. Gatcoyne, Jp, 313 { % 
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WARF POUIILC- 


u -f-.'-f XATHAMEL POUIJIJ , b> hk will, rlat.'d tV i4i. 

p-Vi'tiKii ii J u,u ' , ‘ rK2 ' (U*\im <1 all his ft(•< hoi.1, .mil cojnhold is 

taUs to his iKhst '•on \>tr/iu/m l /^-//^lm anil duiinjj, 
flu. it i*ts «m I the term of his lilt without impeachim nf of waste , io 
pm its to the manuUi lo Cluster's to pnstnr contingent t ‘is 

•lieUrne »>ein- lrlriain <h'r to the first mju of the bod\ of lus Sit'd sot. 
«-nUtl'il nnilfi A '(ith'uu'l l*d»'dU lav.lulJv bt gotten, and the LeuoinaU ut 
tsc hmi*.itu<ns the body t I * m h f»rsl ion l.iwtuUx issuing , uid, in dt fault 
<>i ml estate of mch »ssin*, to the ‘id, hi. Hi, Tth, and will nd c\ii) 

* uOStUh r ^tl«t I till. Oil ilTid SOU** id 111"* .Ud sOU Xatfrsillily siucv 

ment \wtli -i\cl\\ and the k sp* di\i 1 « us mu! ‘ of the hnd\ and b»«- 

power to me dies of all and iui) of sm ii »ou and son, , and, »u ( r { f.iult 

trustee. 4, at 0 j £ uc } t lsstA( to the *k\j ris siiond -.on 'John Pjlhdl Tor 

any time with , , 3 

cotisenf of flic l" c * NVJtl1 14 in 1 *» to uii*-1' t s to pu tt\* vontnn t ont 

personsso co- rcnumdei , and to Jus tod oul nth. r “>ns in tad n.aU, 

titled,or, if in the sank maniu » with .mol u u mainder-. t > ihc do 

rti«. Vls ° l ■* ot ^ cl »«*■ antt male iunauid> i to his 

cretion,to ilaugluu d/">// / *olhitf and *i* i h» ik. 

neH,swwlunest J'iie testutoi ihen giv* t> lit */ liar* md Rcle>t 
in^eil'estfto ^ Ial(!ant ^ t,H u evLditois, o. ad h»s h «im huhl 4 state 1 
to the same° * whatso, \ u and wlieu m.l\ » i upon t»ua fiom tune to 
tune, afici pay nit m out of the Kit', and pnd.i* of the 
The leas# - rents reserved, and the hue-, tv huh mat hom tune to 
test Absolute ** mc ^' ecomt: payable upon the n noval of the said leases v 
ly in the tenant \ y *Y ^ renvu.iier of the saul tents and ptofits of the 
mtail »ipoii said leasehold estates unto the person oi persons, who 

hUbitth.nud under the limitations heiembetore contained shall for 
voni^ OWtl W time beinj> he i ntith d to the rents and protits of his 
Application be lot cnientioiK d fmhnUl and v<*pyhold estates; and to 
of the person and foi no other use, ti ust, ini* nt, nr purpose, whatso- 
, im* £VCr * aiK * ^ ie 1 here by cmpoueicd the said Benjamin Wa$ 

4 a! 1 to the u*- an< ^ Robeii Maitland , thur e\vtutors, &c. at any time 
demotion of lurcaf**.r, \\ ith the const nt and approbation of the person 
the land-lav or j J(k4 soiis, who shall, as afoie >aid, tor the time being be 
tiot*havmg* entitled to the tents ami piohts of his said fiechold and 
authont} vtah cop) h»«ld csUtes, signified In writing*under his or then 
jn the Act hand or hands, and attested by two or more credible 
to the w,tncS5t oi, m cise such poison or persons shall be a 
option? io°bJ C minor oi nuiiors, then at the discretion of his said trus"- 
reaened by tecs, to sell and dispose of all lus said leasehold estates, 
guardian*, 3tc or any put thereof, and to lay out and invest the money, 

**y sl,c ^ or sales, m the pui chase of freehold 
sonaticpW* or copyhold messuages, lands tenements or heiedit.v 
frc^utiv«u>f ments, in England: the same, when purchased, to be con- 

surrendered, settled, and assured, according V 
tste^Sbe CS l ^ u diflexent natuies of freehold and copyhold, oatates, \n 
po«i tfion of Ou. n ..uuuier men 
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/or, and upon, the c amc uses, trusts, intents, and pur¬ 
poses, in ait respects, ms the ustatw? had before given 
and sublet ted his h.chold and >p\l»oId estates, and, 
until surii put chase shall be made, to la> out wuh such 
consent, or at thur own discretion, as af<u« ud, the ino- 
lu}, til is»iii* b\ nich sal* Ui U'wd oi gu\cMiin<nt »<t un¬ 
ties, and from nnfe t-> lime 10 pa\ the into in ami <!i- 
(lends t» tlu person oi pu»on', \ r ho slid! as alme 
ioi (ht time being be entitled to tin tents and piotits 
of thi bofoiemcntioiu rl h» i hold, c« p\ hold, and h .is» huld, 
t C*t«J f * S , With to till ('J'l)lh ill j.OSM "Sloll </i Ihi 

freehold and < op)hold e vai-* e,l kiang, and pawn t* 
//T/o and Mm \*?h\ tin n ' v*» «ito|s } i' x # w ith th' k con c uL 
efthe pit son oi |u 1 sf n*- (Milled io Hu* nnt and ( *i edit • 

(i A llie h asehold e dan**', oi. mi i.i-a ,n< h jwjvni oi |j»i- 
o 1 s'•lull In minors, at then usn di .iiun.n, t»» i\* nn-,i 
die leasehold esi id s , i«*»t e\.'cdiug t \\ 4 nt s wii« \ < ,n s 
I’hc t* -1 itor ,, \ « iohuM<o»i(ls,;n /'//val gai , of P * >*»/ 
ami to his \ i* »ium i .mi } ,/./w J ami /«V*<//, md hi 
daughter, 1 1 >,( )f h V i ai ii, pae abb itthcagt of twchiv om , 
and, il tiilu t h-garc dioaid dm tmd* i that up, that h- 
gat y to hill ,i»to tin usiduc, \ ilh <Im e» ‘ion t.n n.auU 
nance out <»{ thi in?* u st nl t h, j speme md 

an iimul ino*i of the sip j,Jti t mi>ua hu faehiluld, anil 
a tier laralion, that tin n i on fen not giving tin eldest 
sons uioih \ kg.*ir\ a*, ih* (moumou made* upon his 
marriage, and tin hi* tin * piovi-ion tor hun hj the will 
Then, after kgau*s to b* ay and Ah uthmd of 200 / each 
for their trouble, tin testuor gave all the residue of 
his personal estate to be laid out m freehold or topvhoh! 
estates, to be convened to the same uses, fvc., with a 
direction that the interest tn die mean Ume should go as 
the rents and ptohts. 

Tht U stator died on the loth of -ftfgi/v/, 1 7$2 N’a* 

thamei Polhiit, the eldest son, dud in the' »ame tear, on 
the oOth ol November , leaving Nat haunt , an only child, 
an infant of the age of sixteen month**, who died in l*$ 02 , 
at the age of twenty years and ten months, without issue 
The bill was filed by hts mother and ad m mi stialnx, and 
her second husband, against *7<jhn J' i/hitl, thi second >04 
of the testator, anrHu? eldest son, and the tiii'Uee'* It ay 
and Maitland , pia\ing, that du Defendants Way ami 
Maitland may be deelaied tiuste es ol a colic j*r lease, re¬ 
newed by them in OitUm, 17K2, anil of all .ntlw 1 the 
leasehold property of the testat >r, foi the benefit oi the 
estate of Nathaniel Polhtli , the infant, dece ased .md in <y 
assign to the Plaintiff Valuta Han. as his adnunistri* 
triv, and account accordingly , and that an at count mav 
he taken of the several sums of stock tiansfened fiom the 
personal estate of the said miant, either in hts hie, 01 
V ol* XJL 9* 
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uitct his death, in satisfaction uf four seveial louu act* 
tui the redemption of the land-tax on the devised pre¬ 
mises, and of the dividend'', which would fioni time to 
time have actiued due on the * aid several sums of slot k. 
if the same had not been tiaiish ired, and that the value 
of the said set eral aim- oi stock, and the amount oi the 
dividends, mav he paid to the Phnnti'l, or, that, a«» ad- 
uunistrati ix, she ina\ be ch dan d entitled to a peipctuat 
rent-chaise upon the aid devised estate, on vvludt the 
said I tml-ins he been so juKcui d* to tin* amount *>\ 
,uch land-tax. f > h< paid It .mu tilt death oi the mini t 
I lie M.hUi’) upon, under i iu * ' k c\ made in 7s/v, 
l wr > | ^ sfiud -(Mini t onii.tr >\ the ti" *mi s 1 tr*' 

le» * ind ^'Indian* to i!u inJunt. m J 7')'K uvh i th 

Vtnrr'lol m iklllj.* pi 1 1 i d, ‘I'UCl 

pill ch Im* oi the I u d-tn ' 1 »m 
ta\, c hro ; f » d nj on d.i d» .. « 1 
was nut .a 1 ' option v’« t hu i 1 
Some Mai.sh'i -» oi ,>< i»» {»,» 

ol the ( own I lone . S he 0 
dc ht, m du c J it of s , . rd 
becouu die undti th. 'i-n'i ii 
death of tht infant, ode t tr u 
and July* lSt'% in dialvi * 
lucnts t vvludi in cairn dm ilu 
menu were made out of the ^ 
the icquest of any’ pt r~oi», 1 ii und* » ifit idi i, fha*, <a«< the 
instalments became due, th \ w* w. u »* paid <au of the 
infantas piopcitv, and to he u'\ no *. tin panics, who 
became entitle U to the estates cm ih« cUath of the miaul 
The lepoit buthi r slate t, the !c ut sh >f umh * 

a renewed k.\u, dated tin t»th o* fj'i As ilVl, A cm the. 
College of u/'A.’/h, *i <>,> A * t \ m m tv of < u<mi p/a- 
mises tot laentv \t.»'s, v*hah h .* » vvj» leuewcd to 
JitJituJ C o/<v M oiippnnlh the joirt h*suv \vi»h th* testa* 
tor, and to Maithuut and ll\rj s upon the 22d ol Wve nbc*. 
1788, and again to the sam* paitn s upon the tthliof /A* 
irrb «, 17^1, for twtntv }ca»s *1 he Master also sated 
a lease, dated the 28th of I^htuan^ 1782, to the Ust.itoi 
for nine ty-nine \eais, ii the lessoi should so long live. 
That iea.e determined sim the del th of the infant by 
the death oi the lessoi* The tcstatoi also died possessed 
of other leasehold pi causes, whn h after his death wore 
sold [yy \he Defendants MaitlunJ and Way, and pari 
of the mont*) produced by the <*alc was paid to the exe¬ 
cutor, to b'* applied »n payment of debts &c, and the r* - 
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'ulne uncMi'l in the fund* m tin* t»anus of MuitUnJx nd 
IV'Hi upon the tiust* of the will Hu i mewed leasts 
fiom the College of S*ul\ weie not ohuimd hy Mral- 
'<uu! and Wi// at tin mpjest of aiu po^on IV *ines 
M # 'ie paul out of momy belonging to t { miani A a* 
'haw* 1 ! F'j! } \ ill Aitu tin dt Jth ol tli* mhun ^notlu » iv- 
'•Mvai inul plv* IV iridenUut, dai'.d tin *J.\1 <>t 0.; 6/., 
IftO'J, ns to tile testatiaV moi. i» (• hwv'.V// iiicl 
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1 1 » r * * i«S <i-i 4 n »H contend, that the Jeasc- 

hold ,i 1, I i, i« - i ,m isv, |i«st t* irit.J in tail abso¬ 

lutely. u<i » K i • M )U lined ill* a ;e uf t wcun- 
or.t , In ;».s « ,»i *'i ■» h «to .p'cisiou *t an muntion, 
that toe ' I 4 *" ft o* •’ »pu.V Ii Clld 1 < • OH*ST.*l**ii to- 
gtthei, as rii > t‘ Lt.*t ' iH jm.t ii. nothing to vn w, 
die tt 'tan-* did no* lie nil !»!• !*?, tad l » !u*r its l< gal 

ettset 'Ihr point (an only hr jmf rpm* tin* ponvr o* tin- 
tiUMeea to sell tin; leasehold c -.faf'g tnd invi^t the money 
n\ Irerhold estate. By cm uiUu,; *hit powci they mighi 
lute prevented the estate \esn»u . hut, as fhev have not 
'Xetosed it, the estate \isM absoluit h 1 hue is no 
mtessan implication from tn.it povrci, an l the effect o* 
the limitation is, *tV gi\r tiom time to t«m« tin same 
mcasuie of mierest in the leasehold e-ta»e is m thi 
freehold 

*?dly. A s to the lrdemption of the land-tax, these per¬ 
sons were m the situation ol t«d strangers to the estate , 
Mlcing upon thrm^tlves without authmity to act as 
■ guardians and tiustecb fot the "d«nt The act> for the 
redemption of the land-tax unMr person*, having them- 
Ives the intnest m the estate, to declare their option v 
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1805. tlu time they enter into the contiact, (ft) If these pit* 

tvo Min* had bun guardians, they might have entered into 

Waiu the contracts, but thcii dutv would have inquired them 

J v to icber\ e an option , ionti at t*ng for the infant tenant in 

tOLU ' f tail, as he might die hefoit hi • mild at quite the absolute 

mu-test Though the tlnm-seventh section (h) speak ♦ 
of person*- not untried to an) estate <!if inheritance, yet 
horn tlu ntln : < lau c i s it appear , the « state of a tenant 
in tail hu i iii t i \pn ,sl\ pro\ uh d for. 'I lie cm unutance, 
that then mighr |.l an e .tate ot inheritance, not a let* 
ample, a as not ub i rterl to A Com t of Kquit* would 
upon tin* giound «! nusMh su\, ih • ron;en<ki man 
-lieiiilcl *aki no b< in fit b\ v will tonsblu »!»it us done, 
•\ehif li might to hut been (low, l»\ poisons etn g on the 
patted an inf in* , me] will tlu fori consnlu this i;iic, 
as il an opnou h id hi « n dec hue d s and th uilmt wi. 
I hi it loi c cnfithd »o a rent ch.ugc upu«> th<* estate . ami, 
if not, that In wusinlithd fo b« repaid In those no son*, 
who took upon tin mscUi . to a* t as tiusti es tlu pr /per tv 
misapplied 1»\ them in ndteinuig fo» the bcmlitol otlui 
pi i *otis nui im thf infant 

M> Alt M.vm #, \h h.i't /' 1 /,* tf t s\ 

the * --Tin su^gi ,in n o ill »t this* tt.istei ^ acted 

iuikk o»th , and l)\ mhtiM lint chat Is in some wav this 
isachaigi upon thi esino , aim the (.mitt will protect 
i 26 1 J the tin aces by ihaig'iig the estati in tht hand-* of the 
remainder-man. The « untrue t was much with tlu trus¬ 
tees./They were not seised oi,oi entitled to, any estate of 
inheritance. T K ey ate therefore expressly within the 
teims ot the thtrtj -seventh clause of the act, (a) and also 
within the equity and meaning, aud therefore entitled to 
the benefit of it. Jn tlu subsequent act(/»J the .same re¬ 
lief is given to the put* hasers undei a diOrient descrip¬ 
tion : that of persons snstd of an estate in remainder , 
which they had, though only as tiusices to .support con 
tmgent icmamdt i.» if die tmstees had no interest, it 
was not competent to the Commissioners to contract, for 
uiuh i these acts, when the contracts weic made,tlu time 
of preitrence had not < xpired In the ordinary ease of 
the application of an iuiant\ personal estate to the bene¬ 
fit of his ical estate the C. urt wdbvrake a charge upon 
equitable principles. Though a charge paid off hy tenant 
in tail is evidence of his intention to dischaige the estate, 
there cart be no doubt, ifhe was an infant, this Court would 
keep that charge ahv< for his benefit. Another ground 
against this claim is, that there is no equity for the ic 

( aJ Slat JS Uf« III r t>0 * 17 0 ) SUt. 'V c 60. s 
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picscntathr. Ihe objection, that this is die cast ol a 
rt main Jet -rn m, was consider d m TW/tf v. 7W^V, (r; 
ami A< />wft Jhjmfi'ttf.(J) In the lattei hotel T/i tutor 
stated a ease, exactly applicable to this.fe/ " When* tim- 
“ bei liad been <ul down 1>\ a sliangu tenth,usl\ ; anrlir 
' 4 wa» insisted, that by cquit) it ought t'» u aor* d to 
"the estate ; and it was r lmed , hccaus' \\ u w r no 
41 abir.t of confidence , hut it was the toil * I i Miamp » 

44 and, Wing so, U was held tha* tin tc was ao evilly 

4 upon the subject, an*I I think, the* Ltv n«u\ is, ih it, «t 

44 timber was cut down so, U would he bU the c.»-» *>i 
4t wind! ill-, and ought n»>i l<» b* lestord h\ hqmt\ 

Tint ipphes, il th« iniiiei* .u« to hi « o*nd< led *»» 
string i s , and if tin \ ii.ul an\ nt«nst dieting ought 
to ude,i,j and be toUliiUKfl 

r*n Ait*,'bn ( t "/ A ,'L i/. / rhlu*iqb^ 

*i‘\A Ab fl i t*n’i i //,a 1 r* 1 h* /* hib't'f / f'J'i/tf —(Jodi r 
tin se tlie uihsmiu t 1 ui>ipi(t< fiuposuhi i» u'.tor ihe 
lot d-ta\, that li.i-» in < n r dt« n< d to « oiisult t it ns at 
pr '*‘nt sub,i* tun,, omI imji«»s* n til it- oiieuiil ,h tpi r. 
a « hat >e upon th< « suit he th l>. n* hi ol th< Plannifls 

\'»l the ,) u U t 1 li i'H |!f 1 1» • t t h ** I I Is lo 

j/» jnjudh «!. »n« in «i«sn p* *ons lepre- 

ijtntme Pn J In \n«uh onsuieta- 

tu ii i . h! cn»t « t i» \i' i Mthjilutinff 

thai i*u who b t h.{, a;)|>i * d Tin thi*is f hi the 

Act i‘* (wj 5 1 e jut .nr ml* d to npph rothisiaso 
dpurlusi i.u h h Ij, tnd k,i tin bineht, ol the. tenant in 
tail That el.iu i , nitsodut mg a ptovtsion ioi the benefit 
of rtmautcU rmc i, inter sled in the Cotat^was made with 
anothei view 1 his v as not a puuh.isc bv pel suns Lav 
ing an estate m umaindu, ailing im thenreiM’s A 
tenant ui tail adult mu »t have niad* an option, thu c being 
no distinction upon the Ail between i< nant in tad, and 
tenant in it o : oi, declining t»> make a, he would U con¬ 
sider d as hat mg declared hr intuition to (.connate dv 
estate 'I he remainderman would lta\ v a u^lit to i vpect. 
that he shouhl make good the contout h» entei-d info, 
anti he must he snppoa d to intend t > c<mi;»htt it "J’hat 
t> the cihct of the Statute V4 Or ( 11<> \ l<>0 , whlrli, 

though it pa»sul/*iUi the contiact c nUtcd into, is ^'\pla 
yiatorv ol the conti act Uuf, independent of such a pro¬ 
vision, the neces^ai> tilt ft of the content itself is, that 
the* perM>n < ntu inj> into it shall be bound to make a good 
Tin* Kill see lion ol the lust Actshoasthc ceutnl objt c» 
of the Act the annihilation of tlic land-tic, unh-> the 
tontuu) nuenfion was declared hy the pai ty The who 1 ' 

( i 1 » / 'ith t 11 

( d) ,intf t w>l i Otevd', \ /v »/ ( 0Mp*ttri % ' t \ a h‘) 

• < i .fat. , wi i itj f ^tii ''y 
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1805. effect of the proviso at the end of the 18th section ib, to 
enisle a tenant in tail in remuindu, substituting himself 

WAnf i' the redeemer, to declare tin ,aine option , as he mu«t 
v if he had been originally entitled to the redemption. Thi 

Pommli 37 th clause will not help tin claim The persun, who hud 

this light oi mlcmption, had an estate of inheritance, 
and therefore is undci tin gcnci.d provision ; not the 
clause pro\ ulmg specially for those, who have not an 
estate oi inhenfaiitc. 

Then is the i o a ilhimnion upon the rase of an infan 1 
tenant in tail. the | cr*<m intcifoi mg not being vested 
with the chaiacru of tiusUeoi gintd'an , acting bwajid* 
with the intention of hem hi to the infant: i.o baud* no 
object to pit h r tin pei si nal to the rtal c state : no view of 
advantage to eithi r itprcsontatiM : out of such an Act 
theie any cq nfv l'.r mie iep»e.,cntati\c against the othei ’ 
1 he,infant sumved t’ r < period, .it which lie might lme 
shown lus di mu lin<itiwii to pi. judm Ins personal estate 
for the &«ih* oi bis «ral estate. In n*.%! mg «l will. ami the 
ttrcumstance, that he Incd a (insidcidih tinu beyoml 
tht period, at which hi nm;!,t i»\ will haw disposed ni 
his p» lsonnt e* late, shows hi * ai (pin *./ on* • These pci * 
sons must lx innstdcied gr'iid-ans I«\ Muph' ution , hav¬ 
ing act* d, and inadi them -»c 1\. s i *. spo \ iblt ,is mi* h w ith- 
out qiiwMioiu l«mg aful d»* ig< «d h.uitcen, when the 
infant might have appomud a * lurdnm The general 
rule, a9 to tenant in tai3, or fos hi , p i. mg off an cucum- 

267 1 braiiee, i% laid down bj Lord Ihu lj,r m /<!/«•? v. Mor¬ 
gan* (d) Tenant in fee, paying off no encumbrance, to 
make himself a*creditor upon thj esiaU, must declare by 
some Act, that he did not intend it to inrigr for the benefit 
of the estate: c»th?i wise that intention is pn sunud j though 
it may be as impoitant to him to have b*s personal estate 
increased as to tenant in tail, or tenant for life. The 
same pi cm. minion js laisid by the Law in the case of 
tenant m tr i, though he has but a partial interest in many 
i espc Cts, a* owner ; but lie ma\ make himself so Whether 
lie ka\ s l.suc, oi aio«, no distinction is made. Yet this 
i* a gin vancc upon the nested km, pci haps daughters: 
the estate h sng m tail male. In the case of tenant foi 
hfc the f.itviiupfion is t«u* ot\er way/* In either case it 
is no moie than pic sumption , which must stand m this 
instance, as in the ca«* * ri an adult: the infant having sur¬ 
vived the yge, at which lit might have done an act to re¬ 
pel it. 1 i * irivni* i.t ot an encumbrance by a guaVdiaft 
out of ih sav mgs disc h irges the estate \ t as if the pay 
went h.vt bv.cn made by an adult. Thtic i> no instance 
of permitting tlu party, when of age, to rail upon tin 


ft 
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guardian lor an account of money so laid out. ,Lately it 1x03 
has not been unusual for tlie Court, dim ting a con \crsion 
ut on infant's perioral pmprrtv, to ketp up the charge , Wi, 

in case the infant should aituwaids think ptoper to have ^ *• 

it m that shape This is not a twu^ory cvimU : hut it J ' t>UIJL * 
has been done, wheic the .mention of the t . lit has been 
called to it: but it not desuecl,the Conn look no huthei 
than ihe udant, not to the u pu s< matne 

Hie 11th sn non of the In^t Ait, that u.eunuur^ 
guudians, ike niai contiact io* lh< iccl* mption <»f th» 
land-tax, goes much fmrhei , gi\ir*i» nu»si t\u»Nn 
powers, in oidei toniloid t ni\ i icibi\ t >th< luhiupnon 2 j.‘» 

which uas tin gnat object of the L< • iitun ’I h»*n 
file |»u fine, clothing thenwh* \>rh do chain* Im ci 
ttnstet's, ate unrh t th.it Act ♦ n».hl. d 1 > i outiait ioi m in¬ 
land l’pen tin point, w net In 1 tin s ought o li n< mad* 
tin option, if the t# aii^ai 1 i- *n is«in t (u d»\ an 1 lcc, illy dr m H 
ind unrbr the Ait tin land tax is .a ,» ndy < vtim»%u »u » 
uul cannot possibly he i*u\erl tl * ]e>t, m.iv pi thap 
he nUMvitahle to the *.'>./ *• /«w. bur the estate, 

br ing L' r \ u tuc* of t!ic A* i * \c*m i » 4 * d, t .moot b„ rbaigt d 
1'lie t'ffi cl is the sun* i. d i a.nu i.nd blindly anrl 
foolisnh tin own n *\ I» ^ onu\ , not pi the 

benefit to hiuw li t> a siianu tin i the puiu<l id pre» 
ferenee has grim In 

As tu the cjut .non, m hi du» duiei-.an\ etpntv b* twe^n 
rcprtsscntutm s, it i . * id hslu d, tCut wheie a pet son is 
acting hona Juft* foi a Imutir oi i*n infant, without any 
intenuonto piefcr * uh* i ltprc entauve, there is no*ei|u>iy 
between them, but the thing must stand, as it is, and 
they must take the property a^> they find it: Inxvsoi/ i. 

Twine (a) Plana % an ^, 1 'lunagan: * h) a \ er\ strong cast . 
a sale of men. piop*rty than wa*- in-ie&saiy ha debts, 
under an older of Comt, by mistake: a sufficient patl 
having been pieviouslj sold: jf was held, that the surplus 
should go as pu sonal propci ty, being considered 3x au 
accidental advantage to one rv.prr sintativc, without any 
intention oi hand or piefeiemt , and time lore no equity 
arising Oxenum 1 out (< r ,mfn,n ■ i J CKultf \ f Park*, r (n) 

The case of a strain^! put by Louf Pbu,Pxv m E< parte 
UtomfieL /, (rj is tlgssti ongest 

As to the least hold estates, tbi dicree in Hie Duke of [ Z f /J 
Newcastle v. Tht Countess oj Irm ,i h/ [ u) shows, that, it 
the Court finds the intention to kt ep the itip. hold and 
leasehold estates lo^rcthei .is long is is possible, th«. Couii, 
if it has any thunj to d*>, will tincti the convey ante *n a 

(a ) Jlmh nr M 

*' r) Ante, vol n t » 

{ e f \ol i 1 *See f'O 

x «J p,269\of. in >8/ lpen ‘In ippca{ v, *l. mi p *1 
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1805 . mode, that will answer that purpose. Upon tins will 
V^vv tht intention not to give the infant so large an interest, 

Wmu be foie he was of age, is evident itom the powei to the 

Vt tmstees to sell the leasehold estates, and invest the pro- 
uluiu <] uce i n freehold estates, and tht disposition of the gene¬ 
ral lesidue also, to lie laid out m lands, to be convened 
to the same uses. The intention vva$ to accumulate us 
much real piopeitv a*, possible. The legacies of 10,000/. 
in the event ol the* di i case of tht legatees were to fall 
into the residue , aiul be laid out m leal estate. The inteiest 
ol the munev unld the sale is giv* n to the peisons entitled to 
the i< nts and pi edits oi his freehold, lOpyhnld, and h ase- 
huidestiU*, mentioning them all The fan nstmctiou i-.. 
that tin pouet of the tiustit* is not confined to the time, 
while a tenant loi hf< is in possession, but extends to the 
pci iod,dui mg which peisons in entitled in tail The opt- 
latipn ol the word piofits nwj bt by the circumstance* 
limited to its natuial meaning. annual piolit^ L •* * 
(iilbnt, (b) and then time is no < xju^s^ diipismou oi 
the estate itsiH, on!v a elite' tion to tli«- tiusbi » to pa\ 
the units to tin ptrsnns, eutilkd to the t« nts «d Hu iiet- 
hold and copvhobi estates, Aom turn to turn- Plain ex¬ 
pression in a will is <_ on u oiled b\ the i*vidtnl nu« pfon. 
CertamU «i distinction has be< n tasen upon that lv*twtm 
marnagt .unties and wslls.ib J fust, cm the giuuud that 
the funnel are executoiv • setondlv, as being under coil- 
[ 270 ] tract. The only sensible* distinction o upon tin* different 
degrees of difficulty m asrc ttauunsj the meaning of th* 
parties to a marriage settlement, and the intuition of a 
testator. In the former the object is t vident, to contract 
for the benefit of the clnidtcn, and pi event tin absolute 
power of the patent oxer the ptoperty In the case of a 
will, it may be moi e difficult to find the intention: but. if 
the intention ean be found, the Court will act upon it as 
much as in the ease of at rule* That is the icsult of all 
the authorities, collated m Jft. Poiv*W\ note( a, to 
frame's Executory Device- It is true in The Duke of 
New* itle v The Counter ,/ Lvhvln(b) the words M as 
u far as the Law will pcitim” w*ic relied on: as they 
Wire before in (jOtVtt v. Gjsx cmoi :(e) but that must "if- 
wavs he supposed the mutiti n. liv tht*? fleet of the power 
to sell the infant could not have the absolute propel tv be¬ 
fore the age ol tvvc nt)-one. Such a power has not occur¬ 
red in an;! of the od'ei casts, in all of which the p»o- 
peity must clearly have* lemained personal estate. 

< a ; 2 p #r« i \ 

(~t) I’hf Duke jXl u'tastir \ 'the Count* *s if ijtn*o/n 9 ante, \ «>J 

38f fmt [v».l mi p 'Iff [ 

,i ’ p h 70 Farm's Euc /) l'»7 Edit 4 

< •> ) Ant\ vo!. m po>>t c 1 Batraul, Cht. Kept 54 
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Mt. RomrfL* y in fa ply. —l T pou the Act of Parliament, \m . 
the legislature did not intend to ghe «iuudi.tns any an- 
fhouty to convert persona! estate into nal, ot enable Waiu, 
them to improve the teal cstate b\ redeeming the land- 
tax. arc enabled onJv to apply n rtl „ ^tiu* to that ^ uLmhL 

object by sale, mortgage, 01 gi anting lcvt-d t J 4/ * 

pat Ur alar mode point* d out b\ tli«. twot'clh oi 

tin fust Act The cilert is, ,ih<tf what was.t.d.-auu 
belou still continui s so That is in.ihi^.iu. to ihv. pu- 
s* nt < ourse ol tb,s Cent, chii.li as row i -lablish. t (, 
ulMlc\et it mav have Ln,n lounoih, is mu to <iuthoii/i 
the uuutiqMi of peisgnal pi op* it\ into it ,d • but, win ie 
t i> lor the heiu fit o fan ml ml, th il anv pui* !> i-i should 
Ik made ul ual essi.it* , ilu ( *ui»t u- s .UMOih tar* to 
jHtsnu it lui the piist.iui »epi« iniati\*, il lot enfant 
dnaild dn* undo igc Youi Luidship wmld r\«u pit nut 

t he oiIk i u im* in / of ,', !,/ /,//. n \ fifth/ \\fJ in ?':• \u] 

In F I'iift** pxlu.j) L ml /■'/ trv .tali ^ il»u t«> h 
the constant pi nine, an I m t!io*e tihtinu ^ tic infant 
was -seiM-d in Jo , list .i nun t» u mt m tail, a. ii. fins 
cast lli* pto|ii><sitmii !•» «. xiiaoidiiiii •, th it dm igh the 
Court would not lisdi In.c don< tin. act, and would 
have taken (die to pH ' r i nt it, \*t, tli.it, if do.u b\ per¬ 
sons, acting as guardians, it shall lx nuintaiin d There 
is a tn^c, going much luiiiin . where hv Law a chaige Is 
merged by uniting with th* leal estate, the Court takes 
euro to pieseive u, as distinct pioperty, for the personal 
representative ; FLowm \. Knnts/i > t , ) which went *o the 
House of Lords, and lias been recognised dn many sub¬ 
sequent cases. Cluster v. Wilks > (d) in whuh » a*»e the 
distinction is taken between tenant in fee and tenant in 
tail. This is compared to the case of the lunatic, is> 
parU BromJicU,(c) and Otindui v /W (unpton, (fj in 
which another question arose , upon a chaige coming to 
the lunatic, entitled also to the t«-al estate* L id ( ompton 
v. Oxen Jen, f t e ) and Lord kuishpi renainh held, that 
there was no equity. The Innufn wao t» nant m let. It 
is not mateiial to considci, whether that is a sound dis¬ 
tinction. It is enough to say, Lend \lyn distinguishes 
expressly between Jjuiatics and infant-* the latter rase* 
turning upon a supposed intent (h) He pu+s a much [ 27% j 
stronger case, of an infant tenant m fee : upon the ground, 
not of an actual c lectio l made, but oJ the dear ad\antuge 
of the infant, that the charge should inn mi rge,' fioin his 
rttuai power to dispose of the personal estate, whereas 

r <» ) w 9nM>vo) \i <> '■ * 'ul i 

r J % Vnn 3 h\ I /‘V Ce M >•» v/ V> f' f ) 

' f } i 4^» f ' /n 6 V >. 

- ) A*ie<\Q1 u S61 * '< i ii 
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180J. «,l the ical estate until the age of twentx-oue ht A in cl * 

V/vV it 11 hit tenant for life If a moitgagi upon the estate 
W*r «f of an infant tenant m tail was paid h> his guardians, anti 

» the conveyance takeai to him aiul the heirs of hi* b<»dv, 
thu»* would ht‘ a metgei at Lasv 4 hut this Comt would 
set it up as a (liargt foi the personal {-cpiesentatiu. If 
tenant in tail adult doc-* not pay the mtuestof an uu urn* 
inane e, the am at rots to unicast* the thatge: hut upon 
fiaiutb'j'i \ (,* ti/'t *(tf ' if the guanlian of an imant tenant 
in t ul sufhis tlx intt h *■ t to inn in aneai, the (Joint wid 
inttif* it< ar* 1 mat. tin personal estate applicable to that 
uucar It would h» l, r.un^, it the t cut should ronsj 
if. l that as don., whnh might to he done, he tin d'sad- 
\anlaj»t ol flu nlani, and not im hi^ aduuiugo Thi- 

j ^ sMnhh s the <as< ol l :u < rf S/jm7 v i huhf \ 7 ; e 

bail oj Si/’’ i if */• i An iniant tenant m fail i** in 
suhstiiUi nothing mm* 1 *h.*n It n.un im lift He < an cmK 
lect i\e tile i< ms, and ni ilu * \ent of his death the cstai»* 
must go to tin In u ( man uil <nt, v ho is onl\ vonipt- 
tent to hind himself im in ^ ' M .sa» u s, In horn d In mete 

iictpm st uin e , though lu would not in hound b\ a toimal 

deed * 

These |ici“0"s \\<u mi (Midi nunc stiangeis, not guar¬ 
dians Tin a* ( cont* mpl.ited tn*M« e** hy < onti.nt, not 
constructive tiu^tees in kquitv mcrel\ b\ taking upon 
themselves to deal with the infant’s pmpcit\. Hu ieprr* 
scntative must theicioie be entitled eithu to a icnt-charge 
[ 273 ] upon ithe estate, or to compensation Jiom the trustees. 

As to the instil!aicnls, that became due after the infant’s 
death, upon the piiiaipk, much discussed in Jachoit v. 
Cator*(a) the Defendant Poihtil , pci milting Maitland to 
act upon a zm%tal< u notion, was bound fo gm* it effect. 

As to ilu iiilu r *pu" Won, the distinction between aili- 
cles and wills is full) iccognised in lhr DitAf '*/ A txv- 
vast It v. /V C'hH.rss rf lnit ''In. (h) But that distinction 
is not, ns >t has bet u iepn*cntt if lmt, that the intention 
is ispiessed short!) : the paitv knowing, another lnstm- 
me til was to be executed. J’hat principle distinguishes 
the <a%o of an uniucdi itc dc\i:>c VVheto technical words 
ait* used, that hate acqu i^d a rcitain sense, the Couit 
has no po\\» r to dcpait fiom tin fefeal effect of those 
voids , though they see, that by adhering to it the inten¬ 
tion will 1 m* defeated, a* it would lead to snob conse¬ 
quence** : a for instance, an mquu), whctiui the tostatoi 
a Ltwvci, and understood the effect ol those worth* 
&x This tistatoi lias not expiessed, f’lat these estate; 

("n) Cited 1 Vn 47 J\ m 1*r v. vol i 

(n ) p ,1*ri \ wi| v I 

, l' } ul. iif oh7 See Mi* Appeal ,pvt fvul \ti. j).2l$d 



C.ISl'S tv t'ilA 


shall go togethei, as I«»ng as the law will permit. File I fi n». 

tflWt ol the wniJt oi Ii*«i union is iei\ ddkiont as to U\-sj 

umI mid jkisoii.i 1 esiau , gmpg ih« absolute rattiest in Waiu 
ilie »me, and an estate tail only ni tin* oth< \ That is the 
consequence of law, though the same up tst m buth imiSl14 
mn> have been lutemli cl, as wer\ u stator p»u ads, that 
«a Ji species of estate shall go to the sci u s ol hens punt¬ 
ed out it hi. not been laid in nv < .ix, tint 1* as- lmM 
esl.tli*, ^iun iiv winds, tb./t would, il apj bed to inehr id 
t step , i uMte an estate tail, shall n%)t \* t b* i >ie ii.< .."i 
vrMvvuit\-om*, iiiile*- au ompaiurd h\ soirti w or Is to Hi.^ 

Jh »i, u tn go tug« thu, <i > l.u i th lawwill |KfllPt,' 

. t -»our other '\j)hs,nni, slid mi", tn»' m in In urn 
tunable umd r. i » liam pt iu»d t ’you 11 11 > w dl, th* C eu 1 
i * <U of d, lust, to mb i tl.af iy in l.d hit miw i, th a th c 
i »me* shall iy> tw.y diu, p ^ in as tlu ml. s ot l.i„ and 
I’quit' v dl [k i’Wit ,imi to in 1 ; lit (pic.ii Jut ill 1 bnl‘*Ux 
Mm, tli .1 th h.iulinldt t.iU *• hid 1 b 1 im.ib nabi * hi ul 
tii n ag 1 ni tv.itm-o. sum i u«. » d* hi i iks U\ , 

ami th M>K»|.u.id n iir.j»aivit Vi < n. dinq to iho 

<tm*'tMiLii>m, that ih 1 m*. pi t' H i. * iib'i .u d h* *• 

^oi.d dn cstiu 1“ Id. .ViP! • 1 » i n- i ul, it should 

tOMMi"' I’lNOtld 11 1 1 .U; III tW U)l - n . ll tl)(* l« iMilt III 

tail sui vi v dibit . w ill) >nt s'tn i # n \ .t inns i* , ami 

he t o'lhl iiiit i iin’ s 1 1 tin h sist hold iiiiu rt d i >iate of hi* 

fiWt) atdhoiit\ , (In uu hi 11 mi %d die tiusfit* being no- 
jftCtWlt) '1 he iu!i ntp’.i was unb , that the trustee » should 
have Uus power, re J >m* as any tuist remained: tfyat is, 
until Rome person mpmed an estate tail jn po^r^sim. 

At that moment thi re was an uui oi all the ti u a, and 
i onsequenily of the power. The will does not routain an. 
expression, showing the testator lontemplaud tin diltsi- 
cner betwein a tenant in tail under In my* ni *wem\-i,m% 
and above that age. Tin <. fleet ol tm ]). h mbent’s < on- 
Rtruction is onl) to defer the separation cd Hie eslues i 
littlr longci , admitting, that, ii th'* inia* t bad hud tw » 
months longei, .t must has * tab* n i< e. 

77/e* LokICh wo i i v>R —As to the in A po.nb tin case 
is very in iteiird in in tm irspec t> The fa» t, u quae it to. 
be considered wilh'n feienn to what ought to b< ihe de- 
iision, it these pci sons had been < ith« i guardians or tius- 
nes, or falling under the largei description oi the act, m 
tcims, tin meaning of which is not umv ih.u; pei^-oas 
iiivmg nuthorit) to act foi miraits, and aho wubichi- 
met to the tail," %lnt tlu v had kuidh and hmustU, (which ! 1 

• i> 1 he fact,) inteiposed vvitiiout an) autlvmu whatsoever. 

I he proper tv was /Kvisi d in ‘■m n i wav, that the person 
dueestsed as to these estates w is tenant m tail, having 
tluii*fore in a ■>ctisc jnestat* <d udu ilattice, hut vet luoit* 
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liiinf .'d than a f< e-dimple estate, and held dining the in* 

I iu« \ : being an interest, with tcgarcl to which tln^ Court 
di sis veiy ddb unth , when < onsidn mg questions between 
the personal teprtsei.talm of such tenant in tail and tin 
lemumclcr-man, tiom what it would, if the tenant m tail 
Juid been adult, with irgud to whom the Court supposes, 
not vei\ act.uMclv, tint such tciiaiu/in tail has in all 
cases an imnndiaU pow< j ot atqumng the lee In Lmd 
Shnw'lintj *s ease ^(a) be no, ti mint m tail under an Act 
of Pail:.urn nt, and not ha\ mg that po\w t, he was consi¬ 
dered as tenant fm hie Thu mlant was likewise entitled 
b\ .ti i mutilation to a ruat d» al of personal piopeiiv 
1 Ik sc pei sous tlinu -hr it lien* lu tal loi tlie «nianr and all 
in icm under to ndiiiu tin laiul-tiv Conit act« weir en 
trued ml** loi that pm pe c, and itonsich rablo pa»t of the 
personal estUe oi ilu infant was ipplu d in his lde and 
since hi** <h ath It is insisted, that thi • transition %\ is 
eflVctilal to evonei.u ih< e-utc uom tin land-tax and 
that those churning in uaiundci a»e cmnh d to hold it 
without r onti ihutmg in tn\ in inner to tin pa\ n*« m m u 
imhiu senn nt of tin mum ' , u Irr h h \ »gained h i »lv c UaU 
tht huiefit of the ledempnou , having to the icpri icnta- 
tives (if the ini nil an 1 ihc pejsotis, who acted, tosettk 
between tinms< Ives that pu uion, whit is to hi done, 
whither thi pusonal repji sentatixe is to Ik ronsideud 
as having made a present ol tins mom \ to thonc in ie- 
maunder, or has a right to chaiqe, not those having the 
estate,,but the tiustees, with tin mom v so misapplied? 

This is contended to be a dealing under the Act of 
Parliament on behalf of a person hat mg un estate of in¬ 
heritance, and < ih«turd therefore as a purchase oi the 
land-tax. no! as between prisons hiving a preferable 
right to hit), and those taking m succession by way of 
xemainder the posse * sion oi the estate ; but as one oi 
those casts of pin< hast* on behalf of rile oivnci of the 
inheutan c # m whnli, no option having been declared, 
the estate ought to Ik ionsi.hu d as disburthened lor ever 
from this tbaigc , and the pci son, whose* money was ap¬ 
plied, as hav mg no ch maud upon those, who take the 
estate m succession, and that these peisons, it to bo 
looked at as having powei as guaidlans, had a right to 
do this and tlu* Court is to tohsider this property as 
propeilv dealt with, though not for the interest of the 
party himself, but b\ pendent fui that ot others. If this 
had been the case ot aitud guaidians, the Coutl niusf 
fold upon the principles, on which it act:-, the means of 
saying as against those who took the benefit of this act, . 


fa ) The Count m oj Jibuti >L' 
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•ii.it thc\ wert bound in kquit\ to make good to the in* l«Oi, 
font the situation in which he would have stood as to his 
puronal i state, if ihc guardian*' had done what the} Wmi 

ought, v. hen the pusonal estate was applud , and I sup* J T ’ 

po*»e (oi the ptes^nt, the guardians wont “ have had :i oum ' 
right to make the option, borne difficulty .in*- s upon the 
words fct estat* ofinheritance’ 1 in tin last ilausv {„) dut 
has Let n relied on , whethei the 1 ’ do not m* «ui tho h »■- 
umpk, winch is mentioned in the 18th clan * , *<n m 
inane other clauses a tenant m tail is con* ulerod a 
h i\ mg a particular i ^atf and int< test, ‘ha\ mg then ion 
p]th>.ibh rights set uied I»\ othei chuscs In i oiiiti long 
this *.» turn, ( 5/th,) n st * »ns to im von must < «u» tme 
thi woids -estitv. of inhuilamt” with »« irirfu< to the 
nature o* th< ptovraoiv* ol tins < lausi , and th it inii-t 
tefer \ t>u to tin* J.Sih i la»i* c\ pi'tyiding all ih< eprcki- 
uius with rtgaid to pt isons not having rhi-.iinple, 
and MkilIom thiynuam h\ tin winds * k t st *ti ol inivu- 
Tt tancc ,? m the oTth < 1 ui-a, \\ hat th< \ iii. ant In ihcvvoids 
nl the to> r rer t lair e wv has mg .m absolute estate oi int< * 

rest in it t umplt 

'Jin n, »i * u Jianl m tad adult i.tn he vviihin tin* dTih 
i laust, if he made mi optima aiul d'ed alt* twards without 
<i in ovens he would hivi an Annmtv «qua! to du land* 
lax, but udiemahle be tin prison sun ceding to ihe pos- 
session. 11 he niach no option, then, d he died before a 
^rttoverv, the pi rsunal lepiesenutive might be contended 
i » have a light to charge the estate with die amount ol 
the stock laid oiu, with an inter c*>u not exrcc ding the 
land-tax. But it is cleai , li an application was made to 
this Court, representing, that there was an infant tenant 
in tail, th it it was incouvcmtnt to sell pent ol the estate 
under the Ait, and that he had ir dus Court a sum ol 
money, paitol the genetal pci sonal estate, the Court never 
would have authorized the guaulian to tout)act for the 
land-tax, w ldiout dm ctmg him to in ike siidi an option a*' 
should preserve tor the personal representative ol the 
tenant m tad, if lie died an inJam, the bun tit ol that 
money, so applied; and the Court itsilt would have bet n 
so strongly bound by its tub s as to not altering th* nature 
of the pioperty of Ae infant, that it would not have pu * 
mitted the purchase, if that could not be ananged. 

The punciple as to infant tenants in tail is vi i\ stionglv The « 1<s * °* 
marked by the cases of merger, and tho-o u»ls nc 
tiemely well accounted for bv the punciph upon winch tcil(inti Jfl tjl | f 
the Corn t maintains its doc tune as to tenant** m tail adqlt, .»d ml, anJ 
vis. if a tenant m tad adult pa\s off a moitgige, or he- 
tomes entitled to a chaige, as he might acquire, (as the r 278 I 
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X80J. Court is m the habit oi saying, somewhat iiuua mutely,) 
the absolute ownership, i picsumption arises, thathis in- 
W\'i fciitton was not to k*up alive the change But if that i» 
the punaple, though he happens to die, without h .mg 
suffered :i reco\u\, the pi maple dots not apply duung 
( c.jxtisioh mianev Tlu Comt is m the constant habit of say mg, a 
tvo! 1 tne.Unt ^ lu **J m| nis?tiauoii ictpuw s them nut to change tin nauuc 
for hi* benefit ot the piopcity as Utwitn tin* lepu s< nt itucs. I have 
guarded v> as uiutoimh mailt it a tub. Mine 1 Imr sat here, vlicit 
the natuie^* 2 P IO P cltv »d one natm** ha* him applied tw the hcnclit ot 
*t as bJnvecn an Pliant to piopcity auotlu i natuie, 10 haw, an t \pie 
the represcii- piowsion, that if he shall not attain tiu ig* , at winch be 
tataes 'tv ill have a disposable power, tin, u pu.seiua.i~c shall not 

he piojuilu ed in any degi^e by th< act done by toe CouM 
in < outcmpl itiou oi tin mi mt\ hem fit, in all the circum¬ 
stances >mpii-a* or .1 » uU nt i an thiow lound it r a) It i- 
said; this i«, the elicit oi tin Comt -» ib'lar ition, but )1 
the Comt loigcts to make that didai uion thi s i no ink 
does not obtain . and the Comt ha* Oppos'd o: ti»e pin- 
perry by an impelled judgnu nt m aiiotln r w . mil*\ mcl 
subject to ditlitent cquitn s I hat is in i ha 

the decl.oation is mad , bet an-a* that t the law apphia 
hie to the cast ot tin infant and it is oi tom it ro t< foim 
theordei ltdu£*nol uuu th* tight, hut is a dnla- 
nation of a pic-cxisting light so t<» hau the piopi'ity sc- 
rured* Then the Come m that dam mines no mot* than 
that the guardian or trustee ought to do sxi„ and »h termin' * 
therefore, that, if they do not do so, tiny ail unduly by 
the infant. TTv qu« stion then is, wheditr, wheie the in- 
lant, who can make no option himself, has a pet sou acting 
for him, who ought to make that option, that will pi eserve 
the estate with such quality, as it had before, it is possible 
to doubt, a thud p* rson shall not he at hbiitp to sav, he 
[ 2/9 ] will take the hcnchtot the misapplication, but, taking that 
benefit, ht will not pa nut the l id ant to have that set light,, 
or, in otlii woids, who in .ists upon binding the guaidtan 
oi tiu'tie to such a inns.wtum for his bent fit, ns ho must 
be taken to know at the time lit ought not to enter into 
with him. Supposing them to have been actual gumilians* 
u is linpoviU* to maintain, that those who have got tlu 
piopeit* that way, <an hold it without pet nutting an 
oiu umbi who m some shape, to do justice to the infant. 

As to the other way ot putting it, it comes to the same 
thing , fhe\ ^\\, the land-tax is not redeemed, then 

the collide is ddhient- hut it n substantially tlu* same 
lor then, ti, h ivmg tie i st ite, they mean to insist upon 
that fa* t, it is th< duty ot tin Comt, for the benefit of the 
personal tepreuentuive, to ilntct some course, that w<T 


j \i i Lv'l ur tun v. /-aJy ante, >ol. \u 6. 
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bung leak 10 the assets tlio mnvu\ m» applied, lot the 
‘..ike, not only of th«* upjvRcniai’vt. hut of the tiusucs 
ah o The consequentc is, that iH«—» would hold 

the « -tiito subject to tin hmd~ta\ and < nmt st\, the ef¬ 
fect oi the mistak' is, that the\ shall V«. x .» < ami 
tin (lustres dudljos* tin ‘none \ Hi uion* tin Dcltn* 
daii»s ate willing to take tin eMat, opou the t* m« % 

as they could June hid it, if d«»*s, p. is<»n> wu- it dl\ 
guaidians, upon the saint pimiiph, h*r tin Ikikui »»t du 
uilatit, he must i ithei bem.itkd to tin ( tVnmut\, mbp, t 
to H d« mption h\ those, wJ.otakt ahcivu»ds, a ntisor, 
ipnn itliosi b, halt thi 411 iidiau on,* hi 10 h i\e i’u It* an 
option, 01, ll not, lie most U < me d< 1 < d is lu\ 1 1 ighi 
.11 tin tune of the pun in,1 It' l n\t an option made i 1 
him , 1 it, iiuik iwii m.id< »n 1 u i and tin usiill »s, U lu 
i tuinot IniM the \i,a»ui\, he wnold !>i v uiith d fo h \\> .* 

1 hai / upon the . iU n ill. v amt 
with an nUcM \ on* lie 

lilK 

A. » t'» ..'*0 h iOvl Is I »>v n in 1 
,*(nin iiiluu k 01m d w ;u e 01 *l• ifn »d* 
the tc^tatoi m c.nd i)u pu.‘« t m ti 
great d(' l ttion than tlu t mu* * m r 
that he did naan . and 1 do.i! r, win tint I am authorized 
to say upon tn* v mds iismI, In nn ant <irhtu that at all, 
or eMi^tU tint, i<» p.ut of tl).‘\ hole, which Tru Attcwti- 
Hens al contends toi l 7 ntd tin * ase of Uie U*Jt 'j 
t \t icrustlc \. Tnr (',///</vs s <■ / Lvu 'h„ (a) I took it*w ith a 
confident opinion to be chfluuU *0 obtain* sink a donee 
as has been n»ad< in that cause, foi, vh«n a tesiatm di- 
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reet-* his lease hold estate, ot hen looms, in p* r-onahty ot * "1 4 di 
anydesuiption, togowiththc tin hold, as lai as ihtMules 
of Law and Kquit\ will permit, v -temedxnn dilhadt n> ..Mill pjop-riy 
saj upon those woids, that it n is not tU intuition to *‘iilUo uitba 

make that unalienable by the * fi u id tie. ' M ui ttc 

long at he could Vet the «. oust ant com sc ol d< 1 i-aon, l l * ^ 
admit, has been, that an ab obi*# mtu< -.1 would m ,t m uu* Equity 
the inst takti of an estvi f i tad J Iiat<<iM,i) it is 10stand, ,i,,1 
establishes this soil of di^um Mon , whnh Ini' foundanon f ' hl 
in the pum iple otj^lii. ie iase i , alluded to bs ?f( ft i/n^Vo, 
that, when tenant for hli undei h q.d limit jiioiis, w ith 
• ontmg< nt itunainders, b\ destro\ nq, his bit ^ strip , m.M 
destroy all aitei wards, and t ik<‘ th»* , suite to him idl, 
there is no doubt 111 both uaesihe ti^uitoi mum the 
ame thing: but lie has not adopted the sanu mode fit 
doing it, and,\fhere any thsc^ i- kli to the toiuf t^do, 
du Court ha\e said, they will do m«»ir than tin testatut 
‘.as directed. Whcthci that distunimu will sustain that 


•*) \Ql* la. 387. tpr*i thv 3ppcak/vW. J'ol v [>. ,18 ’ 
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180 *. case, I do not * know. But that case does not applj to thu* > 
j.i'less you can infer irom the power given here, that all 
Wuc' this was meant; that,whethei the tiustee did cxciusr the 
povvi r or not, whether am tenant for lift, adult, ever ga*e 
roiMii» Jjj s consent to the csoiciso of the puwet, or withheld it, 
F * 281 ] the person, who should take undei tl)C first wuids tin 
absolute inteiesf, as the infant would, should have thai 
rut down, the inti ntion bung, that, if tins son should die 
under twenty-one, it «>huidJ go nvei m all <. ncuinstantc s 
It tk vir) djfliMih to s.iv, tht wouls uit- so precise, so 
rleailv mdit uhc of the intention, a*' to authori/t the 
Comt to -.ay, that is the cfh ft I do not app.*‘hend, that, 
it the Court was to < \e< ute this as in < Ufaiu iV tinst, 
that is the disposition it would h.t\c made , 01, that fiom 
the bequest mi t you can ojDuJ, that yon ought to malt 
that disposition 

My inclination is, tint time ate not uouU enough to 
restrain th< efhetof tin* foimei wnuU , hm stdl it the 
Defendant will take ,i fast, I will gi\e it 

Upon the fust point, tin mlant must eithei have an 
Annuity, as if the option iva* ixiadt, irdcemabh 1^ the 
subsequent i.ikci**, or a < 1) ngc ytilh an uu« iii», uoc lx* 
cceding the land-tax VVlurh is most hem fiLial l dr> not 
know. If you are coni* nt to consul*'! them a-* the guar¬ 
dians, and Inn) as the puiflnoei of the land-tax, I j other 
think, the decision ought to bt upon tlu punupk, that 
the guaidians ought to have made the option 


July 18. 77ie Lord Cn amciivok —As to the principal demand, 
these prisons were not guaidiuus, tiustces, nen do they 
appear to have been prisons within the Act haying authu- 
my to deal, as the> have dealt Consequently, in stnc t- 
f 282 ] ness this js not a transaction undei tlu* Act The equity 
therefo»e must be ol this sou 1 still think upon the 
whole of the act, the tenant in tail is a tenant, not having 
an estate of inheritance within the 37th clause. Therctoie 
if these prisons wrie actually guardians, they might have 
dealt, if not yvith the infant’s persona}, estate, by means 
of his real estate, for tlu puichase of the land-tax; and 
m that < ase they might have made an option If they had 
made the option, the consequence is, lie would have been 
entitled to on Annuity, as against the remainder-men, re* 
deemable in the snannei directed by the Act; if no option 
was made, he would have had a charge to the extent and 
amount ascertained by the 37th clause. The question 
then is, whether, as the estate has got the benefit of the 
transaction, precisely as it would, if they had been tin 
guardians and trustees, and acted as such under ihc 
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'tuthan tv of the Act, there u» not an equity to have the IkOj. 
estate, as nearly as may be, chargeable, as it would have 
* been changed in that ease under th* Act. My conclusion Wcu« 
is'this: f tear, he cannot have the !and-ta%. i *\ an An- p 0i ^ ni 
nu»t), secured, as the A<t does sccuic it. t , u is not 1 

within the Act. The 37th clause docs not apply to the 
case The contract has been made by the Cmnmi *uon- 
•us, not with giMtdian-i, trustees, or an) pet sons, who 
could act foi the iniant, hut with pei*»uns, not baw«igan\ 
t hiU a< ter, enabling them tu dial for hirn. The curia- 
quernc is, that he should he dec land fnuth d to au At* 
mui\,siich as lie would ha\e, i Hi* had an option, si uni 4 I 
1 *\ giant of the tenant ioi hie, and b\ lioldior and tiijoy 
inj; gainst die tenant in tail, until ol age , then nquimuj, 

Ion* to make a grant, hut m both fas< ^ tin gtani to !•«* 
redeemable, as it would h.i't bun undei tin Act, it the 
transaction had been stiuth mid * the 'Vi 1 Bung out. ot 
the \it, the %• hit must he by an equity, to ihaigc the 
esutc, notb\ Mitueoltho \i L hut liy a d»*nti to same 
payment ol piiusilv the s one «>#u odeiauoti is due 383 
would have prod, it it had luen witliin die Art. I uui 4 tdoit 
as neat a f 1 an. It is hk* the cas< I mention* d upon the 
argument, ant slit* 1 hatred u»th debts: the lust taker iM>UrWp 
an infant* and out or hi> * 4 .M 1 ill tin debts paid, im-an r». 
ptovidt mlv in thi. ri se* t t,thu the ueditors hadcatu tiled 
nil then sec untie*? [ mu-4 by an equity have gicen diat u f t | (e fjt, t ^ 
infant’s estate a » h irgc a«> mist the r^al c state, as nearly uUi^an m- 
I could, it Hl. had taken an assignment of all those se- 
curities I now suppose to have been cam elh d in^amrsuPiy 

.* charyr» 

—— thiMi^h the 

s»*f urn ks hud 

I» er» 04ii- 

T/ir Lord Chanc* r lok, —Upon hu the 1 * onsidcrauon celle*!. 
x*> to the leasehold estate, I think, that pow»i ot sale is 
void, for it may travel through inmcritic »i<»r two centu¬ 
ries, and, if it is had to the extent, in which it 1 -. g^en, 
you cannot model it to make it pood 1 think, th* uurd 
est ground is, tliat the power is bad. 
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HOLDER v. LORD IIITCTJNOFIELD. *J) 
ST. DIDIEH j. LOW) HUNTINOFIF.I.I) 


whether a TIIK bill in the first ol ih*-se ^ uisi*s stated, that pro 
i^'msvvor ii'- vicms, ty to 1tin: magistrates and prisons to whom 
fW tlu tWo- the powus oi govi timu nt ol the sevt rai »S\i , /*9 * Cantons 
v.n,iji»i-»iing, weie Uspettnel\ \isted, m nutted lar#e sums to tin it 
bound to n0t 1,ts ln this r,,, intr\, lm the purpose of being invested 
answer, 0 lu P u ^ lr bind* , and that huge s.'fns weie so r< , n , tr»-<! 

Query (?) In the (■ovrimn ills ol the Cantons ol &/./o*and Zuh!^ 

But,b.mn«; and tin town ol V*»//, hah /, ninth weie pu. M tin puV 
riven put of | IC mom \ sol tin * .nd Cartons and town lCMvctm lv . 
lie«a»tom "* ll *-h sums wuc invested avoiding!} lor the puldu u*( 
pelkiltoan of such Canton, 

s«.ir as to ibe *1 h L b,U liftu stmtl (he • \ci.il iunJ>, m IT‘>H stiruliv.; 
^Whether» *»' L'«jo*. <.l (he lijtil, c I / >; s - h,»d .-nil (he S>vth .\Wi 

fonMgii Mate, Comp.urv, m tin i< inn s nt ih> Ad»<» «i, the l.cs*> and 
not atkown* Grand C nuut it oi tin ( it\ .nut C.>nt( p nl Im> '• , the Bio- 
lvdgnl t.y dm gojoaster, (hi I -ess and (u ind Council ol til* C mlon oi 
nvulltwii a 1 * 1 *d jut ft r t* and the* tow n and m!j/< ns ol w? /< /j 

Stui here* viz* that pnor to 17*^8 tin scud C.inlout oj Sun* & * Laid veio 
the tiovern- separate and indepoiuh nt St »tt s ionnt«ted l>v a icilah* 
's^txtrlaiul m ^ a .^ ue » «tnd m that \<ai tlu* s«*\eial t antons lxcam|S 
consequence and consolidated into oik independent Slate 04: 

of the vevoiu- Commonwealth, which assumed the name of the ffelvtih- 
nun. suing f«>r Republic , and have ever since remained so united; and 
h\tnl2**H% ^ rom *^ at Unic ^ lc sau * States ur Cantons ceased 

theformer 7 to exist, and theie weie no prisons, answ cling die de- 
iiovmmtnt, buiption ol the former respective (*ov oininents. 

Qwwjjt'L*) The bill funtur stand that l»y a law ol the /fr faith 
I 284 j Republic, passed on the 12th of Mu 1790, it tv is de¬ 
clared. that tlu piopci t\ , atqmud l»y tlie then Ian (»*>- 
vernmciiis of tlu* said ('anion-., ns u j resenting the sove¬ 
reign!)', was national pioptifv, diat |ait of ^aid hinds, 
(sp* ib me, them,) had h cn a-oipied bv the lh fat'tic 
Republic to 'lnfoitn <S/ tUr'n,^ nl the Cm of Pans , 
ineichaur. The lull lh< n stated the title of the Pl.milifFs, 
as the Llmdamman and ' /o Stilhaltcrs of the Helvetic 


}(l) Caul 1 lol.ns < (.. !,’t p , | \ 

Bolins Cha lb p 31 ) t «*s«l rt n •« k« il u}»ou j 
f(2) Chinn H'>r K>n i» i »1» t\ o 

]&le titsi's, (] J./iin. tb Itip vi , j luhiis 

Cha. Ut], lb<* ink h »1 iMvui >v 

Cowl Thu>l, o, m Cook *, i \ J > t . i, i /;», 
C V 232 t iliit a sJ> 

nuts to aiisvur, Ik nvmt ansuci tidlv , 
hovuui, to < tcepiMiis in pv>u> 
JgMp'fa'a.s, tl.at ol ^'i niwi t *,t pu'c'^u 

stwKc, as m Ju c.J v. &iu>i his, 


* \ . « pm lil ( *he tU't •! uf thr et* t 
<"«. ,>! »/ (O/'Uiiimsi"j' 3 as ih Jucnhi \ 
f i it l i rl t » H,„ C 2')j, kiul nh» ie tin 
Utft ml mt obictls to jtilisrmprVf beu „ 
h, /mt „n tit \, as in t! 

l I /,/ smu.tW it tt r 4JoIlll'i ( I. 

U l> wlii'idiet•va»vincs«tlthe Ki'uJ, 
anil t> • h ri^es,} 

J (- j Ho s v //ohW*, 4 < >vnch» !^41 6 

Hon v 1 j Jvhi'% Hep. 36^ S f 

W lii at on. V2t ( 
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*{< public; in whom hy tluj constitution of the Repiddu 
the exeeufiw powei is tested . and prated that the De¬ 
fendants, the Bank of England and the SxttL Sea Com¬ 
pany, m y be deuced to tiansfet to the Plamniis, and 
t<‘ pae the dividends accrued ; and that th< o'hri Defend¬ 
ant*, the ayeii^s, nwj be il*treed to pu> the vhuduul 
,(*ri iv »*d In them * 

I he iycnts hj the ir answ< i, ad totting tin iinuUiiui 1 
md mu umeut oi the mom \ ni tin funds, \c and th.« 

n> 1 the Canton of W»// e; hrU weie **paia’« 
md independent Sut ioimkiUcI hv a (• aq.io, - tai A 

♦ hu in l "Oft, a tool uion took plate m An*:/* / and 

ihaithv -aid-cut ilttt.dii md < antous, :nul a noug nlm 
du- C imou.ol /, a. and /m isct totsiu, oi to h» 

o'p'iiate md uuh piiid< lit Stnt*., aud tin.t t.uie w.r not 
i IO iu tin tmv oi sm'.i i mhition ails pu.m, »n whom 
pie (*o\ei mm nt < »i L > tic m 1 vi. n >ted, oi in- 

swuingth* ihs i ..»hmi of“ uhovei tin 1 a is and (hand 

* Can.a »l oi tl i * •}\ un»‘ Camoo ol P i*u, the Ihugn- 

u \tusv i, du L ti I on« d Cornu il «>& the ( anion ot 
44 State oi \#.s /» //, nit* s a and iiM/ens ol A .up ha- 

4 »/.//* and iha* iIk hi* inhumed aid behove, another 
Involution has t >ls n , .il A//s/ and tie* powets 

ofgowinumd ut ' t st' 'l in dilh lent pet »ojh from 
thdse, m whom th« v \»* i< it st* d sit tht times, when the 
twwisaUioas m tW bill nit miomdau icpreseiitcd to have 
taken plate d hi \ 'uhni'ited, that the Plaintiffs upon 

* their own showing bv the»r bill have no title to the u-hef 
pmved, or to any at count of die dividends, iroin tlu 
Defendants; and'that The Attoi mtj-(>encrcihi\\%\\\ to lie it 
party. 

A similar lull was iu^/wwo*/, IfMk*, hied b\ \t. JjiJiei, 
dc c cril>e«! as icsiding af Taus, t laimmg under the assign¬ 
ment, andasnnilai answer was pi-tin TK Ma-tu hat mg 
it poitid the awswti tusuih* nut in tarh * hum , « xeeptioio 
W ei< taken to the icpoif. l lie Ihfvndants had, aitti the 
exp nation of the usual tunc, applu d lor leave to dtmur, 
which was refused 

Mr. Rirfutni'i, Mi ILllisf, and .V# U m*h'Qt>. iu suftmt 
of the Exception*, upoi* the question, win thei die l)t ltn : 
tlants, having put ?a an answer, wtu bound to nuswet 
throughout, uted A 'norm v Cni/ny i'*' teumd \ 
'Saunders ; (b) a cast in the Couit of L\ih»*juu . cpm* a 
bill by a Vkai against the oceupio , a ho b) aps^v* i de 
nied the light of the Vuai ; but did ii<»t set foiih the 
quantity and \ 4 duc, and an exception was ourniLd 
; which decision was followed liv a late east in the same 

Court# 
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I hoj also insisted, that the bill states no title m the 
Plaintiffs: neither, that the new Government is recognise A 
b> the Government of this country: nor, that it is the 
legitimate Government: that, though every state may by 
consent of the sovereign and inhabitants change the toim 
of the Goternment, nothing like force, conquest, or sub¬ 
jugation, can give a title m a Court of •'Justice : the facts, 
that a Fiench army had entered Switzohmd , and gamed 
possession ol the counti> by force, aftei much blood-shed, 
weie sc notonous, that they may be stated m a Couit of 
Justice, and uncle) such c u< umstances it could not be 
jepicstnted, that the union took pLu** with the hue will 
and consent of the Government and inh.d itant<, which 
hoc will and consent are essential, and the 'aw of the 
Ileloetic Republic was merely decl.uatory, and could not 
give the right, not gi\e n In the union 

Mi Rrhnlh], and Mr Bill , j(j* the Plaintiffs .—The 
question js, vvhcrhei these tiustees, having admitted, that 
this fund is in their hands, and, that they have received 
the dmdends, -.hall not si.«t< , what dmdenri*. they have 
rccei'cd Upon the' g< wiai question, whcthei a 1)» fen- 
daut may h\ answer insist, that he is not bound to an¬ 
swer, there are many vontradit tni\ ehcisions. but it was 
never decided, that a Defendant, having smswcied as to 
particular faris, may stop shoit, and refuse to give Any 
further answer, as to the* au umsrane es attending those 
facts. The proposition is most material. Cheat incon¬ 
venience would follow fiom receiving the objection at the' 
heanng, instead of bv plea or delimiter* The paity may 
die, and the whole benefit of the suit may he lost by not 
compelling the Defendant to answer m the first instance. 
Shall the pam take the benefit of the delay 7 What re¬ 
compense c an tin Com t make to the other party , in whose 
favoui the deuce is at last made , the object of the dis¬ 
co* cry being complete!* gone? 

The r* suit of all the dee isions is, that, where a De¬ 
fendant has submitted t<» answer, he is bound, unless m 
sonu paiticulai case, to answer fully. Aft a general pro¬ 
position, where the bill tded for relief and disco¬ 
very, if die Defend uit submits to answer, he is bound to 
answer fuliv, unit 3 s fiot paiticulu*- circumstance* he 
can show something, exempting him from the general 
obligation to answei Flieie arc two excepted cases/ 
provn.c* the rule : 1st, where the discovery lends to cri¬ 
minate die pci son, fiom whom it is sought That is so 
fundamental a rule of the Law of this country, that 
Equity, intcrfciing to prevent the application of the ge¬ 
neral Law to woik injustice, will not interfere against 
that rule. The other exception is a purchase for valua¬ 
ble consideration; where by accident, perhaps negligence 
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f4n, plea 5s defective in form ; and the whole * relief is 1«0} C 
substantially obtained by the disemm , upon which the tA'v; 

- Plaintiff may go to Law. In (aihm \ Gab (a) Lord 
ihmfwuif was -»tiurk with the hardship of the case : and ** 
distinguishes it from tin* case ot a trcd* f ot legatee. ^voi/rTs 
The tascs that lollowul, are Xt union v ( odf, { { b) r 
(do hvtztfftf v. Hatelcu, (i ) Shtphn'J V Rohn f *, (</, Hnffv* ; 

Root's ft) The Court cannot in » vei\ < is»e judg* oi tl»^ 
nia*enabty. 'fittjbs \ Goodman [ji has always iun 

pi^ stol upon tin aigumtnf, that in tin. \\a\ any man 
ini^ht tompd tin brst moicanlilc bails.* hi Ljuthn to ,u 
*■ i.itii Hut cP^umcMil h,is :iiwa\s heen disallowed h\- 
f.otd ! in f'~<* , though it had weight with the Com* oi 
/ m that rnsi , and was m a Mihinpunt <a c e 

taken up h\ laud Ao^i/f'i X* 7 » v .Si//w \g / /b/^ '/// 

* Suvnd'ts (*>) I*) Mm an:* of v Vi u, 

-tnd Ihii’fts \ fh'tr'/ f ^ ’ * i < t! v*nl\ < i * s, h suh s /V- 
-v/»i \ ' t ; in which !)« fuulunt h« Id not 

bound to in>*.v *-i i'dh , md no least u ii cjven, e *:rt j»t m 
c fUi *J c ' 6$&</• w,, whi. 1 . ;fis ujinh tV h.udship in the 

ea'»: oi hip 'liiit-a** miyhi hr nuthyaplci, 

whnL is l.oi iMnimd n tune, as i (liniium i. 1'he 
books and j>ap« i* would honish the stiougrsl evidence, 
whtiht r du n. w t a nuim * *hip o* not . mcl th« strong¬ 
est inhnnu ari » s u .»**i d» * h.ung that pioduction 'Plus 
would had t«» an *' amin.djon oi tin propriety at inipto- 
ptu.t\ ot die distmcix in eveiv case. In 7 he Alfaqui* 
of l torn gal v .5 irtvai * theic was no inconvenience in com¬ 
pelling the Defendant to discover the puces ot tfu pit- *2BV 
tmes ; bm there was great inconvt menu- *hc otht i >va\ i 
the \ci\ ohp cf (if the bill being to ditccl the imposition, 

Suppose, m Phxhf*\ v C<ne*j the Jh iemlaut had admitted 
that JfK)/. was due , atnh that lie had asst for that, upon 
the pa* titular statement of the hill puhajs that jiiwv.i 
would ha^t lnen sufluient but, if it is to go beyon i 
that, it duu'th ovi miles wli.it I.oul fh<'ihr,ih siv 9 as 
to u creditor and legatee in C* ton: \. (ndc . th »t tli y aie 
entitled to an account, ninth must t,ii| pose a »b ht ot \ * 
gacy disport d. 7'he lesult ol all tin* autnmitns h.>m 
S'nuYt \ Voting fa) down to a GjoJwut\ o, that 

the Defendant Al tak^ ad\antigc of his ^ituatiou by 
pica oi dcmuircr, and in faioh \ (uolnum the Court 
appears to ha\e beui struck with t!u argumert, *hal m 

(* ^ Stas il./»'» *>t, m i S i*t\ f ; f* i it 1 It, i ( t * 

* ' "» *irf> r f ' Ji » l< t i ht j i ' { ' 

I ) S H>‘> i r th . 

f ) In fliv (o.iit «t /’oAfy./c,, o //•* *' f y I'li, ft 

‘) 4Ji)o ( l 11 ( '• ' o ’ . ii 4 r *t 

/ jii tiO 't lYti >mI o Vt* 

1 IntheCmitof/’ '.;vi 1 /* w ( trr i/ p ? b 
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rlns way Hankers might by the suggestion oi a psiituu 
sjiip bv, compelled to set finth all their accounts These, 
Defendants do not put themselves upon the point, that/ 
they *ue in such a ^tuition, that thev are not bound to 
answei: but, admitting, that to a certain extent, as to the, 
funds themselves, tlicv must stnsiwu, iu«ist, that the 5 r will 
stop shoit, and refuse to go into the particulars. 

It is object* d, that the bill should state, either, that 
the new Government ^ it cognised In tlu Gov eminent ol 
this country , oi, that it is the legitimate Government ol 
the eouiUrv • r l hat argument i-* not confoiniablt to tlu 
ruJ* s ol pleading in this Court. It i, not nccess:u\ in *l 
hill for an Annuity, to a'*l<, th it .dl the uutnnsiam.es u- 
cpihed by the Act ol Paibumim have been comjdied 
with, or, in a hill to fairv an aguimint into c\ei utiou 
to state > that it is upo,i the pi op* j stamp Those < lrnim 
st*wiccs sue assumed, imh 1 » tlu couiraiv appeals. 

The icmaimng qiu* m nu whuivr it is neie^an, that 
the go vi m in cut o I thii uamtiv diould have nu)gm»ed 
the new govt iium nl oi j#«v/ etlmnL is a meet impoitaut 
consideration, as to tlu I* gal do* mm , and tin. political 
const <| u ciues it nnobts; m/ wlutlni, when a fou ign 
. Government has in* ted menu \ m tin fund * ol this 
country, upon the faith ol mu Government, mettiyon 
account ol some constitutional altei «tio»i, howrvci incon¬ 
siderable, m the foim of the Government ol that country, 
the British Government has a light to sav, the money 
invested belongs to tlnm, and not to the Government ul* 
the country, b which it was invested That is an extra¬ 
ordinary proposition. Suppose, pieuously to the union 
with S%'Qtlu*hK the Pnttsh Government had money in a fo¬ 
reign batik , timid tlu Government of the country, hi 
wlurli that lnoncv w is invested, have claimed it on the 
ground, that tlu u.p'ui was not recognised b\ that govern¬ 
ments r i h* same u.i might have aii^en upon the levo¬ 
lution oi \s to the Plaintiff m the second cause, 

the; *■ a to nave pleidcd, llu( he was an alien enemy: 
aj! ii I l to great * tin tn* *.s both in Law and Kquitv. 
Thi hit; mtes onJv, that he was ir siding at Pan* hi 
T/J.5, upon wditJi gi omul several oi his Majesty’s sub¬ 
jects n.ight !h considered alien on rrftes 

Ah kuluirrh m fatty — Upon the question of pleading 
thiri i*> ceitamlv gi< .it want of uniloinutv . and the late; 
authoiici* % ait m favour <d the IXhndmt. Jmobs v 
Goodman . (a) finuui Stimulus K b) The Mnrqxm oj 
Donegal \. htetvent , 1 *.) and PlnPp* v Cauey. (d) In 
Gunn v. Pnut y which is not m print, the bill was filed hs 

(~a J 3 Bro C. C 4S7,. 
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, |.fi-aon, claiming as> hen at law. A pin, that he was t'JOs 
nut heii, was dts.tllowrtl. Then n« anw*r wa*> put hi. 
insisting, that the Plaintiff is not heir ( r pon f m options D»hm 

*to the npoitas to the Miifldtury oi th it answer, Lord. 

Kenyon, sitting foi land 7/ui/fcm, held, that if the Plain- 'JU.uVr 
tiff was the heir, he uas entitled to all th (li^tovt rv 
‘'Ought bv the bill , if hr was not the he it, he < as not rn« 
titled to any discovu v, that theiefou. the pidmnnan 
i.ii t must be asm tamed, and sin i >sut was dnecled a,)o<i 
tins primiple, that, if an dlcuaiion ^ mule hy the De¬ 
fendant of i lac t, d< * tio\ mg flu Plaintiff 's tub , whi dn* 

»» is by r wav ot pica orausuu is immaterial Inridui 
<ase that mu it be fustchiuled W» \ St Iht 'a J was a 
diikieiiT (.he , ten tin it w is a »k\i'v. i»i /irj’ c,ut k 

no In n should ippe.u ivilhin a \u»r lit was without 
doubt tie ucknow h dgi el eh\js v < , mil too 1 po*se t-'on ; 

and do \iai t lap* rd, !«»n*» lu hue the lull v »* f 1» «1 A hill 
of <li>co\ii\ w is tiled h\ f n'i • s i.id I nrd ( hn i I* i 
ion l yn* said, that hdl mmt hi «ms\\i*t< 1 in all Us (Mil . 

*riie last* of ^ / *h\* n (*>) vhi i* i tUv < '-e 

considered, as a dt i * %i<in» I 's hid • it n :!* > .n ad 
these u - s A in /« , f \ * , * ) vviut 

gioand is t h it ju *'i»; * u ude 1 Win i s not 

a .i , i m» li hound io i .is a’" *.» *» i per¬ 
son ^ I hi ilis’mi notjih f, but uni U r*u ular\ : 

the ulLgulinu Ik i •, , th it dm t),t« tidmt holds dmh he- 
longing to du F! nnnll t i, tlu estate he Ion?* to the Plain¬ 
tiff. If the Pl.ntHt*l * ouhi prove, that the Deh nduut his 
the title deedi, hi *« onld b» entithd to a dec ret fos t lem 
without putting the Defendant t»» answer A lull t^cairv 
an agmnent into escuuum does not avei, that the agtecr- 
mtnf has been stamped , « s, though not ‘■tamped, »in not 
the less an ajneenn nt. It is c nough, if it is stumped even f 2^2 ] 
timing the hearing [nj li is not in ces,ar\ lu st«ue, that 
an Annuity has bten didv i-moiled, as without enroll¬ 
ment thue is no g’am truing tlu paitv a tuh to sue* ... 
an \nnmtaut Hie t o* unr nm-^s ol this case are now 
nuittei ot luston 


Tfit [.oh! Chan( i i i "i* — Vein wiaild he obliged up >n an * * A( ^ 
liulictniuit foi a lib* I jiio\« , that In mm is now it wat* 
with Am>tnd. not as to the wai with tins tnuntn the m . rtl j i0 p l0 \ 
Courts taking notie e of that with utcrente in oui owiiv.i 1*11111"“ 
c 011 nt r\ . • 

Reply .—Such a bodv as this, not at knowkilgVd bv* this JJ 4 , which 

cemutr\,is not entitled to sue in the Aliiiiirip.il Cuiiifs of iim«u<.inr> 1 * 

•Ins countiv it uimpaiirioii to the union with V* 1 with¬ 

out pi oof 

) 4 &q v r n f/. ) jjs,f, _ 

) Jlnte, \o* u 1 »1 

J p,fki \ y'c*i if *»,%«.! J\ 1 'I 
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dots not hold. This country, with its government hy the 
King and Pniliament, still continued the same, with that 
accession, Theie was not an end or dissolution of the n«t- , 
tion, as a nation, Upon the ievolution in 1088 the i onstitu- 
tion remained preciselx the same: with the change on!) 
of the King, a pait of the legislative sovereignty of the 
country : the supietne power bung m.the King and Pai- 
lument. This is i total dissolution ot the countiy , not 
merely the intioduc tion of anew chief magistiatc- into 
the s.mu counli>, that uposed this confidence in these 
Defendants 

i/n /out Cu\N( uid 1 ; -It is not nr* i ssaiv 10 make 
any olivetvations upon the tavio that It iv r * hu u tiled t 
unu mber it stnuk land T/no/r.w % who cmlcavouied t<< 
decide upon questions oi pleading with malog) to die 
J Law, as evtrarirdiieuv, that, if thru aie settled modes, 
fortnmg tin practice, uc touting to which a Defendant ts 
to pmeecd, llicie i ouhi he a dc \‘atom from ill* m U) 
The pi.idue rrquned a dcni'in* i wuhm a niveii timer 
or the I)* ft ndaut could not d* mm aloo* , leu vuum have 
applictl foi have to plead, aiuvvti, 01 denim , not dc mai¬ 
ling alone. Most of the n « s tint hav« been elated, ate 
distinct from tins, foi in those * as» s„ taking the* hill to 
he true, neither the Phiulitf, not the Defendant, hud any 
doubt, that the Plamtill was entitled to »elu I For instant e, 
where a partner, prn\s a paruuoship a* count, if the part¬ 
nership is admitted, the iduf follows So, whcie th. 
Plaintiff is admitted to be a creditor or legatee, the bill 
sustains itseU agamst any thing suggesting that no 
relief is due But cases m modern times have slid, that, 

if the Defendant denies some substantive fait, which, if 
admitted, would go a lclief, until the truth of that fact is 
disposed of, no fuithei an^wci shall be compelled Many 
topics of great weight must be disposed of, when that 
case comes to be decided, if it i 4 * still open. Tht* Conn 
has got to u species of pie 1, which is, neitlic i a pic t, an- 
swe», or dcmui’T) , but a little of each. The consequence 
is, rliat the Commission must go to a number of facts, 
instead ot one , as in the t ase of a plea. The late cases, 
hs far as tluy aie aurhoii cs, as to jyhicb I say nothing 
now, establish this ; that it the bill is, both by the Plain¬ 
tiff and the Defendant, allowed to giv c a i ight to the relief, 
if true, the Defendant, not demurring, not denying by 
answer the title to relief upon the bill, but negativing one 
fact positively, says, the Court, if the) will take that fact 
not to he tiue, ought not to call for au answer In order 
to make those eases authonties for the Defendants, thuc 
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must sa\, that, taking th* ca*-e, xea It !>*, i]u» bill to be 
ituc, tht\ dcn> some Lading tut Hut thul is not tins Wn* 

\ a ->r 

* flie jutntiplc, upon whuh 1 dispose oi this tfucstion | 0| 
upon tlu Master** icpoit, is nut umimud an\ degree '' 

with tlu im’j it" oi # thi<5 cause 11 k <pu*Mum « ; umih i, f >’ I 

nor ekeickd In the tase.{i/J winch dots not 

toiu 1* Midi a cast ns this, a fm< gn unkpt nth nt Siite 
I lilt Slate ua- c»rh a corpoialion undci tlu (neat Si d, s»o<tmUns 
HisvjImcI In nu.i'i*- which a Com* of (iiutin was obliged °»»»* 1 > m 
i< »oiri*ki «e he. Limn *, mid th* ii the turshi nl tin titk 

» . 0 ‘ “'II' nl.l/,*, 

tir.m * • i St it* tj t 7/ *i# to am nthi i Stlti was a#, fl ./{„«*,* 
» ( 'nst' n a ( out t ol Jii-ti« < eouiti look ai a * *i t|in sti< ii ul t'li 1 • «u * 
tin, ud\ ill one u.u , .on 1 tlu pimupli was, tliai the p ' f 

I HiM f U i*oi admit, ill o tin nth [>a .« d to tin nidi - ii, a), 1 

(jiwhnti tat' ><'i h"i /../1 \ an ul uhuh a* \ui< ohlnud ng tL< vi*t 

tn < .ill j« lu Hum Wn u I'.mcm. justice u is to il«. f al<i i 
jt-ati'Miai pcilu v hid anaim/d the uliliw sitnilion oi tlu 
* n*inti ics, w t» L cl. t d< *i, md wa wl< v id« d, 11 »i win ic, 

‘(his is dtib m.t N«. * 1 * *1 ufhmc has bat i; 

lOimmttc I </, ‘i tins t win ,11 \ h’ iln cl. .solution ol tlu 
toimci ( oi uutogiimiil ol tin 

(iiaetimui't, i!i s,i # ,t t I la* »pi<“ t i mi i■» tlu i«i• >ic to 

l>c citron’a cL*j (M j 11 at p« mi i| h ol tin Law ol Natum*;, 
without ittandm'; t*. t Le mi u>,i n ul the Defendant , as 
subjects ol tins on mi\ L it i» nuts that the Plaintiffs 
•, hate shown, that thet haw no tnh whatever to the i«.hcl, 

‘tor that is the proposition,') the rules of the (Joint ic- 
quire a otinurrer, before the Defendant halt to 

a>k toi turn toph.uk anstvu, m ckuiui, not ek .mining 
alone The pioposition e\uaoidnui\, that a person, 
jit a situation in which he nniM answer, and mat, and is 
sometimes called upon to, Mate the want ol paitu*^ can 
say, that, a-* the suit lnueafur cannot he tile itual hu 
Want of panics, he will not answti at pies* at. i .I •y not 
urderstanel the principle that i do not -av, wJietln* 

I )'it Attrmuf~<nu(uil a iu (»ssii\ pai i\ 
d he Oefendants applied foi luu to dnnui alone , f 29 i j 
Inuuig j^ot lliemselvvs into a situation in which tlifcy 
could not do that. Then the .rnswu is c(uut new m this v 
respect, that the I/, tend nils, not benij* allowed Id de¬ 
mur to the discmervoi tin. iclnd, will discover what 
the\ please: and return fiom diM on ling the icst, jail- 
ting in an answer that objection both to the eiis< oV< iy and 
relief, winch ought to have fo-m* by demurrer. Upon 
dial ground, refusing this, I cannot be said to shake am 
Vd those decisions. 


% a ) J3 > \ ft 'a«' 1,1*111*, \ol 
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1805 . 'Vs to ihc question, whethei* *f a new Slate w*s to at i a 
V^/-sj in hit* opt, a Couit of fu'-tite is to take notice oi it, if it 

Do'it'/t does not appear In avunnnt on the record; or upuii an, 
allegation, according t*» inhumation and belief, that a tc- 
,0rl i/tu/" volution has taken pi ice, fust, those last wot ds <u< too 
loose: 2 dly, it is not t asv' to decide, w hat a revolution 
means m a Couit of Justice , lot, when a sovemgn and 
the whole nahon giv # then mriu idual consult to tin 
change, that h in ,i m use a rc volution There is unotlui 
sv.nsc oi that woid, mtuh mine gru\oii-» But I do not 
know that I can gut a h gal consti iu lion to such » woid, 
units a ‘ him lias he eti put upon .1 b\ authout^ in tin 
coiiufr) M> opinion is, that these Dekulaiits must an- 
jV\ cr 

Then is no dilit-ionc* m the olhei i.im', e\cept* tha. 
the objection ought to < unit in a diikruil hum , with tin 
obsei vat ion, that \* loo miuli i* >1 no to suppose, that tin 
title, made In tin hum* • ( *>'* mint nt, would meet with 
no attention hoio ilu pi* »uit imuut 

k\n ptioiii o\imih «] (**' 

( ft Si • i\ •(& 1 17' l' } * , ’ » * <i •' \ S, f ,! /'IW Pi' l.r.N 
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TJIK hill in the fust of these causes stated a purchase 
h\ the Deic noants l)ani>l Shout and f'howte* 
t\w ills 4 * *io trt ' /Sturt, fiom Jof"i Puna, oi the property and 
veiv.eis* .j.jj t j ,»\ -j i ,tu *d 7//» (,,uiiu N'lu^papu, in (on oileraiian 
that e-«»not n f , tn .vnnuitv cu 4<>u/ , that in IHOI, Mint, m coiiuidcra- 
stt#' 1 c. lion of ,old a nioietv of hu share to the Plainfill 

v * J 1 •'“* * who in IhO-l assigmd that share to the othei 
hH*i me t» PUuiUdls, and Co upon trust to secute the 

cicm,Ks.ii 'I,** j,J a4 |, 4 } \ his act oiint yvitli tin in, as Baukcis , .uidpiavcd 
tm -a .»< t ,lM ac*u »nt nl tlu piohis »f the papt<r, and, that the l)c~ 
| one tor Slnait iii.iv he dcueerl to pa\ one-fourth patt, 
mi- i\t I* voiding to tin assignment 
m Vaulti «h* ^ ' I)t ft udan. .*#,■/////7 hv his answet stated the tm um- 

gentiali . i„. sMnees oi in* original eonm xion with St nr l in publish* 

as to da I t »it 

paymti»l on Pusi* ll may n»itiroi;,t< ss to .ill Ilu riinimstjuc' s, tint go to prow oi 
dUprove the t#uth nt i!»l fu*.t, n v\lu •», wIkji., Is. . welKuit puluuUt di uges. (l > 

? }(1) Beiitlic icmaifes of UeiiiCeHor Kent upon this ami tlu m vt case, 1 Johns t h 
Bep,«| 

' wrl we 1 Johns Chs Hep "fi { 
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.ui» thr papoi * that flit' Annum to J'anr/ was made re¬ 
deemable upon pa\ incut ol KNXi/ md, i, to a moiety, 
*'2000/, that ceitain conditions \,«n agurd upon be¬ 
tween rla pi , one* that all the p« edits •>tsoui/i l»e ippht-d to 
<1 k ntkiuption u# the Annuity , that Ao wa- to sub- 
-tM on a salat v, that, to pre\cnt tie iuti k1ihu„o »f any 
unpiopu pcsson, A w js agie* cl* that m* idu r shev.ld s< IK 
until an olfbt made to flu nine i iud it w i. nndu^o »>d 
uni a.*i‘ ed, that eat li w ts to haw the option ol pun 1 i . 
in^ "jicai the tt i »n* am thud pu »u would gm in. 
mswei thin st tit 0, that all tin pun h is* -mom \ i , now 
pa 1 1, md tin \iinuii\ lokoimil, aid all ui>-iiu u . Ik - 
;v%* *• u tli* l>t knd.nit > uJ d to tin 1 'tn ot I, 1 /**, r.t‘1 , 
with st \ci«d cil.i i i «n u >< . tt •_ (I. it tk i)< L no mt had 

no notu n »»| i!*i t* sij.^niK n» *<» tin I’UiiituU umd }/•* \ 
not iioin tli'Mu it'll*! 7 i‘ i ih it h« b, *i \* ,, 
ibi J’l.iiMd? pm it* U iu i i»i 'it "» v r In m SVor/ en ,ae- 
* ouiit ot tlv p.ijM . f tint tin h« ti ed mt !? cs i i,f o\ed dii- 
kniit Mills it! tiniii »> i <i . i i'M <d ik pap. i »u* t die 
2 ?ill ol f i/if // v t l 1 * I « ai)■ I 1 Ui -1 • '*!) • / bad T »o 11 d l 

to a H, uidil hv. hid iti uk » i *d » hi di* J)t K i.inl, Tu.»t 
V/iW IK V, LI Old i.l.lkl .Ii* O IU J h< Di h llih'il thui- 

ioic niM-l d upon tlu ig*. uitt r* , in.idi.it *’ /»*''; could 
not jjpiiImm , ij'.i utir/ M t pt >uk* 11 to il,< K'jmty, 
mulct w !m h In iitid, uni il.i.imd to be iiiPuid to an 
assignment oi tin shoe upon tJi turns undci which 
FauUu pun based, and, th.it it J. inmiUuiuJ whether 
die Plamtilb, had notice of the panuidai t. rus ol the 
agreement brute Lit the Defendant and -X/u7, but i.ud» r 
the urcufiKtUmcs it must Ik pusumitd thev knew S? *vf 
could tmt assign without bate oi tin Defend mt, .ml an 
less he deilined to |»ui(h r.t. I »«e answer hnthu mg- 
gestrd, that the IMuintifk h.*d mu *nadi tin ilhda\if, ic* 
quucd t>y the Statute .M (n * 5 * 7 ‘i, ujuai a c hatifta in 

the propel ty in anewsjuptr, and tin i clou* the a-sign- 
heiug n*t#le traudid ulle, and hi pi cokmai d, ate 
s-id, and insisted, that ha tin* aioiesiul the 

Plamtiflj Iiave not am li^ht to eumpi I tins lb iuulaut to 
come any uceouni f >r tin pimn . ol the said 4 euun, 
or *.et l\»i th an} arc o«uu ed hi. nu i|it> <u p.iuntnts uj\ 
count theieof, 0 

Exceptions weie taken to ilu answer, for not setting 
foitli what piofits had an a uunec tin *7t!i of c 4ai'mttij s 
)K04, and whether th< Dele ndant li.nl in t tic^ivecl end 
■ onvtrted to his own ust the wind. , oi p.ut, and lor not 
i tttng faith aw a«a oinjt ol tin mom \ uuntil oi ic- 
■uvedMiue the t ot JpnU tMH, on immnt ol the 
pioflts 

I he Mabtei iep utuift the ansvvei mai«Tn n'nt, the De 
ndant took an c\c* pi ion to the report 
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1805, I he second cause was instituted against the Plainiid, 
\^r*J >n tU othu cause 'The hill statt d tlu same son oi i r iM 
Vahdir as the aibtttr to the nthu hill and, rhuigmg notm oL 
* the dgie**ment, that Sfjitt should not sell his filiate wilb- 

Ii,, ‘ 1MI out olkmig it to i Stuml* ptaved n declaration, that Surf' 

hid no till'll to put with Ins shaie without pres iouoIv 
odeum* it to tin Plaintiff, that tlu Plamtid i» thou hue* 
entitled to tin hem fit ut *lu puuhdM b\ / ajUh't , tha* 

an account in i\ lx r ike n tec oiclinch ol the onsidoiation 

paid, and th< mom \ miiud, on an ount of such sliai e . 
and, tli<«t tin p.u tm t diip m«i\ hr dissolved 

I hi uuwti (d l i'vUt t made tin sum* a* lus lull „ 
inrl a in cl, that lu did not know, that it was tnuhistiod 
nnl agictd, that neither p«ut\ should sell hi-» diarc v ith 
out ofh nng it to the otiu i, bi , that th whole pm chase 

mono\ tot Uu ('mm hi hi e n p od, the Annum i* - 

deemed , and all au mints lu tw i nth* Plamlid and V//#-c 
c eUled up to tin turn u. ni'umsl iti rlu hdl l r pon thr 
assignnu lit to toe DtLnduu, Si *t u qm-t» .1, that tile, 
trans.i* turn might hr kept m • n * »m the Plaint'J «.-> it 
would le.ss< n V***/'* mllu i)'* o* J’li' 'D i .dant 

then foie kept it i e m i u“d t », y w han } « . upon 

Stuff* al/*.e • • i(li"g ijo.i i , i mixnud the 

PiaiiUill, til it I e* w.i ih ,mo. ii> h vdmittvd, ho 

had nunnl horn th f)*f ml './/rn dnu^ ><ons on, 

account ol tin* said t »iu'h shut* d.cpiofi thv said 

concein since the date of the av.i^rueiit to tin* Defend* 
ant , and hi* ho i\« 1 sneli sums pro* jo isle to Juai y 1804, 
without giving tin > untift notice of the assignment, for 
the* i( ms< m he U p nn niton* el. lit clewed, that, when the 
assignment was mule*, o», when he paid his paichasr- 
mone\, hr \ m \. *u *.ii>p*it<cL that it w is pait of tlie 
agieenu nt lx tv i * n tin PI until! and SV/ur, that Sheet 
should not st ll without h avc ol tlu Plamtiir, oi first olfii- 
f 299 ^ iog tin* 4 hai« t > him I he* Defendant was fust told ol 
it hy (he Plain*dl upon the lath of //.*ir t 1*04, altn in¬ 
forming ihc PlamtiJl of the assignment to the Defendant 
lit* submit^ In* is not obliged to answer, and set ioith, 
when, and when*, and In whom, and to whom, and how, 
and in what m.iiint i , ***n h t iMioidcration oi MX)/ was paid 
oi given smh coruicle ianon i *\e i %having been in any 
ntannu disputed »n epn ’.in ned b\ Stnct, who was alone 
roncerncd the i e .n 11* stated, that he has ret rived divei 
sums on aice* mt ol tlu* -aid louith iharc , but submits, 
that he is nol obliged to ‘et ioith an\ ace ount ol the sums 
soiereived at the in>tmcc e»i the Plaintiff, bung ineirly 
a pecuniary tiansac(n>n hctwi en this Defendant and S//*</, 
in which the Planmfl is not iimirstcd , and he submits, ‘ 
he is not obliged to <»et forth the paiticulais ol the demand- 
of the other Defendants, (the Bankas.) upon whul 
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ivv (him to hold the 'rtuuti of hi* t »urth paH of tho 
pair) , nor, %vh«*ihei the ui(Umuu*s </l tilt l<Hh of 1'rbiH- 
*anj' 1H01,aiul the 7th of /mr. n ", md tlie- letters 

and pr tucs by the Plaintiff to the 1VI. ndant, oi books of 
accounts, pupcis 5kc. ubting to th adv Menu nr ot the 
* oihnli muon fin the isiitpnm nt t> th* I). t< ud mt and 
rile mom \ he Insane i\ed on an'Hint tli(i\«»f, a»* m his 
custody , oi to s» l loith <he si ) «.duh s, 'u 

To this .in*.wei Anptioin mu 1 tr\t*p | t, ’iiu du 

Dt h udaot has not ,mmuiii!, uint>, \v it* s«, h\ m’i.m' 

and t<» wlinin, tin iou-.i !• i tli n A \\ u paid. 

i?dh, 1 h it In lit. v l Me w tied, w h< tin' ’u md otin • 
[)t jf nd *»uMiie lhnhiO n. an\ md whuh *A tin at, 
ha*. , ot hue nut. it * • § * • d .an mil whit su-ns ol mom < 
on at t ount o| ilit fouith ih«m f t'a not an uiminl of till 
tmi e * i * \ sums of iin.ut * , ntiued l>\ tin iii Oi mv (A 
til# m on ltioum ihtH.nl »nd \ v hctlui with th. 
d th* Phinti'l 

t»ilK, Th *t In 1 « is not t* i*»ilit (l»e pu (uniats oi the 
eh m nuh ni tin lh«A« i i.,)on ihi l)i h ml nu, £ » and how 
th* st ihii/md 4 - ot ni id .»»11 

hhU. I ! Mt h. h »s ■ »t»i t i a t!>, \\ It duo tin ndenhires 
of IM)l and ,t.nl tin hlnis md imfi. *vuii tu 

and Ah ode i i)t it ad mis, ts* hot)\s oi a<< taint, 
papeiS i e 1 1 1 i 11 * u (hi id\ .ihi t‘M.t lit «d tht i-ip..dila¬ 

tion, uhnh the I), f ml ml laivtU* idle ires to have licott 
paid lor tin \ *i'*nimnt to him, and th. mono, vhnli 
he, or the' other IKhmlam , oi spue of tin m, h.ne re¬ 
ceded on atemint tho cot, &e or un md whnh, I*c ap 
in tin iustod\ of the Defend ml, and, lint iu hn not 
a>et iortii the m lu did. ^ *.. 

The Mastci (fii haunj; jepmud the :mo v oi sullieic in 
the Plaintiff took an exception t,* the upoit. 

JI> Rr>uulht n mui Mt fitlt y frt i/,* / hp'n.laiU >n /V h> •*, 

l hiu r i/f in th* .// s/f 4 ;/»w r >f i/tt F\C’ptt, 

upon the i^ei *ial (jiirstjoii reit,»n d t»> tht a'^unienf m the 
ease of DvUti \ Lnd Ilanun , /.* t*!(h) \ * tv mq on ihe t isc 
oi '/(uol"*\\ ''Ktf'wvi Upon the paifuniu umiiu- 
slantes of this uh« ihe\ nr istid, th it was imt 

bound to ojkwu, until itappt.us, tli u thei. hns ^e^ * v 
hpal a-.sij;mnent, ,md that the Phmtill is entitled to a:. 
k count '1 ne) also lehed upon I Ik ohjtetmn, th it m» 
notice was given, as uejmud bv the Act of Paihaur ni t 
and obsened, that the giomids upon which tlur Defend- 
mt moists he i*> not liound to aiiswei, do nut appear upon 
oi> bill, but it # i» uciessai) to state them b\ tin inswu 
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V^vs^ 

l'»t 11 »li 
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( ,t ) 'I he* m-v'i viu i* tens r l to d ft «*■« * Mt.i**!" 

f b ) d»t ])ti» ii , i[Hi , i' 
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JSOj. flu* tt is dilfiiult to sav, how tins defence, though s* 
K^r^J v.« answer to d>c r» liH, ' eoald be stated b\ .41 U *1 , 

t’vMi.Hf ii<• defend consisting ol a et t number ol fa* ts , not ol 
k,UL v »Iioi t lact, that illicit »j» p*« nkd , or ol a eouibuia 
r tn n of la* ts, imul'.ijh* om pjuit 

j iUi . fcnhf'ij ,, /./»./ 1 A f fi'joij I'j* ffu Plaintiff* ’>< 
the jni,i mb , /;. /t*(,,,,z /'/c. s* /, insisted, that the 
answer of *>>?/'/« / bad >; ai* so hu, that it must of net < ssit\ 
go hn t!i( r , th* D* h ml nit ad u»> it uig th it *u lias «e*, aid 
xnnrt v on u * oun» ol rh< W \\ ^pap* 1, o. gin to s^ t Until,, 
wlui Ilf* h 1 > ,« 1 * »'» 1 I V Jan 1 j , ivTiicii in icr* 
taiiih tic w, and hn» l»:c n *1 m tin 01 * **ik. pi inn 
applu abb Jiii» * nor t ^nv/li d« iwl ol lk* * S1 un«tl\ 
title , as, that U* i * 1 .it a 1 * 1. ti « 1, *a. f )nt th< an wei 
state a\»p*tt\ol 1 .Lis, a *.' 1 itiki ihi , h om th. m , w lucit 
•in ollind to tin tan’ll 1* iiMinn., v \ \ tin Di iendaiit 
sluwild not viiViVi 1 * t'utlni. havn, uasvMiJ tn a t.msi 
dejabk * \t* nt, a*> In 1 li tind * u Minvtment I .met 
' ihnthv' stio?i',iv id t*u na* am! * *1 **» of a pka, 

stating si»nii <.’K * ' (in lit 1 \aiun oltiifirn- 

fetam e * ending in one spiii be t i* 1, 11 j# >n w l»u l> ilu ugh* to 
the diKOViLV i put, and », un 1 iA* n upon that 11 * f 
Butin tlnsiu.u a., flu Cam 1 *s r tli* it upon to tkcule upon 
the elk ft ol «dl tin it* 1 in tun t iru '.without i*idiuc< , 
winch show Uu nnvhul and nv onw in* me ol tins new 
practice that Iras eupl m 

The (tnt! Cnw < 11 on.—Upon the exception in th* 
faturoi thi se 1 an * , ib unh question is, whethet the 

answer ol the \)» it u» it tr* these points manual to th* 
matt' i is 111 ue It .U «U j,i nd-» upon this, whether there 

is such a 1 ha ,;t o •. bid 1, to the payment ol the con¬ 
sideration, as 1 Mt11 . , tl* ] iaiPtdf to an answer, not oniv. 

windier it t-* 1 . ‘ but, as to all the umunstaxices , 

when, while, *' * l u.m alw.us umleistood, that ncial 
f S 02 ] chaige tnabi. s \ on to put nil question** upon it, that arc 
mattiialto m,d i out win thn it was paid ; and it’s not 
neiessaiv t«» load du bid. b\ arMim» to tin general charge, 
that it was not paid, that so it viould appiar, if th*' De¬ 
fendant would * t loi th, \vh« u ) where, The niil iu!c 

was, that, makinj* that -uk 1 uili*^ cnh^e,}ou ma^ in the 
latter pait ol the bill ask all cpusiions, that go u> pio\»- 
or dispio\i the truth ol the bn t, so stated 

As 10 the * thc r iv 1 ptioiu, 1 have looked into all tin 
cases, that were iitul in Dot lei \ i ;;</ ft eh! , and 

it will Ire 3 \cr\ puntul and dillii tilt duty, **}hii the ( out * 
is called to it, to say, win* hoi the \ ai 10. is and discoid,) 1 *! 
opinions, exjuessed b\ Lend ' Dunlno , Ia*rd Kents’* 
I-oid Rosshni* and Lord Chici fusiue Eure, is in.Iii 
But there no way of putting this earn:, 111 which it < u 
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be held, tin*f du Master is *vioiu? lor, if the point, iu 
n tided iu st itv d b) th* ansuiu is 1 ijilii,it thu- 
dial tho imant m he iomi pi opt urn >„ dm wyhalU-oi 
olh'iwi <, <u is not inaicnahi :1 h\ aipnd, th it nn sale 
should tiki place without tin ton-entol die nthu with¬ 
out .hi oiler ot tilt int< i< si to him at i j.iiu , to be named 
b) a tlwid pet »ou M and, th n tin p< i -.on, i.hn has pm- 
chas<d, had distinct uoint o! that ,u;emut»i *1 th,o 

* ith« i in pie i «»i ausuu would plot* tl tin Ihrmdtm 
hoiu aih\\him> tin dm it must at hud In hi>>ii f >bi h‘ - 
waul hy t‘i anaui t> diaiimU and pu»»u\*h t» d >• 
hid hi plc.uh I l li1 1 h without pupalni h) dii »* 

* 1 >ion, to hi made, w hi li il did! h* me . u \, up< n th. * 
point , ioi upon sum* ol du uitiioiui» > tt will u. found 
•„ij ditluak io ->u\ # d* u nothin,; * .*n l« ph ad* t tr tins 
( tjuti but -anne in i, d/"/\ du uiM I t uns. v sthout 
quins' tin «iut*h th* ^ *v * «*l |/»o < h * < i * u i ah* ihh * on- 
m«1i tali".!, and < du i , ,i ph » * t b <. >t . * i iruui ( ,i , 0JU 
i.u t •», w hn h v ei * u)n\ ,iiu,ah\( ; ..mu - m* mu i h<< , 
stated hi tin iud Ihil dn » a i-iw i • mu i ji< iitui h- 

&ritu>*i *»f. m\ dm., , “ ,,n r ,* lt ( , ltl j | |t ,1 u , m i», l ^ 

wlitim • 4 ilw Mi.ip 1 * * in mi i oh » iipmi rb< tt mh of 
tin I l.i' hut it til ■ eihiii«»» u i v* . toil has some ai- 
gmia id tli u I d «» \ .uiMict ),• nhoinanud liuie is 
not po iu\< ..’•(! >m >« •ij.h I In uii it oiuiih tlie 
£Xt*pli*n '.m' h.uiui-.* aid uiow rho < m * ptiuj) id 
the suoml ill* p'liuipk l ^o upon is, lb,it, d tin \ had 
nut .msivind, hut had pleaded m the t< ini* in whn h thev 
have answi u d, the plea must havi be* n o\t nul'V 

St « IlK lit \l ' 


sii \\v o cin\t. 

UPON exceptions the sum rpu stion v.ts made as m 
the pic'ednn, cases, ifJih, \ I'.txt Hunt: i^j, h^(a) and 
I'liu!*/** s.StUMt 15.it dn point \\a^ not deluimned*, 
I'he J-osd ( h*iHufl* iiciuj* oi opinion, that u <hd notaiue. 

Mt. luhNo/itfi/t , tvnl J/» tUat ///., ](•» thr Utfnulnit' n 
tvh"\t d/itUtJ ti t <vt t ptwu ttSiS icii lie d to the ai- 

..iinunb, .end du authuiitiet t »tcd,m Doubt \ i/ju! //,/,;/- 
fir IJ, at d 1 (' ih*?i \ \lhiut uhsemut;, vh.uthu deli «u a 
f*>uldnui * n^ide In ph’i, not panakmj* oi tlir indue 
ot a jka in ..nv u's'.nt, hi as to tlno point, an alle^t d 
t^>icement betw** n iht Planitdl suul thi oilu r 1)< lend ml 
. a ) *hite t ?•) 


} 05 i 

V^- -V/ 

J * » I . I J* 
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1805. lor a share of tht piofits ol tin* business, a mete negation 
\sy*sj '»J the. avciimni in the bill, whirl), \vhero\ei it can be 1 a 

Sim* plea, must be something, that go* s to the person , as, il 

> tne patty is exe'utou&e , and must be ir» bar ot the \. he*!< 

Cin't. { | # man( j 9 wbuh is not tins ras* , am* the but, not 1 m mg 

,'04 1 m the mum elute knowledge t>i tins l)i h nd.mt, is deni. .1 
uuotdmg i*» his inform «tw*n aml belief I he ease ol 
tithe s has been considered uiomalon- 

Hit 1 I'.iJ Cn *>n i i m* ~ Not .ibva\ > 1 hi fust east 

is that upon tin tithe ol rabbits i i) Du difluidt, 'd 

that w is, that if the p.utn ■» hid rnm . * *■> in upmi tin 
cause in la[iui\,and tlu tan < hid mane t«> k h« a? ■!»•*, ir 
might ha** mined out, that ni#i,mc would huvt Ik«i 
gi anted 1 hi \ tound then iim imoinntu nu , th.ii, i 4 
by a m'jtlu s tlu lkhudiut >» t up a d» f m a'Mi-'st -.ct- 

ting ioith, what miu iMi* matUi i h« had. »lu puo >,ti|;ii( 

die Ih Ion tin aiennui i .sold b* oi m»» d I in u th.i» c.e * 
goes on to suit* tin * as. of ti»« . » i vh<»« tluu *h hi 

dunes flu rkin, must riswu a. to » i n u ot * i 
upon a iiedttoi ^ (nil W I,t n \ m i m u, dn t i*-*. 
OI (thiitf* » si * i p, st|{i| OSl , » h 11, I li d h> «l | 1 II, » i O'UlfU* 

as c n ctitni, and the di btet* uud. tin . nm.. ule l u« tid¬ 
ing to tin* moduli do.timi hnt ju’d ih, min, ot ihev 
must ha\c set forth tlu .uoumt j h it » im tlu i eh»it la 
just as liuont count us the l«is« *d putiu j dup 

In die ease oi ( ttfun v. f/«.V • f* i land llan^vnke n 
repicseiiUtl to have said, what cannot i i,that, if the light 
is ekar, the l)tn nr. eit shall set forth the account; if not 
due, he slmif hot, old then In adds that i .setplum as to 
the hill »d a iiiditoi oi legatee In tlu subsi quent 
case (i) * In ( nut ol / v r **t ifiu / sa\ s, that eltpe ncled upon 
toe Ja< t ul \ v,»1 1 * * i \ , as it) tlu »ight to the actount, awl 
m some ton \ t a motto * swoie positively i«> the iegdi- 
[ 30a J tnac\ of ik p.i.ti , ami laud ( lucf Uaiou is nude 

to sa\, ih.it, » it v.as s\vo«n positivelj, and n is m the 
knt/wUd,' '•! m put\, tint i.ict was dispio\id, th it 
would giu tim nght t.» di. di'cottn . but he proceeds to 
sa\, that if it w is not in the knowledge of the patty,they 
would compel tlu di .co\ci, , and they did in that ca^e 
ronipt 1 tin eli .im.iy 

'linn lok'mtd ail the ease, befoic Loul l/tht/^/c* ne;t 
onl\ as to the diSvO>ei\, but, m wlmt mode it was to be 
obtain* d , a d that biuus fotwaid the other epe siitm # 
Plev,meroh wheihei urn iniv not {* a pka iinng toiwawl onl} a in 
th7uJcum° f S t,tion ol tlu u*mn ♦..nt ***•, slav'd In the bill Hu ta* 
t»U»nccs stale I ‘ l p^shase i ioi \ ahiable* < ousi.lei atK«n comt'ACl} cu 
by the hill 

f,i ) Rantin' \ i/o /, it '> 18*’ 

* * ' V *tt \ 11" n ,f s . h f b I*». 


' (lied h'th ' s 
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lhai. If tin? diutunc is to be maintained, uhieh is posi¬ 
tively ass* it* d m some of the casts, ami denied m others, 
•it is netes>ai\ to iktermini, in what 1mm ihn is to he 
ilom V case ol partneiship is spued, piavuig a great 
\anot\ oi mounts, ami sutinr s*su.d mi tun*tanccs 
oi (act 'I he l)c tihduut dm ■» not put in a shoit an mcr, 
<.>1 h\ the ciL 1 1 ol*a pit a ol mi p.iitnu^hiji, but put* in 
'an 'iif-vi ct, stallnu, that time is m paitnuslup , i<h, uu; 
to «i.js\vir wh u is mu convenient to him to answer, Imt m 
‘ \ M inu *11 tli.it Vj coimmnu Mims a paiiy d'mua, 
I'm I'M v at is Had p» the fir i instinct . so upon a plea, but 
it r’m suit of lilt gitnmiU pli .hImu; (uu In substituted, tin 
m i*" i-» thus ir.MiL ul la *u js pin io tlu t \p* n oi 
•m pidauii nt o! lit* M tsm , ami tin Ala-kin lsialhd 

• ipoa * i jpvc pulp,mi m mi i inaili r whiJi, \ ith the e\ 

* option o* tin i is* ot p.iiii, punltv and hut ame, u »■> 
not do habit ol da Loi.n li i r iimt to i!n m. 2tlh , d tin 
J)i Ki.d mt ))\ pit i nut- m a Miu'h tarn «» i\nallici- 7 
constir mij oa*. d* I* n i, d # c\ jp* it. *s' w upon that, d it 
is hii.ud na Hu 1)» ni'd.inl ( tin IMuntdl is dismissed »f 
I'd. tin Fo’-sill t m i it r iu ( piii \ adiocted Hot in thn* 
VU\, tin I)* L nd * »t t i »un m j pi a nh it he < houses, issue 
x *mn*U Kc y no »l e,e . 11*» Mirde I u U supposed In he tile 
hai 1 »u th« Puini'f d !i» it pin >, must jeplv to the an- 
hwei is Ju-find* u , tiidni.nl m» to lonp, t xpoimv proof, 
upon a gi* it sa.it i\ of fuu>, whirh is an unmussarj, 
vexation* bin tin >, thiuvrn upon him. Lord Thkikw 
ifcms to have thought that, il a Ddtndani answers, he 
shall inswer throiiijiout Whether that is right oi not, 
I am coipnucd the (bans ol pleading iiunot aland, .o 
the\ now are, upon the repotted ia»iv3 

I will tea(l the hill ami answei, as I did m the othu 
cases upon this distract* d ponn, io> though I must mu 
shank liom it, vet out oi a spur to those who hate dif¬ 
fered so much, I ought not to dec idt it in lease in win J» 
it docs no? an**:. 


The ini CiPM'lloH disposed of the cveptioia; 
ovying;, it was cltai 11ns an* ever did not involve the gent* 
\;1 point. 
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j\i»r m nt THK otippnal l)i 11 m thir , filed K Vnvyi’/n and 
b' 4 *• " ,l tenants in uumnoii, pr nn» ai^ t» ui Id a au*i.iii< 

IMim'./is Yt* a had !>»*< n sustained » \ ti»' P 1 im*if* , a«'d Lir- 

1iVi# m, »r» thei leliel atcordtn^K i ihau •! In tLi I »th . t IviiLn 
won I5nl M 1 )lIoic aiuv’M* A l»di of i« .i\nj \ f*|* d In l ’»s npu 
u ■» iD.r Ik liis Sl ula tnalone, «i.r hi"st th» <im ))* h nd ini 4 nt ,, !i*i 

ti\c i tu sur 1« > ion <\ \ « •>-;!< )<ntm , !>'i a, iknv' Inn a 

\ivm, if not » J)< fc iid.ui* , "Mtin ,, 1 , J' it fh > u 1 s’hf ib.tfc d h% tin At itli 
Coj»Uiiit«rt i] JltiiLu* that tin I'lmailf m tin hi] 1 oi i< vho .*» his 
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rn>d of 4 .v;!n Ja, * 

I T pon ‘In ttl'ii piant u v rnr na* ->-ai-* r thdr J.r >nr- 

\]\ lns * i. inf m t nniMii i, «in nl ( ) r>i* i p *i i\ lait *1' it oi)- 
JOt tioij, it It h.P J In.til.i IfiOIl, Ill'iSf 1)1 la*v»‘n l«\ j h a oi 
itfitumn it t'uinnt I). mad“ l 4 s answer in) In Ur 
! 308 ] iditior nf tilt Pi adii al K'v'ispin'} a um i b) 

is stated, mi winch it Avas held, that, if two joint-tin uiL* 
or tenants in tomiwnn an Plante ills, and one releases, ot 
dies, the suit do.*s nor aoue as to the utln t Ac to*ding 
to that th*'tf is no «tL«iUn<c nt a* to Sw 'innnton 

Mr Hell, Jot tht Diji'mlunts —In otlu i sep^rt^ of tlu* 

(a ' Mams /VW, *»/• Uni \',h h i x L* ,ttt>’n*ru' fa ' l 
Fauitlu \ 3*t cml 8kavt v C/av , w,' ( '|» ». ?°f>, jtt » J 

fuj p 3Ub ( )0 *" , b 1 i t/f /ft/., hft 
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tan a not* r* ad'nd, that, though d\tr is tiur as to joint- tfO>, 
nnaiit^ f i nut as to t» > in i iinnmii > all of v^'vJ 
• whom mu i. p,in iii *he lull ot ik mwii , wiuio tin* abate- * 
men! s h» t tin il Ath of a Plnnl.fl, though upon the 
'leuh of a ])* i* nd mi tin suit is n *i\ » ' ts a;nimst hi Wll * M ' 
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Hit /, i l Cu Wf I M •>»' - 'Hu, .. TV.'Ml nnp.jrtPH to 

tin piirtm o! the C / 1 iMti Miumn \ puli I i u mu ; i\e 
a« tin h\v of the f outr. flu p> Kt.n' >*»i oi * viu.nl 
hook of pi attic', though «i vu\ i; oj book . r* f. nine to 
win it poll, ioiiti uln tul i*\ «>i fti. i ii ho \% i»*t <>( an 
fhoiitv f ani jo itasou upon yi n* * d p« nu •; ! , Vu*] 
joint tenant) lilt * fills «md h’ tut 1 «ti ,< < ’ on» dn r tc. 
icsi sutviv» s, without doubt th»«c lx no ih.,.' M i» ut but 
du stnvhoi mat v* on Hut win n tin on esc is i*uit 
ol tenants in i oirmop, tlnse is prod inn us ddbeoity and 
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180a v.ht injustice m deciding, that if one dies, the n pu^cn- 
Uvv» moves ol that one may, Without making their companion 
Puiaw ■* 'i Co-plaintift, tevive. The first diflicultv i» ofthia^ou 
7 'I he Plaintiffs in tlu bill of icvivoi suggest upon tlu bill 
11Ux ^°* that they are the repusentativt =*, and that they stand in 
the pint o of the oi »gmal Plaintiff Uu D«i< ndant upon 
this argument mtlict u, or is not, at liberty to anvwci. I/* 
CLituinl) mav Jiow lause against the Ttcvivor in some 
r wav. Suppose he does not, and the icpiesc ntatm 1 ** ic- 

i 310 J \ n o il tlu C'o-plaiMifi v ith the original Plaintiff, dc- 
(cased, dots nof ttlinit, thai those pusons aie tlu repie- 
S( nntiws what is lhur in tlu state oi tin tcrord, »o put. 
authoi i/ing the Conn to srn, the suit is ievi. d, in that 
stage, until tlu sunning tenant m common ha* dour 
s»onu .ut aiknowh dgmg the i < lation, in respect ol whnU 
he and the alU gtd l cpreseut Utu agiet, that tlu u i** a 
light to k\u<'' l In -mi' mng U nant m common must 
have sunn <yportuiuf\ ol doing tbu He mav slat*', that 
lie i» tiling a -uipplt m. ntal bill to l»img tin it al n j#u • . n- 
tatne beiote the Toni l lJ he i» made a ( o-pl muilf, bv 
joimng he adn.iti the < hanu It i oi the iepn senutp c Bur 
biippo-t, he knows, tlu othm i*ii«*t tlu hen, that in ri 
obliged to get on with hn own s»nr, and know 5 am .her 
peison to be the hen , without whom he < annot get on s 
what is the it upon the mold, whin the hill id rtwvor 
does not make rht suivivm a l'c -plainnil, to show, that 
he admits iht chauuui ol the PlainlitFreviving ' 

Beyond that tlu re i-» another difficulty, and a very mis* 
rhjev ous comeip nt c, in holding, that the n presentatives 
mav revive Without ihe ongtnal Co-pluintifF, even if he 
docs admit, that th< v are the representatives. Cim.m- 
stances max lr>»e taken place, from which the sumvor 
mav know, it would lu uios. injustice for huo to pniiiic 
the suit: and that dn lepirscntaiiw s of the tit teas^ l tc* 
naut in * nmnu»n knowthu Suppose they ieviv.*, ami 
inst( i«l ol a |«h a o • (lemiiirer tbs* Defendant'* state the 
objecti'in bv ans\u i f ami insist upon it, as entitling them 
t<y tilt seine lu m lit, as if it had lueti by pit a ■ (hr j die 
cause might go to a hearing, when levivcd in the abs- me 
of the ongmal Co-plainnfl, and he nia> be engaged, and 
£ 311 ] without his consent, m iuitlur litigation, wheic lie thinks 
it umightcous and, if lu hid h* m sole Plaintiff, might 
hAve dtsned to h«\t his bill dismissed with costs. In 
what moittf then is h.„ to crime, and &av he will have no¬ 
thing moie to do with the suit, for there must be sonu 
form, in winch he shall be at liberty to do so On the one 
hand theie is gteit ha/ircl of injustice: whether the al 
leged lepresenutivcs aie so, or not, and if it was to be 


(t* ' See the note v a av 4 *, 12 
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^tiusulciru (ifignnlh, then* is wist weight m the doubt, 
thi i t hasM *n i,-l.*i»*cd to, and upon plural pimciples i 
*'»hn uJ in dopu.cd to hold that the revivor ouijtt to he 
bv 1 an, ft' u is tiuc, as has bun sr imd, that upon a 
jr\pni I>\ w? n> fvhts 'ill nuet join, It* 1 ikl be stsan^c 
hoot. a \nt • t* to mix , the piu< i odini;* v u* to Ik put 
in ihi am< j.Ljpit* u'»t oiJ\ .is to tlu pci -.tins ,»nn^ ir out, 
and u. |( «nist m lioui it n is sued ml, but ajpuiv t p*.suns 
i«> \ horn * f w ts nm addi* ^ad, and baxenj no Knowhdjp 

id it 

Ni nT, it tin iipnsiiitamt 1 1 an lofiK’tlun bill of to- 
*u»\, a hi lb it is oldv ,iy to du n.t'iCM «_*i the deceased, 
0 at hill >iut -» tlu unwind t him *> ills muse oi 
1 cl, oiiu n*>i tie* t.vo mum > I i jguud, so tha» lin* 
*'•1 . « in k i< \v, m w hii h M'uan on ' It vw»eM 

iii-il, md flu pniUijh ot pli a«lm • ui K<pm\, 

tbit, t I'm du inton st i * * n . 4 a, to tin r ub|< » i of t hi 
sun, tli.oiMi ii* *d 1 m < upe mi *u, mcl flu D< h nd.tni 
im/Pt t) ;* » f ho UciPtoi ] .*i .u ■». that the bd* ol the n - 

pi a alii 1 « s -hnuId i. \ n. io ill II Mill, tlu il’U i\ A o! 

the « f ! ii 1 hnl.il not ! • *> y; ‘baud , a« d tin i* foie flu 
U'h.iua 1 1 pun d, iboirpi ib Mipum mo ha\e no 

lmlinai’oti to 'pi op \\b u ♦ *« • \i\m' Tin miii as to 

the mu t si »d i'u (hi« t- d Hpi t u . n it mu >t hmIp* t on* 
temp* ifi*i.» 'o ‘hi ( «ini f Im i |) n i« dm;» # it tile mH of 
the si i u viii , r« h> > mt, it i. i nut .ib Heel iml at tlu suit 

oi the iepie * mal**( i m 1 in t'«» plate ni Uu doii.lv- 

ed. 1 he con*» ({ «e v e is, i‘d si Jim pi.ml ptor#ss niu >t be 
at the sun id both and in a imum, lumbal in ilu* nanus 
oi both, and it »s vuj niHuult it urikt out, that the 
rum' nt u Jh f /r7t > ck, 1 vihn \ is rlu < ause of l'nlhut 
%i iStVi'i'i 'rtcN^ ttnJ othe' • /’ 

l\iv prt si m opinion is, thro tlu »**Ua' bm< nt u mef^ulnr 
at *mv iatv., ao it .ui^ht u» b** at iIk* s nt *»1 both Plain- 
tdK, al o, that tin. attai hm. nt m tin o( “ I'tJi 

" u.t f Qthti is not at du mm «d both the Plaintiff*, 
as the name of Smnnnto i do 1 , not ot'ur m mat i h.m: 
<A and I w dl ivnw the c auilutifie' 

exnmiPid in thi f£tgnhi\ Bms, b* hac l (kiuh the 
point 

As to the ordet for six we« \r s tune to answer, il rai&itot 
be a \\ u\< t i if tlu inej»ulanty, il .ue’, upon the tin uni- 
stanti, that tin . lull t. ,»t tin liMlame ul the icpie.tmi- 
ti\fs onh. ai»d not of both pntics, lm it is admitU'd to 
h* soph tillin' siibsi >t.iu» i h * Defendant mu .1 have some 
time to put i‘pv*i tin ju oi t, wlni i ^ neio* irv f 1 shim, 
that the pusjp% i*‘\i\«iip a»e not thv persons mtith d to 
«e\i\e WhtM a**M\oi bi w ome> net i ssar\ by th« d-alh 
of \ l)t iendaot ulio has not answcied, the Plaintiff mu 1 1 
bate m ansvvei lm«h to the ongm.il bill ip<! the bill of 


U 1 ».> 

I'u Ul^ -s. 
WlM 

l P<*«| ,« r' 
\|l«»V b_« l.;'* 

+U»H U, Mf'Jltf 

Mil, t«» till' cifll 
pi u Ir Sj ftlt 
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iTvivor, and though there is a complete anstW'i to the 
original lull, yet in general \ a-»cs the Defendant to the 
bill ui i**vi\oi mav, and ui m inv eases must, answer: foi 
instance, an exccutoi as to the natmc and amount of th«- 
assets. But U would he vu\ < Mraordnary, if pro< cs . 
against the Dt fi nd.rit*, up to the veiv point of custody* 
nnumul iijion the tuonl, that the const qui ncc oi tin 
death of one Plaintiff, the suit not ah:* tin gas to llieothci, 
is, that tin I)i hurl mis though tin sunc ideiitn al pet - 
sons, are to ha\t all the end* is foi time tin \ ougmalk 
had, and cv mi tin miiuvdi cannot h i \ < the pioeess of 
the Comt, until ill tin s mu umi v d tiint ha. run out. 
Tin piai fir e r annul possible la , that, '•vb *■# a Defendant 
has had all the t> pc, t>» whul. In \v.*s entith 1, md 1 m . 
goi into contt tin death ol on* Piainhft pmgistha' 
contempt as to dl t*u odu i Pi.nutitls, and gives urigh* 
to all the oich i > (<«i turn igain 


J/i , //,*.■/, King ipplvd ».) b\ r I he land C,f 7 

said, he Lad fd< d s< \ < i.d sm h bills, b> tin n pit se ntat-vc 
met el). 


Juty 20, The Lou! Chant i t ion —Mv opinion is, that the pro¬ 
position in the hooks is tine, that, \\heie one tenant in 
common dies, Jus iepr< sen tame m tv icvive without the 
oth r. Inn u «> tun o.ilv in a qualified sense. He may 
revive wthowt rnaknig the othei a (,o-plain1ift hut, if he 
doc. 4 /j, hr , m a m.dv him a Defendant The ease of 
joint »< »n* u» is p >r m die h ist analogous To bring ho¬ 
lme the C »ut in Lpi nmol cause all the paities, you 
must haw .ill upon a i* coni, that brings them all together. 
r I he lo'is a* M> « u in this instance, is, that the- rtpiesenla- 
t.\ts of mu ten in common revive Bui tin re is no 
cons. / to tin* c mnl, ulnthei the* other Plaintiff means 
to take an. pa. t in tin suit, oi not He must theieforc 
uthc i h» a Co'plaintdf m a Defendant L he m \t < on- 
sirieiation, vhuh h i U to , } uat diHuulU, is, that unless 
that is the tuh of the Woiut, there aic two e iuses , which 
foi the purpose of subs* quent prortss I do not know very 
wdl h-p« to put tog"diet. Then is an attachment m the 
revived i mse, bnl that dots not tinhiace the original 
l 314] Co-plainulF in an\ rospect , md, if ao,i could rcuu* 
without making the onginnl Co-plamiifl i Dc b ndant, du* 
process must of necessity he tutith d m both causes But 
that would be error. There hue the < anst is not wc 11 i re¬ 
vived. The effect of that, with reference to the othei 
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joint, is * to the tune toanswti, is, tint wh.it has been I !<«»#. 
doi'C in tin* cause* u alJ wionn m the lounduiitm oi 
U ( r pon the^e primiplca there lm* ih< attachment i* fu««w 
Wlnne 


C \Sll 0 KtAMON t 

I % \ DhK *l lull hied fr\ c i«<iif >ioi / ; >/. ui 

wnlu u a - . th a hi, %ndov *nu * v<i«i»i *, a J)* U u<l 

nil, should ncount tot «Jl aim oi mum \ ii>imdL» tiu 
LuOi, »»i b\ hn, oi In ai.\ ntlm |him,u, hu 1. n Mei 
-i • In the «u count slu ati dim, iiiu ii<i i > 

uti 1 iion, utun-d In tin ap,i i»i oi ipi u u„., 4 ti*'i; 

t«» Ln»hvu! !ry b»lls% piotutcd t«i j ■* ic *, mom v in d»s- 


l* **■ Vu',U 
li< 17 

i *• * i t 1 * 

h< 1*1, i (in. 
u *< u i ii t K 
’ l 1 • 


flu 

'* < <mnii smo» 

<*> oi* dp» n« t 
IMIllttlllg tilC 
*i m< y, fails 
U'»< m th'* 

\ M'u. 


'hui^col bonds j i\ui l»\ ihi. ,nu»he i oi an c ,t in m 
that i .land.horn tin h stai » lm llu p uc h.r i-mi .u t. «>j J 
ttlldt ]M\ Ihli . *U i (U dlOjL to th* emUl II t, upon th Itin.ll 
K\ch.»mp , IjjftJuH An i\,ippun lu i»'«r tati n to die je- 
poit, <ii llhniinp, that (hum, an was d'luted, 

w he tin \ utouiin" toil* oi II* if bmiu t* ansai nous 

the coinmi-sion lor piueunu;* i« mtt*am cs lor lie his, j .i\« 
able tn London was pi:d In the. »'rtcbior, «i tin d» utor 
An exemption was taken by the \ to tin second 

ifpmtj stating, rh it *u cm ding to the *isa>>e *n th* ll\sf 
buht a, as to which the oi June was couti .dictuiv, die 
commission was pod In the d« btoi , and was dm , e * on 
though the tcuiittaiKc was not thioui*h ihi am nt, ii ar 
his ui«iun< *.* 

Mi Rjmilhj, ovd Mi fbli m iV/y^r r bc hutjUir* f ,j 4 , j 
3b. Ru he I iA, aiul Mt fbuKt'A t'* Rtf. t 


Tiu /cn/ Chaw ii imp — * he \«pon th* 

cnce, diniud as to the usurp , *i itc s ih aiudatit* idsiv 
oi si\eu meichants in ism/cn* r< pie * 'Uin'; the imi/ to 
bo, that, though a bond is pat able in / d,i, the utc'ion' 
j&hall allow the comgussion lo tlit ap*‘iit, u<li\*u^ the 
n.omn, and itmiMmg it, ox < ailing Ujnm tin th btoi to 
remit. On tin otlui ham! then a 4 t afhdnMtsIn two pci- 
sons, attorneys and .tgem > in fitmuuu, statmp, lhai fl.«y 
lia\e fitien i toted and temiUed debts, and, whue the 
debt is pa» ahh m I'.nrkn, thi touimissinn, ii it is pud, 
t i< due from iheMibtor A thud distimtion appeu- m 
4 •,cjme of the atl.d o Us , th it the ti editor ulw.i\ ^ pa\ s the 
» mumission , though the debt is jia\ abh in London: t <- 
'cpi, where b\ special agreement the clcbtoi is to pay it. 
Somt oi the affidavits attempt to explain, !io\v, whcie the 
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tttOJ* agreement is to pay 100/. hi London, the cmlito* is to 
hold the contract satisfied, if the debt is paid iv / t\witu f 

i\ H n and the c 1 editor reams m tendon only 1 do not 

*’ comprehend the meaning ol the reason ol that usage, 

k.^niun throwing the commission upon thecicditor, as it is srued* 

The question, as a question of law, ->tim!s thus* Where 
a debt is contracted in j annua, and is theiefore fin nut 
Jane to be paid thue, u i*- ohvioudy leasonable, tliai, d 
the < i edfti;! liv« v m l oiulon, and his agent makes it de 
maul upon the df bleu ^ win it lu resides, .u<d lie thin 
pa\ s fin* whole, lu has paid tin u< ditoi, when lie hi? 
paid fin* ,it»i nt, and the isjuum ol tht> r* au-unis out (l 
the ch bt i i !>< twc. n the c n dma and hr dg**m u • c »*i 
haefoi the ill htoi bt mg ?itisfiirl Hut upon . 'imt, 
made pa\aide in l on /'*•*, tin imlitoi i* m I vt l • * » * - 
[ 31(> J reive so mue h minus • and thin l ? no ciiih i' i l\\ u 

U'tst India ind // *s/' umifcun* > I r.uuioi hi» .m li 

to doul t, that, when uniii to ,un » »>•' ml' 

Upon tin 1 i oi / f <ainnt\ In « u*;iu ton i\< that sum *h le 

upon tli it da\ II he lad , in ih it« out’ a* i, wb* u n i the 

cnduoi sues luni, lh« law ol that roiir* > on *»l i«» give 
him just as much as h* would h.m had, if tin unmact 
had been pe i burned l Ik coiut.uv pimciplr wouM he 
most dangeiouo as t»> hid* umitgaps 1 support, die 
money was made payable m / n.tun lot the ver\ pm pose 
that it should he leceivid without <J« dm turn. \\ uh re« 
gard to the usage, as rcpiesentcd on on si le, that though 
the debt is pas ’hie in London, yel the dchtoi can ebs 
ebatge dial unde i taking Ly pa)ment m Jctmunu, amt the 
agi nl n ui\mg the mum v, is to make the payment in 
London, dedur mg >/ fin tent, fiom dial mom}, paid to 
Ins piincip.il in / ’/t>d;iK tli.it is in numtion aen<e a pay* 
ment m J a,nan a instead ol in l ond n. 


MTh da,( Ci»\Miirou—lhe fust question is, whe¬ 
ther, while a bona js gmn by a poison Ii\mg in the 
ti\*sl Indite pavabU m I or don, and bills an diavvn lor 
the payment, if tin de otoi »heic pi\ s the money to the 
agent oi the credilut tlieie, that agent is entitled to main 
commission , and, if ->o, whether that is not a rc>mmission 
th he paid b\ the d btor * The agent of John Kennion , 
in the //<V Jmue\ , had received iiom the debtor bonds, 
to pay, upon the Koval Kv hange m London, bills ol ex¬ 
change lot paymontoi the pure base-mom y The agent 
i emitted the money , and thi money actually received in 
London was so much less than was to he paid, as he r<- 
.' tamed his commission. The result ol these circumstance 

is, that the person, who had undertaken to pay 100/. upon 



- ;\ f u ym nn\. 

i»«i* Koval E\ihaur< in L'*uJ„,u »i l lv * re nils the money 
* tinoiit>h the 'I*:* m oi the t»-< ciitm, and d»u not hmisvll 
tin* i' to that .15 in, v\ ithholdfc. f»om the 

cuthtcn 7 fh't (nit ., the icviU oi ,vhah is thcr the 
debtor, though bound b\ the c.mtia* \ to p<p loo/ upon 
the Koval hshnngr, l r n.! //,' j \ - mil / ‘m- 

Osufl, til »t till - the a \* ut h« 1 

fc i n;‘in to tl<*<hn t ihe M-iiinii i i. it i i-k 1 

Ht< c videm t, j)jurliii i d h\ the N *it> imu< M> c i*\ 
d lc» U d U mtu ili» us !»i . t rii* L | x i t<i| 

ailmniii; unit to Ij* us ip/ . uni 1 t., top it i r ■« 
til it, tuon^h iht .igc i>t v\ Ouid b«* MMlI' 'l to * uiliiiit l\ 

m null }, i- unumi*v»n t* i hi »i i, to pi* t ,« l not 

tlu* uulllol, loU’ llU' ill< lUOiii * it ms to 

hi .«>, fm, if thi dt htoi * to j h){ / and 

rums init »luon<,i tin i'»» «u it 

i> b)i th) oj fh, ,}, j,( , 

tun, tin < irtUror the wholi 
> ntitkd to u ci iv* upon ti i* Kw, il EOiingi 

Vftci tills lit'OPfi • ! h I 1*1,1 

doubt as ti; <h« piopinO ul it i t p’i d. b» oi^Jii u» b« 
ill i ide d Ujion the %vuu »» imm. . « *i o,onu-*a*< , pai- 

ticulllU .1 U *.U'i , wllli i* >t U .<» ill \ lh t » • oi 1 it I pou 

till, in anmg oi l)i» conti.n t d»i ’ * ■ »on, who umh Jta>KCb 
to pay, m;iM p i\ that nnn \ uidiont t*« duetmu in j.h^* 
land : cibuwisc lit does nit mai • g lod iih lunttsiLi 
The agent of*)/ s /w/*/./(,,/ 'ind John A unvm hating in 
the West lndie< r*aiv<*d the nvmev p.t\ ible in />,'.v7w, 
they have allowed to him that, whit «. unon this pi -nuph 
should be demanded against the tit him, no# tgaiPat ibv in 
so much per ni"t. upon what lie rticiu s H\ suhinittuig 
to thp oui«*i she has undertaken to m count foi all c ums > 
received by "John huiHion^ o i Ivin If, oi anv other poi¬ 
son for his or her uk , and thus vn»s hi ing leevivtd 
for his or her use, and this hung a deduction the agent 
was not entitled to tl.um fio-n lit k sh is not entitled to 
retain it 

It ottaired to me, that then no way of getting at it, 
so as to <*\euse hei from tlie ].a\unnt, unless it is to 
be consicleied a jubt allowance, in it slit io to claim is 
trustei , or as a cabt^, m which tin* rinsnc had acrid si* 
much foi the best, that she ought not to In chained with 
a debt, so mcuued. But, I appiedund, tiuit will not do , 
for, if a trustee allows a person to ictam a sum of mom v 
which by law he is not entitled to ictam. tfiough the* 
trustee and that puson inav have so settled the* act omit 
.between themselves, yet, if tin person u cuvmg the mo- 
•ne*v, with that deduction, has entered mto an undo taking 
to account foi all money received ioi his use, the whole 
.*um received fiom the debtor is received foi the use of 
Voi.XI 28 
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1805 . th.it poison By the law of tlie island the commission 
i*» due fiom the person who pa\ s the money , and therc- 
foie Jit#. Ki.nnvjn nm^ht bate recovered it Inna him 
f II the agent could havi insisted by law upon keeping this 
k ' N ' ,,,N commission, she was obliged to pa\ n But the agent 
could not insist upon that, lur his duty was to icctive 
the commission lioni tin dehtot , and, Anther, lit was 
bound in law to jtiusi to i»*eei\e tin* money, unlc s«* 
the debtoi paid him so umtli a> would enable him to ie« 
mifto Ins pimeipal, without »\ponvt, that sum of niriucv* 
whuh l>> the tontiact the debtoi had agici d to pav in 
l 'j'nhjii Taking it an) \\a\, thciwAfic, tin*- allow am v 
< anuot b» made 


'lb* 1 r\i option to tbs' »< pul t w a, o\mill d , and th 
balance oidu^d to bt paid 


vsy 


BMC k e STOklvS 


A trustee 
charge <1, 


BY the decree m this tause an account was ducctcd ot 
the money aiising b\ salt utpsutoftlu I estitoTs estates, 
not^cci^^ conic hands of Henry Akonng s Jthn l'ir/di ?, and 

the money, J°hn S/hu t uu\ the tiustees, or their executors, &c., ami 
under Hit cm an inquirv, in v hatmannei the purchase-money was paid , 
ctmtaUmo, the receipt signed , and m what manner and by whom the 
iiftllcfreceipt * ntcr( * st ' va ^ paid dunng the lives of Mooting and Field a , 
the aa1c uniit-wnd m whose hands the principal icmamed 
jc«>sary» and r Xhe Masttr * repeat static! the will of John T<<ifki 
permitting ln& devising and hequ* atlunu to Ins exeeutois, Afwrujw* 
keep and act Mooring, lithiei , tin u heirs, exeeutois, n< . all hiw» 
with the mo- freehold arid leasehold e->tal«s, upon trust to pay the 
ney eontraiy rents and piofit-> to the testatoTs nu cc IJv.Mbeth A/wj ;&?<*, 
trusted) while unman ted , and after lui mamage upon tiust lor 
Not chained her, her hens, cxccutois, kc.. and he gave full power to 
in respect ut his said tiusties and i xecutms, and the snrviwns, ike. to 
the intj*rest^uf \\ and dispose of all oi any part of the said estates , and 
luti guf n tntl, diieclcdthc moneys arising hom such sale oi sales to be 
having notice put out by his said trustees or the survivals, &r. upon 
of the biturh government oi ie:*l iruiil\ , and such moneys and tht in- 
ten st and piocc i ds tin root in the mean tunc to he applied 
upon the trusts, hi foie directed as to th^cstates, and tin* 
rents, &c , and he dcclaiecl, that the tiustees, and the 
suivnor, ike. should have full power and authomv ti* 


of trust, and 
acquiescing 


(1) Sec the note to JUovty v Jflukam/t, unit , voi i\ p. 5VC' j 
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make such settlement oi all 01 muU of the estates as 1807, 
should In* unsold, and the money produced bv the sale, 

•si*, thr said trustees should judg<. fit, on tin mauiageof K*n»i 

Eh\aL'k Vjhinoiv; to the ust of ini and iu i issue, anil 7 
iinclet siith icstrirtions as !u» stid truste* *n tin ^urvi- 4 
vorsof th< m, should think fit and ptoptr, and he dm tied, 
that Ins said tuistVes and e\ecuto»s should not U m- 
twuabk or ac rountubk foi an\ h *ss, wlmli ton,lit tiappeii, 
ofalloi any put of lus ini and peisonal c‘i.ile,«o u 
sinli Iwss he not tluough tin it wilful ucgkct oi del mlt , 
md that oiu o 1 them should not he «nswtiu!>!< foi tl» 
olhcis orothei of t!u m f m lot tin a* is, n c* ipls pununl*, 
or defaults, of tin oihtt oi oil** is ol llu.ni, hut i i h < i 
iheni tor huiwli and l>u hr, own ut , lcrupt , and d» - 
fault-, ouh 

tin i«p'*i t lLoslitrd the maiiii;;i of Ih^J>rfn /•/»*//* 

>C'V» with Tf'i.ms h> ti i , the PI - mud, in 178», upon whuh 
o.«asion a st ttleuM nt was nude to the -upnt.if* u* t oi 
d//< lb tu lot hte, with iriuauukis to het husband, Mir- 
vn ni^he , inr hi* hk , md to tin is an Sh* dud, lei\* 
mt; iiO issut, u> S /*(»/'('' 171! 1 Ik, it .etthim»t ih o 
contain* d i j out j, sumlai to that ui Hie will, f o the lius- 
tcc*- to sell with th* i undent ol M, <• Bin* if li\i ^ the 
j tc eipt of die tru^tt < s oi th* siutiioi to he a dm h u to 
the punhas.u . md foithairh and with all (ointment 
speed to m\t st tin* mom % m thur names upon govern¬ 
ment or real seem itu s, fc< „ \» uh a dcrl.uauon, that the 
trustees, thur hen h, fvC shouhi not he chaigtabh with, 
or aci our,table lor, any more of the ‘•aid tiust moneys and 
punnsis, than he oi they should actually receive, not 
with oi for anv loss, which should happen, of tin: same 
niotn \ s and picmjscb, oi any part thet col so a*; such loss 
happened without his or their wdlul default : nor the one 
for ihc olhei of them , but emh oi them onlv for lus own 
acts, deeds, receipts, disbui sements, ,uid default* 

The iepo»t lurthei stated, that by imhnUut dated the 
27th of Sovembei y 17«S4«, it was witnessed, that Mooring 
and 1'ieiJn , m consideration of the sum of 1200/ to them 
paid, (with the appiohation of r/temus fhnt y ) by Robert f 331 J 
1 iliin**l'jii, convened p.ut of tin fuehedd estate to hitu 
and his hens, toi which sum of 12W>/ tin* uul nmudi- 
lation nioTuy, Mooting and Fichltr respectively signed a 
receipt on the hack of the deed. No put of that sum 
was laid out : but oim money hy way of interest on part 
of it was pud In Fui'ln to Bt n r FieUtt died insolvent 
in \prtl, 17‘)4^ and JLonnt> dud m Ottjoer following* 

The Alas lei u ndu.il, that, though the evidence ip- 
poaied exceedingly contiadutoiy, yet a> the t^ceipt foi 
th, 1260/. the consult ration-money, written on the back 
*d rhe convev anre, was sign* d both by Moc< w/^and Firftfar^ 



3£1 


Casks in Oikncmiy. 


1805 
Wv 
linn ^ 

t.' 

SrokLS 


[ 322 } 


£ 823'] 


» 

iiiti witnessed bv fou# «un* re s a* to the sign antes h\ 
them, U must he prwuiv d, *h it the v received such con- 
siito>nti«<u inoi.C) : tbwd<u*i rlu IK fendmt Mob's, as exe¬ 
cute" of Met /in: 1 , and fto/d-•/, tl i surviving ndiumistta 
tor with i: c 'vill mini '\<1 oi l\tU%r, ought to !>c ch.ug«’d 
with the con. ui-moncv r md interest 

IS awa.on* wm» v lin a bv tlu i>* hndant Melt* to the 
Msistci’s irpoit, (o) chuging tlu* Deli ndant, as ivculo. 
of dlo'jtn\> H \\\rh tin sum oi l'h()I as having been it- 
^ I nu will / " Llt \, and inti n st. 

Tin < laiiiMKition oft tlu Phniadf lint r stat» d, that h 
v as ign i in* of tlu treatv to. the sale v epr that tut 
tlu piiii In *i\siti rufum h |oin, J m the u »M‘\nnu 
filin'}" jv sub tl u 6/o ish iw> , //, twelve n.»U it >m ! uw~ 
\vl>» i v. tlu Plantiil uni htldu itsided* rlu hut* i 
hung m Attorns.v flu PI otiini m v« r ui etvi d u*\ mo- 
wj fi JiU M ,' , I) if.auud vanoos sums In *n i n! m 
bv \\:o of limn a t_n pat t of tlu tiust estate On i<' ount 
of Mj> tint's iwuling at .t distant* du JMauudf i«vu 
applied to hi ill for am mten-t doling tin Ub ni It r/i/*# , 
but always appbid * • vt A/*/, n! <» lived neat :nm 

Tlu ewdi ru t &is to tin Lu i of tin paynu nt w i, * mm a 
didou '!'*;• nu ;'? widow sta « d, thru she wa. pn st it at 
the execution oi du tusui .m but did not oc the mo¬ 
ney paid to am one /*. / V* tutd I/'/./////*, it \v is rutes- 
aarv for hint to execute tlu < v»i»vw am.* 1 , and agn ihe re¬ 
ceipt, towlvch cl p • led , .alleging, that It elder 

ttevei couculuc! h ai 1.1 the man igenient of the tnist: but 
Jh^ddit pressed h *n . snymp, it was only matter of fotni, 
for he should ici. u* the pm * base-mom\ , and plain it in 
the stocks ioi the b« ucht **1 tin- thildn n , and at length 
Mooring, altti mmh hi s fatinr, executed 

Theie* was also i \ idi im e, that among Mooring's papers 
was found on n count in ti*e hand-writing of hdder y 
showing, ill it the-mole m the money was received by 
Fielder , am* tin w.ani nm invested m settii!Uc'», and, 
that b' an account, di .< <>\, ( -,<i unong didder's papeis, it 
appiaiLiJ, chat lu* ru< vc<i the money, di ducted 4CX)/. 
in ie^ici rd umng , foi vvhiih he paid interest 
to the Plaintiff. 

Mi Id wtllh , and Mi Matt, m sufrfmt of the Ev' 'piions 
—Upon ti>e widen i this tr tusaction is much in the daik. 
The question ih. wbcrbci from the mere cutuinstanrc, 
that this trustee jo nvd in the iccupt, in ord**r to make a 
title, he ought to bt ch uged personally , and whether he 
may not distharge himself b\ show mg, dial, though he 
joined m the tcceipi, the otlui trustee received all tlu 
puichase-monev It was indispensably nttessary fo, rhe 
trustee to join tor contoimitv The distinction bet've n 
the cases of an executor and a trustee, though much d.^- 



Cases r\ CiuNonm* 

i ussed, has never been overruled A.s M is not necessary 
f ov the executor to loin, his act m joimn)' makes him lia¬ 
ble: but, as it is necessary for a uu^tci to join, the mere 
urcumsUme, that lie joins iu the n*u lpt, in ordei to 
make a title, is not sulhcunt to chuig*‘ l. *, unless you 
go juithci, and show, that he actually leu \4 cl the mo- 
•ut 

s . RtcfuuJsi and Mr r the R'J'Qrt — ’Lhi^ is um 

tl«f ordinary case, but the case of a trustee, \0lu11t.mU 
joining in tins sale, fo»* tlu* met*' pm pose ed u>u vcilo, 

’cal * -ante info personal. tlu* personal estate bring eqi 1! 
o' nil tlu charge^ and no purpose 10 Im mswoed 1 h. 
mitiuc ol the oust ' «\lh»d upon both Iiiim. <. , to take gai* * 

<] Ml the «'< >tm* (jut hit* f\ should hr is s.iii , as it tnc est.iO 
ha«* nmaiped as it wm . A* there w 1- n» '-tlur object 
the u hue than nu*i\1» »o unue ih< piop.jit I or thi K- 
ncfit ol llu infant qw w/s>s, Votin' s\a- bourn' 

to set to the applu ation r l he signatutc ol »lie- iMcip* 
throws it upon him h> -how, that h* did riot r»*iei\. tl*. 
money. The <1h < r of *h< disliat twin is m< leh , that tho 
C ouri will moie casib In hr u, that tin tiusUr did not 
eccive the mom \ . hut ir doe, not go tin h n««rli of throw* 
mg the proof, that In. did iu.mm it, when In. his signed 
the it * rjpt, upon tin t* '//«// yur rnnt. i Ju circumstances 
account 1 01 tin la< t, tb« t the interest was paid by Pic Ida 
It was natural, tint he, In mg an Attorney, should he flust¬ 
ed for that mu pose JIow can this Court infer, that it 
was net laic! out upon security in their joint naipes; or, 
that Mu( 4 in^ did not leccrtr the \\hole from Puldn 1 
There is no evidence, that can weigh against the signa¬ 
ture o* the receipt The pap* r writing by Fitldet charges 
him, admitting, that he received the money: but it does IT V 24 
not discharge Afoot mg To tnuimiact the evidence froru 
the receipt he must produce the most satis! ictory evi¬ 
dence, that he joined foi con tommy only, and is there¬ 
fore within the indulgence, allowed to trusters 

Another pnnciple, upon which tluse trustee musi be 
charged, auses from the deed of settlement cm < need, 
under wlmh they are to exercise a discretion, whether u 
is piopcr to sell the estate* a most unportmt duty im¬ 
posed upon them/ Tile will is therefore out of the ques¬ 
tion. The Court will not after that hear a tiusliv sai, if 
is immaterial to him, what becomes of the fund He does 
not, At he Might, give up the trust under the Mill* but Ju- 
accepts another ttnst under the deed , the unit objc ct ol 
winch was 1*, take care ol the piopntv; which is very 
different from the ease of a tmst, thioun upon him, and 
wot assumed voluntarily. This is a ca therefore of gr ox» 
am! wdful negligence. 
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1805. I hr Lord Ch \><c fllok —It dots not appeal, foi what 

V^v-O purpose 'his sale was made,» \cept for the mere purpose 
ftmo id converting real estate into personal. If the sale wa** 

? made for a purpose, not authoii/cd by the settlement. 

law " Btnt', the husband, being an executing party, eould not 

complain of that sale The rnoncj must upon this ew 
M.stmrtion dence be taken to ha< t been paid to rtrUtr At Law, 
V/s'uld c*\r* ' v ^ el c Iiustccs join in a icccipl, puma ( f :nt all me to bo 
tutois. in U considered as hnung irevived the m nw\ But it is coin¬ 
tour of the pete ut to a trustee*, and, if lie means to < \on< rate himself 
former, wlieie Itom thvtt mbuence, it is neccss.uv h‘i linn to show, that 
not received^ nione\ , acknowledged to have huj'^t^udli) all, 
tive monev Mas in f.u f uc eiv« d b\ one; and tin other > *iiiv.d only 

has joined in for confoimity In the cast of e\i tutors ti has hua said, 

the receipt, and W tll sa id, to be otliei wise An ^ \( c ulur, as it n v not 
necessary bn lum to pun, intu bning m the ti in>actiou 
f ** 825 ] unnecessarily, the mfcicme i> just the oth* i w.u , lu v 
to be considered as assuming a powt i ou 1 rhe bind , and 
thuefore answi table lot the application as far it 1 
connectc d with the paituul.u transit turn in which h« 
joins. Upon considering the < ,, pumg down that 

rule of late, l xpeit, what I have said upon a fonnei <»c 
casion,f</) tli it it is much sife*i for ccecutoi ^ to abide by 
a general iu!t cd that sort, than to lay dow n a tide, ti \ mg 
the application of it by looking to pirtic ula? circum¬ 
stances in particular cases , which will raise vet vdiiteicnt 
inferences m different minds. In this case it was abso¬ 
lutely necessary, chat all the trustees should join in the 
leceipt, for the I »w% empowering the sale, is the settle¬ 
ment, which m principle and terms rtquues, that the 
purchaser should not be disc hat god but upon the joint 
receipt of all. The money was not m a strict sens* re¬ 
ceived b\ both trustees: (or the weight of evidence is, 
that Moo*ui<f let hrldn , a professional man. circumvent 
him a little in taking into his own hands the monej , pro- 
habl) upon some confidence, that he would lay it out 
either mi the funds, or such other security as u might be 
invest'.a in consistently with the settlement, \i/ a good 
real security It is a i It ar fat t now, that it lemaim d with 
duldti until lus death ir 171)1. 

i’wo qut stums aiise : 1st, whether' Ibue the husband 
can complain, with respect to Ins interest in the pioduce % 
of this sale, as against J/oonni * J 2dlv, Wh< ther those, 
who are t»>*iak( afiei him, can complain f It u cleaf, upon 
settled cases, that it tlu*re are two trustees and a trans¬ 
action takes place, in wnich the? fund is taken out of the 
f 326 state, in which it ought to have uinamecl, and is not 
placed in the state, m which u ought to be, but is kept m 
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hinds, that ought not to retain it, if any particular cmuy 
qw, t/r/6f has ,uU(l *n aiuhonzmg that as much as the 
niistec, w ho ha* »*_>t ilit money m las h uids, and ton- 
umu to pcimit 11 to be sotic.it* d, in a question between 
that <rstioj qas (th\t and that liustie the ’ utu cannot be 
tailed upon by the toium 'Unit is \m satidattoiy 
evidence, that TWe must Ik consideicd as iid\mgim ten 
u.im peimuud ibis mono} to % mam with lnl,U> alone*, 
s and the ic lore cannot complmi, as igamst M,ui ?ny, that 
it was not laid out In ln/ju with t \Li* ing Upon the 
i \ ulent i lh *t ( icutiid the tuteust Jimu L'\t Lit » alotu 
ha\ ing no i omni'inu auon w uh 1/ >ot //*/; until shoitlv b« - 
one 01 ait* i tlu in ath of /'/;/,.» . and maiL no demand 
ipv)K Vo ,un& lb omdn to b< t ike n upon iln account to 
know, ill it a, lire as 15 this was * a* h in tU liands ol 
if shift , < lulled in mount, a*- cm ol tin i v eutots, h iv- 
OH ir rh it mom \ ilui* i* not one *Uit' >n u spilt oi 
vhuh ht debit* himsi ll, that do* s not c\pn sly Via in* 
the eturm upon which the mom \ w is out i\«tpt tin 
sum id Mix)/ , and ilit a U i *■ i*o i >m;u inlocst at 4 
n nt on > i/»f/ »t nt , ihd'pm, linns* 1J with a lai g» i in- 
tci* si, allc i Ik • u.. \\ed it, than h* > v i\ e ci* d*t toi, be ton 
)k u Lined it \ituw ud- limn l/«T hi pnneed- deal¬ 
ing with In hit. (Jid * . uan mg tin int&rcslol that par- 
tKiilar >mn, until 17 4 M lln result oi the e\ nkutt is, 

that with Htnt's ptum.siun this money was siillcied t«/ 
iemain with I'nMti upon lu- piisonal aa untj , that, it 
Jlfobtini* knew a*- much as so Urns lnew as much 

as Mooting » and cannot complain, that this wtN a mis¬ 
application, pci muting it with n spect*to his own wte- 
ie>t 

also placed ->o muih i oidideiue in Fichhi , that, 
though tlu money got into tin hand- oi f\*/</t*> alone, it 
is vuy difficult to sio , is against lboi»; who come aftei 
fbm\ that Ah(,t:ng is uot to he an ewe*able. 1 his is a 
.salt unch? 4i powti, but withoiit ncccs-aiy. This is an 
act that tit\ci could hati bun done l>\ die muc exer¬ 
cise of th' k judgment of out oi tlu iiustu >, enabling hiui 
to clcteimine, that it was met ><ai\ rivu was no ne¬ 
cessity , in itspert oi whu h tlu otlur sho*dd pan But 
though a tiust l e sale, li hi does no more than autho¬ 
rize the receipt and tclaim i oi tlu money, as fat as the 
act is within the dut * \ciution of the power, yet, if it js 
piovtd, that a tmsU e, unih i a duty to say, hys co-tiustee 
5 hall not u*am the mom \ 1>. yoncl the time duiing which 
the tiaiisditum ic«part» •tamer, and says, with hi*- 
knowledge, and then foil with his const nt, the co-trustec 
has not laid it mu at«otdi»u to the tnist, but has kept it, 
or lent it, in opposition to the tiust, and the other trus¬ 
tee permits that ior ten yeais togc tlmr, the <|uestion turns 
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1805. upon tins , noi, whether the iccupt of the money wa* 
xighi, but, whether the use of it, subsequent to that re- 
Bmtt *upt, was right, after the knowledge of the trustee, that 

' »’ u had got into a couise of abuse. Of that it seems Mr,or* 

-ywmsjs W . JS d,s1 1 nctl y informed: the paper, connected with 

the marriage settlement, stating, upon the face of it, u 
breach of uusu Though not \er\ intelligible, it shows, 
that*an account of the Muimth s taken by Fielder ^ for 
liiGO/ was put into the hands ol J hit mg That gave 
him inhumation, that l'nldtt w is lending some of the 
mone\ upon notes, some upon bonds, and, as soon as a 
trustee is fixed with knowledge, tlmt hit co-trustee n 
misapplying the mune\, a duty is imposed upon him to 
hung it h.uk into the punt custody of those, w K o ought 
to fake lu tkr care td it 

L 328 J The conclusion is, that A'»/< r cannot call upon Mooting 
as to the inteiesf hut ax to the punnpal Mooting is an- 
sw viable . hut lu i« not to he ihnged uah more than 
was actually misapplied.' a J 

( ft ' /• > l iS hip i ' " r*itl IFut \n T ,* • , /■», ^|j ? > % J \ 

3hmhin„ a* U , \o' mi l /. . /«o.k t.o w u , A<i« • 


July BIGNOL v. BIgNOL 

Order fir>r AN or j er had | >cen m ade m this cause, upon the motion 
cgstsentitled of a paity 111 l ^ u * ( ,abC ^ f° r taxing a Solicitor’s bill. A mo* 
in the cause, tf tion was made to discharge that order, as being ii regular, 
©blamed b> a Afr. U T t n. A%( r, //? suppjrt oj that Motion^ objected, that 
cshS regular the order was obtained upon a motion, entitled m the 
wilder the ' ’cause, and tlu application ought to have been Em pat te, 
general juris- and cited a late case of judJ v. Howard* (a) in which 
diction. that objection pievalltd 


Bat a per¬ 
son, not a par¬ 
ty in the The Ford CuvNiriiou --In the case rcfened to, the 

cause, must motion was made in a cause by a peison who was not a 
tinder P ar ty to the cause Th.it case is therefore no authority 
tiis Bmml2 whatsoever against this oidi» ; which was made upon the 
CrM* III c. 23 motion of a paity m the cause to tax the bill in this cause. 
* *?*? That is good withmthe general puisdictionof the Court. 

rctuhrity ^ dot s * not i that there was business in other mat- 

%4ild be ters. Upon thi 4 subject there is the geneial authority of 

waived by pro the Couil, and tlu* authority under the Act of Parlia- 
SEST*" ment - (“J In thc taxation of bills the Comt frequently 

Whether a party, httwui, obt uncd »u».h an uiiha m a ctu&c, n*ay pursue it unclci th<* 
Statute, 

( n J la Cbancen, * EorU Kltim ( oj p 32y. btat. 2 (JethVL c 2 J r. 2 ^ 

[ * 329 ] 
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s>tw under chc general aiithoiH). A party m the cause ItJttf, 
may make a motion in the cause : whtthn he mav after- 
’ a awls pm sue it untie i the Statute nu» v h* quostionahh Bu.>,m 

But l haw no difficult} in exciting tin g<*mra! jmisdu- * 
turn of the Comt \\ ithio that then tote th» oid« i is good <tTNn 
ihts section of tlu* Act at Parh iincnt (.'» a* ,>h^s onh to 
die p.tMinilar case. authon/m^ in apphe uum t > i (ndgr 
(jf the i omr, in which the husim ,s, i oi*t >mi- .1 in mi, h j. 
mil, 01 thes*icdt<'t pint m \alut, lias ! un iian ,aUd 
/m aning in application m.itau whin ,tli. hill lias hem 
deioiicd, and the p'ittv < uliei he hit c, or alt*i, a< ti u 
htought, npplti % foi ft'i\alinn , and he mjv apply , tlvuK.h 
no cause 1 ^ dept ndiug, c\( i pt that in u ,pt*tof ni< h hdl , 
m, it thin ,s tiaua in(i«utt hut(h<ii.i*s mapplua- 
tion k.indid on tin- a t ti**n I he mui at Liw is. Jj if- 
ht foil u non hi ouchr tin ukuiH r oht.mu d oi < om < 
be*, ii *h apple lUon i iltt i a< lion lit one lit, the {>4it\ 
js put uudei Uiu»s, a > to (o«-ts ( l.n not i oming souiiri 
Bm, tuoujd, this * Luim i iito to ij plications in till - 
four*, md *i* hi the a mi cum A im i, i * t there is a juris- 
diction, noil hm ind u jjvv, much more .mciint, and 
thc\ h f< i f «i\.io m Mimeiimei « « pm t<\ soul* times m 
causes, apphiug pi inib](i]duii of ihe Statute , and 
geuu dlv pmsunu, tin mjuUi, with r* guid to costs, 
which is stated in the Statute 

This ordet thi ic fine is not \itious: a part) applying in 
a cause, and obtaining such an otder; the ease uted be¬ 
ing, upon an application b\ prison-* not parties.to the 
cause, '\nothei answci is, that 1 lind upcji talking to the [ $30 * 
Judges that, supposing the older unpiopcrl) emitled, it 
the patty has actuaJlv taken anv st< p under it, the Court 
will nor hear him agaui.st it Jt thut hue he has attended 
die matter, that is an actual warn i of the luegulanty 


ft was said, the costs had been taxed 

( bp Siat. J Gtv u . • 
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'I Ik vwmls 
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inrii * ii tlu 
<’)« oi i b« 

CJUi St l»| A S|H 

rifi( twin!, 
held j (•< l\L 
ral h -jiiluru) 
clisj/tjsi uon, 
tin full htnsi 
noi bring no- 
cessaul) eon 
fined, tom- 
pnsuig ih mi 
foie pi*sond 

€s»tatr, !k - 
queathid up¬ 
on a coni ur¬ 
gency too ic 
mote, not be 
ing to take 
pinp until 
thirty yiais 
after the tea- 
tutor^ death 

Kcudue* be¬ 
queathed to 
two, they 
take a joint »n 
terest 

An agree¬ 
ment for se¬ 
verance w to 
the whole 
may be in¬ 
ferred from 
the conduct, 
dividing*; as 
the pioputv 
was retrh c«l 
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CROOKK v DE VANDES. 

EXCEPTIONS wen* taken hj the Plaintiff to the Mas 
tu’s icpoit in this iansi *(a) fust, th^jt the Master ha'*' 
stated, that the -aim »d K 00 <>/ pint of the ptihonul estate T 
inwsud I/} ihi* ixcnuoi on a mmtgage, dues not consti¬ 
tute pait ui the ie suin' 

*2dly, 1 hu the iMastit docn not state, that no att had 
luciidom !>} tin Plaintiff and J r Jw Wright to sever the 
joint tenancy 

d/. Ru hat th s tuh f Mi Md,f,Jor t f i* Vlanii ff % m w/o- 
J»‘> l of tfu L\i<'j)tions, chunud the whole WOO/ as tit 
sm\mng residuai\ It v tic 

J/v Roniilbi, t t?i‘i Jf• ('ookt, Jo* the Repots N/Kft in* 
mu surf l u tpti'jd, < unit ndid, that tin lesult of the e\i~ 
dem e was an a* tual agi cem* m to di« ldi this pi isonal * v cr t 
tatc * for wiiuh no dud is juicscan : any undeistand¬ 
ing oi atjmmi nt gnu iall\ to «liv nl< the peisnnal» state 
Would ope rau upon this outstanding sum, a* tin money 
actually gut to tlu u hands , and a< i ordtng to the idem** 
they ctid aumdh diudt all die letadiu, that got to their 
hands. 

The 1 cnl Cu t v c » Li.oit*—My judgment upon this will 
must be mere eonjtctiue The real question to be de¬ 
cided *s, whilln r tm*ie is a geucial residue given; mtb 
which paitituhu iegatuv. will fall ? Upon looking into the 
oi igmul will, it stt tns to be fiom an after-thought, that a 
woicl is said about the lesielue. i he words intimate an 
intention to dispose of the woildly effeds lie is intiusted 
withal: ^ nup) mil*" &t A question might have arisen, 
whetlui tin iiMtluaiv It gatei s would bate taken the 
leasehold i st tte, oi tlu phite, &r in case of lapse I have 
vciy little doubt, that the ti statoi thought, lie had de- 
stnb* d c\ciy subject oi property he had, except what is 
in tiie hiiI hequeu li tlu Lgatees of the different sorts 
oi property, which piobably iunned the whole substance, 
except wlut is lompuscd m the* last ^bequest, had died in 
the lilt titiLO of the testator, the question would have 
arisen, wluthei unelci the words u what lemams to go to 
my giandsons," that pioperty would have fallen into the 
Tc'sulue Tf it would, that must ha\e* been upon this 
ground, tint thou* w^rds had tlu same moaning, as if hi 
had bequeathed u all tin residue* ” If thost words would 
have embraced those lapsed legacies,they willembracc thi 


ft ) Iteportcd, ant 1 *, \ol i\ l-'r 
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bind, constituted h\ the pieccdmg rl.iuse , hy which h\\- r»o» 
mg lieloie cieatcd a meat vai lets of specific and pec umarj 
.legacies,,he makes a specific beqm st ol lus n ady c ash, and t’» ,u> 
rents d ir to Imn, stork, and what is * ovv mg to lum on am' M > 

other eccunties, directing, that mu h par - »s not upon ] t, 

Paihament security may he fust got if , and ♦Kitliudelu,, 
funeral charges, oftul legacies, shall he thumn upon d»»s 
part oi his property. The won s m the di i|>osii <cjii u,»- 
i\.echaiel\ following, w what m orpins tuuams" mu in> in 
the ovciplus oi that aggiegitc lund, so (ollut'd aim 
satisfaction of tin dchts and legato s Out oi thn 
in a ctrum «\rnt frxxj/ to hi guen , p» »#\ uh d it u h - 
gnlk given 

With tin will, thus i \picstcd, tin Ustuo* appeal > to 
iiavc been on/jiudlv • *it» «1i, d, uid it had isc.tpi d him to 
nuke an\ n skIimh bequest. 1 he woid> u what n m ms 
to go to usy grandsons" ipjaa to hive L i n addi cl dp » 
wauls, m a \li v dilhu m hind, and \civ mate mat* ,p< 1 
Snq If thos. v/oids ik lead is he longing to thit fond 
only, tlu fan ruPMiur tion l , tint he m* ms m give that 
lund to limn with tin rh due ton of i.V 8M>(>/ m not, ac¬ 
cording totluc^cnt Jhit that * oii'tiio tion is iuit i|i‘ccs- 
&ai\ , for unless it nu< varily apjka»M that tlio t wnds, 

41 what icmains " m** not to li ivc dir full nr .<, di« \ jiiusl 
have that kus* gi\* n to them , and dicie is no Mght to 
say, those void> do not m«.an all that the woid. will 
carry $ winch is all that hy the effect ot the w ill *siu't dis¬ 
posed of. Those woids are equivalent to the Latin word 
u rmduwn," and will carry the whole lesidue, compris¬ 
ing every thing, in the events not disposed of. It the 
persons, to whom the lcuscdioid estates aie In qu* athed, t»i 
the daughter, who look the plan, jewels, and stock, upon 
his estate, had died in the bit ol the t< staioi, these woids 
are huge enough to take in eveiy thing, not d»spo cd of, 
and, that would lull into the rc iduc ol tlu pt i sonal * state 
That is the be^t opinion lean give upon this will, but any 
opinion must be very unsatisiactoix 

The other question, as to the scuianu of the joint f J>> j 
tenancy, is mcit mattei oi evidence it is not u» tessaiy 
to show a specific act of division of each pari ol the pio*. 
perty, if there has been a general dealing, sufficient to 
manifest the intention to divide the whole, flit acts, 
done as to parts, may be evident e as to lh** icM, as to 
which no act has been dom Their divisional all tfic 
othci parts of the estate, is evidence ol their intention to 
divide this, w^uncui theyiould lay hold of it. (a) 

foci 1 


f\a ) Jtu l 
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LANGFORD v. GASCOYNE. 


i \tt mop, TIIE bill wjs filed l>\ a widow, entitled for life, if she 
to/ulnol? pio„ sh«>ulcl continue a >\uU\, to the hechold and pei«-on.il 
pc:t\ fTtUimo estates ot lu r husbmd und» * his will, ind by his geneial 
the pos^sHion residual v devisee* and li^iuis against his executing 
of Auut 1m i ex- GaAtoijHi* Sputnik and /aw> f\ for the usual accounts . 
xMth 4 ii ,n»o- which wduct ted by tin dcc'et 

cl nt moiiie, is File itf.istci, l>\ his repot t, (harmed all tht Deft ndant'- 
equally an- with tht lcicipt of 7 bit r )s umhu Ui» m* circumstance** 
& 'oM l ^ e piu\cd h\ thi .ithricint of a witness, .stating, «hat on th« 
he iJmuUv * ^ c/,t Uin l b tlu da\ alt \ the texiatoi s fimciaL 

passne 'ih< the thn e txeiutius met at the house of tin tcstatoi at 
eeninv fur tta t Raili'i'* m Is\< \ ■> atal tlu Plaintift Mr s / jntff,* /, the 
•cuuT- ^ widow, who was present, kli the room to feltli a hag of 
ccoc- (1) money, and upon hn utmn with ir isted tin deponent, 
f 3.14 ] to which of the Deh lulants sh< dinuld dt liv u u, andr 
the deponent not then havu*» i go.id opinion of (. o *v//<. 'v 
cil cum stances, ad\ised !u i todthwi it io upon 

whu h die pissed by (tisto/fu ami Lund at, nltovAic 
anting neat tlu dooi, and delivncd the o.»g into th< hands 
ol Spun ell 9 who count d the mom \ over, and then de¬ 
livered it into the hands ot (».'o ,w/<s The witness fur* 
thcr stated, that at that tune (;<h( j’tn* wao not rc'puted to 
be in good circumstances 

The Defendants Spun ell and Lam hert took exceptions 
to the report 1 he answer of the Defendant Spun eh 
stated, that be did not know, tint he took tnd counted 
out the morn v lint it wa*. laid upon the table, and counted 
out, and altct waids Lun otjrn took it up, and earned it 
away. 

Mr. RonuUff, mul M, RnuptII, m support of tlu Fxu'p* 
ttons, ft feme.g to Lulou \ Hat on* (a) and Chambers \> 
Jftru'lunj 1 1 contended, tliat none ot the cast"» went the 
length of chaining om «\eiutot, meicly as having seen 
another receive tlu nionev , and that it is impossible to 
go upon the cimirrst'mets stated in the repoir, which 
would make it depend upon Mich an accident as who sat 
nearest to tht door 

JSb Ruhuuh , and M* Lnuh H f r n the Report , insisted, 
tlj/U upon the lcsuh ol tin evidence, Spun ell\ having ie* 
reived the money, and di liven <1 it to th** othet executor, 
must be dunged* Thi> exeuitoi, liaviug taken upon 

(t(J Ante, \o\ v 'll 

( b ) Antr, vul vn 1 8b Lo d SJif Snook v Io»il Ifttumulioob U n \ 
Stole*, ontc, }p *’52 Jl*c { 


Jit) See the note to ILrejf v Ittake^.av, unit, \ol i\ p 596 if 
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iuntsdi to art, h^mg once had tin mown ui Ins posses- 1 Bo» 
Mnn, and tuning d* hvered it to the < ih vouitot, wdicthei 
• tvith *i view to give him any adwiru.igi, 01 horn * mis¬ 
placed <onlidence. must tu ansimahU , and is within 
the reasoning of Lord Uitohio m SaJta HA* » (l: ' 

i *' ' » 

I'hf Mjvttt of^hv RaVs — Tin (pu^tum is, whether the 
money is to hi cousiducd as so tar m tin p»>^s» urn <,i 
this ovecutnr, that he is to he answuahh toi whwt du»~ 
w lids become* of a. It is tun*, this is not a pum nt t * 
him hv ary dcddoi to the » stiU It n no mint thin i 
cxvmnnng the lepcuitones ol tin leMatoi, tin > had amivl 
this projM tty, uid die « \uutoj hid t.dcnU, md alt i- 
waul* ihliv- ml it i,» f»./s, vn t I it »t is the u.t\. in u huh 
this » »^ is to hv <wo,uhud lint it) t ui it 11 m hi po* 
session, and anoiding to tin tv triune it u pm m In . 
posse 'Str»n, h) *«elec tmu ut h * i f a* the pi opt c t . iwn t., 
ie imuistcd uMh ji input, uim lo Us,w</ f ‘, 'llierisih' 
intimated In the witiuss a. to (»./,. was not known 

to hjnnr'A, hut u weigh. d with the wniow «n did»u*M M .. 
the inonev Tin tide u> all tin* c is, > is, that, 1/ -in r.c* 
tutor doe* anv f t *n ih mone\ gi l, into th. 
ston ot anotlu.) ••xcuitm, the loumr is equal!) uie.wcra- 
hl» with tin »tbc« not wlic.e an executor c- merely 
passive, b\ not ohM«in ling the othei m receivin'* It* Ihi< 
if the one conmbmes m un\ vva> to enable the other to 
obtain possession, he i* answeidhlr , nules, he «\m assign 
a buAcietit excuse, as there was in ttaccn v r * 

justifiable objec t 

In this ca»e Spuirell \ houses to pait with this nionev, 
id which he had the posses non: piobi*»h dean di 
cent motive; thinking nmu ht t< he tiusted 

with it than himself, or the mhu • xccutoi Hut m nu,< 
of these c ases, whctc e\i c utors were ch.n g* d, the motive 
was innocent, only the i.-^dt was iinfuiiunate l hed 
vety gieat lduetance to charge an umitor in viih a 
case: but it is impossible, without hi caking tlmmgh the 
rule, not to say, he has evuciscd an act of judgment and 
disciction: an act of s*hctnm In putting the money into 
the hands of Gtisvji} ^atln t th in the othc 1 exi % utot, oi 
keeping n himself, ‘cicpming hnnstll and the oth i i \t 
tutor of anv rnntiol ovei it He did thai a L, u»d tin 
1 )&s is tin consequence Hus is a vu\ haul case hn* 
so arc all thes*. cases. " • 

As ti» the othu executor, 1 1iwbut* it u impossible fo 
barge him .He has in ltln * dmu, inn s ud, any thing, 
dut m anv degree contrihuti d to the loss of tin money, 
n to its getting inro the hands ol Ga*< y/.ur It is not m- 
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1805. (umbcnt upon one cxecutm by force to prevent its getting 

into the hands of anothci In that tespect, therefore* the 
Wmohd n port is wrong : hut as u> S/m?i ell the exception must be 
v overruled. 

fvWtfrM . 


For the Urfeth/antSy it \va. then urged, that in the late 
»ase of Brice v Stokes (a) tin tenant for life was bound . 
though not those in rcmaimhr, upon the cm mn stance, 
that the tenant for life knew, (lie fund w is in the hands 
of the paiticulir ext tutor * f'he Lord * Ifo? holding, 

that acquiesi ence* would bind the u^ttii/^ut ' W 

Hie Ma&nr of tht Rolls' said, the* fact was not di»tmctl\ 
before the Couit, or he should lie \crj rnach disport d t»> 
let the widow beai th< lo^s , appiovmg iln rule, as l.iui 
down by'Tin Lord Oum*tIh» in linn \ ,S take*. It wa r 
1 337 ] then urged, that tilt cxecutm, who had not had the mo- 
ne>, could not In thargid with int« i< ->t t *inei on the otlur 
hand, that (uisto*/nr must nt * »*?s ird\ Ik charged witi 
interest, this was a hi each ot tru*t, and lh«*u was to 
' difference between receiving it himself and p.tyuig u ovei 
wrongfully. 

7 he Master of the Soils.-— lias it been pressf d to that 
strict legal consequence ? That certainly is the strict 
legal consequent e If this had been an admitted joint 
receipt, it woule have been of course to charge interest. 
The question is, whether this is not the same thing ? 


JatyV The order was pronounced, charging Spur?ell with in¬ 
terest. Aftci wards the cause was sent back to the Mas¬ 
ter* to review his report; as chaigmg all the three exe¬ 
cutory though upon the evidence Lambert had no concern 
in the transaction, except that he was present: the con¬ 
sequence of which was, that Sputrelt could not have the 
benefit of his testimony. 
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THE bill pia\«d the specific pcibunnnir of an agree- Wh<Ou, t 
aunt for the purchase ot a I* uphold house m Ioivct witlunt*v- 
JtiO'ii' strt’i t fr mi the Plumtifl, t >\ the sum ot <«»»o/ I’he 
Plaintiff \ title, rlcsi iibcd us an intei i si for hhv v i.'Xi s„ •MM^uiinforJ 
tin ic adm* of a term, lit* lion* all tn« mnhiam e ■*, * ap- < isiMit with# 
pe.ued upon the ahsti.wt to h* the residue of a trim •* v»coft>» years 
} eai s, granted bv Sit AVW// (h "s .•« Hj t m 172 ‘ 2 , to expire ^ 
in and a io\i isioi, ti v U*m ftom lh.it time fm 11 lamuiii a* 

timt\-fum \ea»x, planted u, «lu Pbuntifl in lPM, hv the of 

trustees ot J.oid 6/'w r Io tin , title »vu ob|ection»jj"’ ^^ 
w\u liken b\ the Defendant* f >t, ll»n the right of tin tht\*U l!**c 
K'i'-o.'j t<j nub tin io\i isimiai\ k.^r oi 1701 should 1 r t m con.pt j 
made out 1)% d< during d.< title of ih# h» simple irom ill* sncli p.oiluc 
cul\ parted liu absti id t * t tic d.»u ot that lease, \i/, 
i i uin Sn tin 4 m./ t, u %*,/.^ K * 
'2dl), Ijtat n\ a <1* * *1 *1 heM*ai.i and ale, dat**<l thcuthfcr perfoiiu. 
of 7 pt>L j, betw # i n hoid fo 'l'*/'/ md the tiu-frees, mic dismiss, 

it ippirut d, that sevrial in ehofd and le tschold estates, ^bhismtms*, 
ir.chiil ng the pie in 1 c*. mi ijuesi on, weie by indtnturcs f lJU VC4rw 
of lease and u hast, (laud ‘lie 1 t of April, 1777 , charged usable of’* 
with sexual lent-' lunges, puntuxs, montages, and en- u 'rm, tier 
cumhrancts, and a piowsion was made by the deed of IVmrrs^b^i'j'' 
bargain and sale, h\ a sale ot putt of the pi cutises and^h* years * 
otheiwjse, for exoneiatmg u team premises (tom the en- <ml\ ai\ «M 
cumbraitces ; and u did not appear, that tl/e ptemtses had *‘in*i«idan 
been discharged, or th<* pieinises, contiaelcd foi, 1 c “ ats 

leased. other lessoi, 

The Master’s judgpicnt being against the title, the andohlrncum- 
Plaintiff took exceptions to the »eport biamrsnol 

Alt. tin hauls, Mr. Rwhifa*, unil Ah. White, fir the ^ 

PltmniJ/\ in huppoit oj the I stpujtu — flu lessi e has no [ # ^33 j 
power, especially aftu th< It v e has been exteuttd, to 
call upon the lessor to piodu r t hi - title Sm h an attempt 
was never made be foie. '1 K r h s^,*.*. cannot by any pro¬ 
cess compel the produ* tj^m If rh.it is nuessar}, it will 
be impossible to nuU' a tiansJu of suth pio]»city. Fiom 
the nature ot the conti ict lutwonlc soi and h ssee, the [ J 
latter not being entitled 10 lo*»k into the title of his lessor, 
is entitled to pass his inuu.it without producing that title 
to a person, who knows, he i*- taking a h asehotd estate. 

That is a condition imposed by the uuncisal practice 
. upon propeity Td this desu lytion , the. piupi letor of which 
• is hound only to guc such title as he has: the presump* 
tiou being, that the con.tact is to take the propelty m the 
only manner in wdm h the \uvlor can give it. The only 
• axe upon the subject is Macknth v. Waring. Previously 
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1805, to that rase the piactkc ol conveyancing was neve t to in* 
^vv-r quiic beyond the lease, and the gcncial silence is the 
Wnnr strongest e\ulence ot the genual opinion and the judg- 

t ' ment ot the piofes-mm Suppose the lessor had once 

iMMuf produced his title , and 'atislu d the 1< s^*c : is he, when- 
{ vei his i miosm is t \t He cl, or whenever a conti a< t is 
entered into to assign, to bring ilu h ssor into the Alas- 
ttr\ office, and compel linn to pi uduic his title ? A dis- 
tniction in i\ be attempted, uh/*ie an\ em inubi.inic tan 
be pointed out but that must he decided upon the same 
ptactnc Support., old moitgagis shown, oi a tcim 
!n» laismg portions in a >ale ot the lee-s.piph they musL 
b»' shown to b» discliaigtd , as that van In do e Hut a 
U ssie < annol show, that tlu\ .111 dischaiged, and ha-* 
no right to call upon his lessor to show that. 11 anv m- 
eonvcnKjice had appealed in the liaud* i of kasthdd 
piopeit) without tins pioduction, tin Legislalme would 
June mteili u d. 

//// I oi d Lh'm » n *>»< --Do v<,ij c an\ it to die e\t« nt 
that the I)< iemhiui could not he petmuted show }ou 
have a bad title ? 

fat* the Plaintiff '—That depends upon circum-tances : 
for instance, suppose a inntiact lot i lease of Hlai &-acrc 
[ 340 ] irom Lord Grosvnio> . and the, could show, that Lord 
Grosvtnct had no estate in those puuni-c s Upon all great 
estates thcic must be terms to secure portions, jointures, 
&c. enX.umhr.wts which would affect the leases The 
most itnpm tant c onsequouces must follow the decision ot 
this point against the \endoi To what extent is it to go? 
Considct the » ase ot a gieat estate, with a great number 
of leases upon it Is the lessee hound to show his les¬ 
sor’s title, notw ith Handing he has been uninterrupted iu 
his enjoyment •* It In* i,, though the maxim of Law is, 
that a nnn is not bound to do what is impossible, that 
cannot be said to be a maxim of F.quit). In the various 
instances of bills toi the specific performance of an agree¬ 
ment, as to a lease, the q icMion, whether the lessor 
could grant the lease, has nevcj been made. 'I he reason 
is, that, when a lease is uclc to a man, hxs executors, 
administrators, and assigns, in the teims impoitmghis 
powci to assign, that has been considered sufficient, as 
long as he remain' m quiet umntenopted enjoyment. In 
this case it is not nccossaiy to cari^ the pioposition to 
thia extent, that the pm chaser is to take a lease, merely 
on the giound, that the vendor has got onb, for this is a 
case of unintenupted possession and enjoyment under 
this lease: a case peculiar in its cnrumstancc*s: a lease 
in 1 722, to expire in 1820, and a reversionary term fiom 
that time: both under the same family ; no suspicion noon 
The title. 
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7/ Pij'roft, Mi '/»*</J/, /'//'?«> A/ 7" ;*to% 

— i!»e<onsi ' i u«ik<s ni tin d«nsmnoj this ques- -v, 

Hon omM he Klicl out *d the (av '|lit qu* stiun is, »» !h - \\.n f 

*he. v.»ui Loielship v. ill absolvi th«s BU-vafi tnmi the 
pcifouu'nt* oi l»ei « Hu pioposuiot \ <?u * 

it;.*'*]* , that ih« pyitktM' i > >iut < 1 lilie i t> in *di >*v. *ht u .) \ I ] 
o no t»lh to th, , lot \d\iih h , a\ > I i > mi.n » i,»i ih, 

‘ ol V'llleU JS. that lloihi'l^ mon to lit * ' lii* V t h 
ih. {«.1 'll , 'mu’ nothin;* < l*-*' is to b* hi* n*l< •] to '1 i <, 
m \\ suit . 1 k n'ln'i o* ni i oi l.ohl. l iiiiiio , !>ir i 1 1 * q. ■* 
tiuii u 'i <i ]• M. m wi ii 1 'it U in h i* ih* did* m tv \ 1 * 

♦ p i Ui*L | tn t n .on t »* i • i t *.i t\v* « u lb* i »»«*11 i. i 

t» >» th i i mm! l * t !* p ♦ it lb* mi* in* a > nun it 
t ■» in iIn i■•,]»! i tin 11 \ •> t f tji.ii i*i h i 1 *. ni, ll> ( no * 

• io pj* * 'Min t*»»i l, m ! i\u,ti <\ im til I oiii 

tii* v ]i .m -non, «n..Ut»tnpn l Bnt iht "'»ii i nun . . 

jiot to tin on 1 nn' I as- st*H m « \i ,tc ti «, but *o ilu i » 

Misinmuy ki-». to imu'o n \ * n * 1). n« 

•IWn.li no lu'bontv .oil! { », pioJ.a ii, tin piitntpl. 
will JciuJ iiu> <)artti»i> wli*»h i- nupk, winthii «t 
person, who nmk. nk» n t*> nud* i j;oi*d till* , • Ij.iII 
be absolved Jmm t'un utilisation )>nt the t .i^l oi Mm k 
)Cti \ U*i tf ^ dm MU ts tK ohjec tion 

*1 hf u In main ni; to pto* nt u lusu* Itum i.onti.n uiq» 
for the nn ms ol v violatin'; hi > title, *1 ho ch<»o ( s tu tnkt. 

U to nifiiki't. li thj puuhasti his the menus oi slnnwiij; 
a reasonable^ pa*** * /<uu, i.ise ot ol>|ic«mii, <,m tin von 
tloi tofiise to mak« «in\ msvvi i ^ That i> tin j>*•>|*oniion 
assniru d. Supposi noftc lumui lun« «i j aiamoirtit 
moiTr a^i o not to t.iko tlu K an ( ouid m,i that ohp < turn 
hi ma»lo , ami iOuUl tin viialoi uhro to „nov**» it' 1 It 
3s nut nu tsbai v for this pnip »■ ^ to iU ( mU , that a h s 
in tlio or<hnai> taochas a n,,ht t»* tom* mt > l qim\, ami 
CC/iuptl the lossoi to piodiiLi lu^ Ptk , l*ut, it lhai qtus 

tion should ai’si, the ptnpci *1* u >ion wonld in, that th* 

lessfn is bound to ilo »\u\ thin', ti> »bhm the tith oi 
Ins Ussie, and amonp, <>tl * r thm,;-. lor ih.it puiposc (o 
|.todllt« Ills t*lie ro *!• iKW^thls I ♦ a it I . n n i.m '•sal V 

to la\ down a t* one i'll ii^h hut it th* ( i»* u t w u 

to that, much the h mionwim no wouhi if>11. w limn j *M l ! 
A^ncril iul*\ th it a puum hoMim; h hold pi opt it; 
is hoiiiui, »i required, to show, that hi hold it limit i t 
•Mjod title. Paitics ma} , ii tin v ihooa , * ontiaet tc» )»i\i 
only sui h tith a^ tliev hav^ , and that wo-dfl ht a rase of 

* xieptton But it weuld lit* iiioiistrou> to lav down ^tne- 
ialh\ with r« Runu. to this de*-<uption i/i piopeil\ % <hat 
iin paicha^tr h.is po n>>ht to ask the \emJoi, whether he 
' * * ntitled to the p*opi ity he coutiaets to sell. The only 
‘ i f ' 1 1 will he, tl at i h ssee\ udess lu* l»a-> an express Mi- 

» ilation, shall not ha.c a .specific iJCiformaue*'. llns tie 
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umiuwill not create any difiknit\ in disposing oj this 
* ik < u > of pi«»pe\t) , and ihue will be no incomcniem*' 
>n piodiu mg guam ia«Uioti r I hough the hibit of »on- 
\t\.mui > fin a c onsult iat)li ( tunc has been to insist upon 
lhe sc incpmies, il ai»\ giound ten suspic mn has bci n laid* 
wt th.il pv«u luv has no* pu\e»»te'd tin > loose mode, ol 
cotilt.uiuu* without [lUipi i sitpul iiionv. 

il/> . /. \i< 1 7 A, m l\tj'b , - i ii> r. not the oitfcnais ensi 
ol a pm h ism J.ut a « asi s L he puic h isti mu\ 

omiut sj.« 11 fie a!l\, th n In i llliuaiiU the li .nse, ind< s*- 
tlu li w.liehaenM Ins nsjit to aso»»ii u Tiu>(onji 
i?S <it>f *i i)ii; un ,m«l l(s,u < ompi 1 the It *>sen 

U» |I*» luV ihilil lo til Lwl til* nth, which J * 1 ll Sst e 1.111 
not liisjmti 1 In i*nl\ eov. nai-t the l* s^oi ion, i be * oi'i 
1 1 In'I to put i' a 'inin.Hn lot quiet rtipntmnt fin 
lessee ha, itn \\)x u to call i pun tin h ^soi to piochic 
his titU , foi i'i« <nd. i th ll c i ,e* }n«s is tbit s»n;d 
um'i.uii, i lu iitoiin \ti *u ol I'li «'ii,ua a pin 
cha-** I lu dPiPnt'on i oliMou > hi iwi ( n tin *ak ut 
an t"-1««ii and t’u ij wt of a h »-» 1» an au< is v»ld, tin 

\tndi« would h 1 \ t i u)\uiini to|)(c<lii(( the tnh Juth. 
The ( utisi fjiu lit i , of the rli.iium ninth tin > objet mm 
ft.) y to I si 1 . 1*1 lib, \\ 111 lx 'Ill'll In, UldOn lljoinu itlUlO 
tlu oth* r navi, c om,) na( j\i *\ nothing; din * go upnu 
the ptcsumption. th it uimmbi nu < siding s» feral 
\eais ago, still c\isl d he it s -.i t h »s no pk ans of show¬ 
ing an\ tiling upon tin* Mibp el 1 he Coml e an not pre- 
blimp, that those nil umhiam cs< sistnow. Liu* l)t tendant 
must show lint ami 1 . not < ntirlt d tc» t all upon the Plam- 
tiff to go into, «a i 'C/iam, tlu titk of the k *s.n Du* case, 
when il i an In a uihlishi.l b\ t vtnnsie proof, ilia* tlu 
lessen h id ii" «igh* to piam tlu h a c v, will, wInn it arises, 
require j»ieat oI» t nation but this is not ih.it case Hi* 
piuuiph i adrjpud In i.otcl m A/>* \ Mnt:j)sor y i trj 

ap]>lies to this 


wo.* n>* / w ( n '\t M o«t —I iu\( i htu \y tile 1 ptmciple of 
of a Bank nipt dl.U . . c l'u\ioi»*i\ i that dec ision I alvva\s said, and 

aell 1 lioiiiii? f is ^ ,,ov ' ^ d V 'Sipm t ''ol i liar.) nipt aqie< to s<Jl, 
other pu sous tk v -op • n> s i il n,th a ^ond n l > ’Th* ie' may be* hpe- 
tomakc '»j<oti«l * ml i an ^ , as, while tin \ mUm iu»^ the conliait, se.p- 
titlc but in posma the v I*a\o i ft >od title, the Couit would btanel 
w, if the) tuit t^Btei, and lease the paiUes to Law, according to the 
iracteil, b»ip- cc-uisc ..*■ the latt a* thoiitie* 
posmg th#*> 

had a good m 

t'tlef the par¬ 
ties v ouhl be 

left tn Iaut. Ttit [mU Cn v\e m i ok —In the coui^c of the aIgUTnolt , 
J.rfy^G of thib ra&e piopo^ilions of great impoitaucc rtrUml 

i fij Ante, \ol. v ll> 
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s *»vt hern rli A . am! wen i nit< n # 1« «1 e\*n to tin 

i< mi tiu th.it, ii A i>;rei • m m ah u** Mi t*Vi nl* -oiii- v*v%* 

• ec.us, or a luiililiiH* hasi for v iim t\-mm k u us, with a u»» 
to\MMnt to lav out mom\„ 01 mi1m« it t » a un'Mnd-annt, 
p:u i»ij» a huqc, tposs, sum, a*»in in*,* to . p.uniple 01 p < ^ ^ 
this < ourt, and the pnnU'e oi tonw\,mmu iiw pc ts<>n, 1 

a,»n v mi* m take «f h nv u* tint -muf.lt ( w i,r no M<hi 
:o Imiidu to tell tli* loss'", l>* ion tin* < nnti n t ,hji > 
tpu jm ilLv p< iioiimd, 1< sh ill show, In h i, i t it]* to 
mi A* tin* h.t « It is At\»in il ujn u ihr * loumi <h u, ut. • 
iht < onli at t u e* \ n is'i.it ionjj ti ui t * ih< k .i 

it i\li t* ti, ft> t!'> IilUU* f ll »M to I Ike S o ll »i Mv d\ , .V 10, 

th i ilie i o\ omihi, to h ifniM nul «n th i» !« » . , m* . *»ilii 

i«Ut* I hi pu It .It 4 a i i'i t i.<i( 1* J’lll n* hf i», m ie 

u.n»n hat , tli>ii lint I dunk tin** mu i• .« » *« mA 

ddhi n«' hi*. m rh< .'iii.UiMiof *s i!vm Mil 

juoju't i.pn In »j\vm • jinn u* .i' of ih li * >«>i trl , o, 
not v * nmfi’np •*, nr larsiipiM', hi »..«!< mm's 3 \ > hi t n 
1 ft fooli li as to i\t. nti. and x\ h u i < • »,* t ni h 'jam «• ill 
do xvitli ieh 1'*m it, d < spi , it » * i to »\ a j 4 • l * • , 1 .- 
21 U tu Jo, * !( Ast I• r.t \ « l t » ' ill* u 

Allot In t j m < i j «o im m h u h* m .to d J, j ,, ,.,n (v- *, ^re run 
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that m».nn nt h' 

1 

1 1 i«»il\ , 

(<Ui 

a %l*s- 

- i hi^ 
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inj* of si:< h .m ajjrununt ithat tin* v'mht dull nit 

the tith* of die \nnloi, nhar* .»1 it is aid :u*\\>w* n,* 

turn, th^nndo) ha- nothin*, to d» lm« to tin 

instiunir'iit o| (irmisc, ami to lion In h.i m«« tin* nth 

fiu*i tin oii,nn«il U c i * Ino* v 11 th it i t d, 'ii./ii iih* 

has he'.n taiou^lu upon nut nil 1 *. dn 1115 , 1 * 11 ! U ■. .4 «* 

ot the mesm assigns 'i hi h u him o pii.mil to a 

tan, will'll I bhall slioitl\j^;t , i e. m ■»»I* i «>^nt»i *»i\ .'15 1 

protest against the doLtnm oirierol n* t, ititnallv 

#loi s * ontam an\ ti nn , u m ,>ii si ntt .i tlir 

u i c of /h/*^ v P^lfps**i {n) 1 lut \>m;/uiu un.h \ a t«s,£nc<* 

Commission oi Hanktupr* v ma\ c tll undu a sjnml , on- 1 1 1 1 

trai t su< h estate as ihe Binkunt had, I aihnit lint, ‘f 

the Ass'^mus isluhit ti s,:h .1 In elmld c uu id mini — 

Um c, not mat hv the lonti.u # h u ih * uu m tost 11 »i»cuUv, 

nothin;; moie.th m it slnlJ t ,n mi i 1 ' 15 .nkin it h 1 i, tin 

• > in )1 c \ tide to tin .'il 1 * .ii* 1 i» »i *ii» •** mi i*’ t'n 1 * l»a, k n *, jm i b< ton, tin* 

i l» < t < X < l|tl »h I \ 1 1 \ • * . f* 1„ ' ' ' II *1 l *d. il , lit 4 . I* 'I t '»( l* tt to 


1 t , \ 1|' 
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180 >* mreiuuit is to ^c.11 the inlu ntam<*, free (rom t'Kum 
V^w, hi a*u\ , .in»l, (1 except i lease, which tail. v/ithjii tins 
M.1111 i.ist'O thru it 3 no pi nr plewluth can pjutut the As¬ 
signees, il the\ do not inform themselves, helmc they 
jtl *' ,n ' propose a sale, what is the ua1 natuie of th» title. Pur 
pooug an rotate in f.ims, uliu h, ij used l>v nn\ • the? 
pei .on, would Ik tat* u t«> ti mu i a Ittvhold i -.tatc of m- 
huuanci free iiom i m Mmbi oh i s, thc\ *anuot ss*, than 
is not what 1h< \ n>« ant t*> t< n In * I agree to th it case, il 
it means cjiilv tins, dial, ii th. \ o*h i t«# a pmchast> a 
liet hold c stai* , b i * fiooi (i’« UMiluii u oi, .nil hrliiu tin 
c >m* ui i wuitid it a])|u*iis to a t 'intoi Ktjuitv, that 
t hi \ sign* is c moot make siu h title, the ( «uutoi Jh qnMv 
«>ii f, iu to li.m the p utn s in Law l'h« As.n, *u **, win a 
(hi v make a titk, onk cow mint, that the \ h.oe not on- 
I'mih'ie.l , hut that dm «. not pioic, that th* \ did 001 
mean to m H the Icr-simpi* , and iIvm \u .jnh mthes.au 
Mtn if ion a » otlict p< i unis, \ inclining tinthied a fat 
simph to sale, find, tin ^ had lain ■nuuikeo i •« tia nth , 
and in that < a*r the Cmnt um Id onK s,r - t T n i should 
he leii to haw 1 lie piopnotion is \u\ duf r m, |hit, 
tvhi11 Assignusol a Hmkiupt expose io v .ih ,u* i late 
of inlu nlam e, the* an not hound th ddig. ndx to infoiiu 
thrmsches ol the tnh , and hound h\ tin rMiui ut, as 
346 nmih as im otlu i ltust tcs Hut th it cn rd i »not ;o* em 
this • that In in>» the < ase of per-mis, -aipposmg »hi m ,elves 
cntith d to a fteehokl estate oi ndn ru un c In e iroin en- 
cumbi.rucs purposing to sell this the case of a puson* 
supposing her U cutithd to a leasehold i state , and the 
retinae t of ■au*, i p,m\ is always with this cpialifu atom * 
that, wlnt*\ei aie tin turns ol the contract, ‘he part} 
means to pie] »si a Iras'hn) 1 estate, evidenced to he held 
liv a good tnh. -,i» iai as the deed*, the pimluction of 
which tin pait\ ha* tlr pow• r cd compelling, can piou* 
it a good nth 

Thu, a> a general <|m* turn, u most impoitant. The 
pioposittoi, , \ is \ i*it' liigihh . tint a pei son intending to 
t»ell a least hold i stau , m o inform mankind, that In nu ans 
to SvU such nitric -t a', he h . * and tin pnson, purposing 
to huv, vp iv ii hi a to contra* t unkm the \ rmloi will 
show, not onh th. turn, ar I, that .* »s fire fiom cncum- 
bianee, but also, that the lessor had an estate, out of 
which ihe tenn could lie c am d It is for futuie con- 
sid* nifon, w Indlu i the b» st ih't ision would, oi would not, 
be, that nf the lo»i>'ei *vm‘ t!u \endoi should expressl\ 
sav, be means to II onl) wliat he has, ot, if a fuithci 
examination ol 1m tuleMs requued than nc Cording to tin 
genual course ol dealing with lessees, it should he upon 
the lessee, or, win tin r, ronsiduing tin nature of tin 
subject, and estate, and the miiimitv oi the lessee’s tuh 
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•* call n t the pition, m mi'dit f'uwtf /»? n* in he un 
de* {•» »(f in a (.iiurt oi Rquhv to moan ;m\ a spiod tide, 
shown In deduction in>m tin lust iv. i , ami without 
omumbi iMe in the infantum*, and, t»..»* is ail liuit js 
to he the sublet of the conti ict lint, it - i it JiouM 
h> no dim to de* ide a 'pRstion so impuit.ui* l wdl not 
leavt «•» mkind to ulati upon mv ]*i<!m*i \t ! done 
* a»< jrj \ i hut J v# • ll h«i\ i tin ht it ill'll m nnr.n m h a 
•Mwiit, (oi Iianhaulh * *innat« tin » on-* tp»* ei * s »*t L uv 
t* j v. i niu i dictum 

W hen iVs rli-c *t m» J ud down *• ti'julh, Tpnlud 
t«. all p.n < ha* > . oi u \ ms, i» if n.u nd« d th it ii a u t ni i s 
in Hi d, to immi * mi //. ! t / * uod i tv hu 1 p<uM,i»n 
li i*i la i 11 > i t I 1 n !i »d, oi *' nil 1 «;t aul* d, i h lUi O 4 
du iij]i c * tht i< oi i not in. d »\ , ^>!tl ii» .»i! umni, 
tun*, fin 11 * it | i udir tm’i of the u«-tuinv it: ot 1* as< 
UlllltliiUc ll’UUlUidil 1'i*4.t h n th/ h «■ * *\ IS I oik In 
m\i , n it oim a*, iht jpoiind *1 M 1 Mimon i 1 ** f n\ n.m # 
5 mi upon a 1 1 un> oi ‘ijiui.i p*« human' m Rrp.m 1 ii 
tli tl IS i>, MU'll i »CH f , '»t \\ If'lO'lt h {mg 'MlllV'i t 1 * 

toih(»|in itu 1 * is nv m unpio id* at an i not'i) ii is , i«d, 
git it misihi* i in i\ \>"- if i t opt »» » ia tin e m’ mm u» 
ot almu i> to hi in t» &:u b* >, niih; i d Md't, wlu.th*r 
the K iviihu.l i" ' ooi| t I 1« 1 1 ih t, . hutoti tin »,th t hand, 
\i it is ./no t-iahli hsd mi 1 , that nndci :>!! <nc,,m- 

btanrco, (cm Imhn » sj e ia! I'mtrmO with it lei* no tu 
possession* as e* id* n« iti.» ti»h , oi tin n no o| it, m-\i- 
dencc, that the tuK is infum, oi win tie i the 1 .mmmii 
pov^ssinn i uv‘i i i'>n, and s’u n the h-,«^e \ is,oi wns 
HI pO *St ■> ! Oo* th»s i- to ii thi. in mm;) *1 • «uU 11 o*i- 
Uact, hom ilu m mnu t d> it i» hud dt wu i . i* u utv a i 
prcc o h the ^iiiUt tin us, as a noiut in ism j »i*oosal U t 
tfn sale oi a h a hold • tin » md *he w oi Id atu a nil h » 
stand t*>ai to In ilu mo muu; m .In* <oat» m, uuk--* iiUi*. 
;ne jKital terms l In iiiN l-u j thi.iloi i, tin 
monn-nt the pma t]»le is laid <K tut *u a ( i mi «d Runil\. 

As l«» the pmnf, when it m»u i»* n 4 «-.im tod* \.,df it, 

how I v l»H‘ K i ,>u cm* dl lit <tr pi OtliU tu i I tin d** ds. 
i f tht* I 4 * o» u Vi'i*! l»o ne«. s4fo \ to look *,m ^ that. *u Ion 
the n' * a< poiam, tin hi^aoao: < ill lot t,i it pi 'l*r lion, 
•an hv sSiikeu il u v'T*! i an h« ‘hahtn It mil I » % no- 
i.cs^ai ♦ to Iu«A. Inch to tin olihstia*.* to hi* 
fill (as«* ol h oftmeiit n ith o t without uiuante* heli»p 
» o L»n should hi ilu du'nnu i'l a h^uut «d 

K'pnlv-i with .hpIm'.x to the v 

)j«u it i» no* in < • , i»\ in this p mi. nl «i i - o t»i d n u*o 

^*’ii iit thi se*p Tnt I dull . f ati the r *iiMind *, o,i w hn h 

*1 it' i ide this i an vhuh hi, *,i.-it iiu, *'. u tv It i, 

... to attend. In a, to the miiti i t u il ,n \t 7 U> 

I tt.UC oi lhl lilttii i d t 1 i vetvloi M fh ]'l . 
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the lather, as, if the doctunc of Equity ought to be in|he 
ordinary case, that a person, contracting to buy a lease¬ 
hold estate, is to take it with such title as the lessee may 
happen to have, it is absolutely necessary, attending to 
the consequences, that the purchase! should at least know 
accurately, what he is buying, and, that he buys nothing, 
that can subject him to moic inconvenience than belongs 
-to that doctrine. For instance , the vendor rcpiosenting 
himself as having the residue of a term, fifty years , and 
ptoposing to sell that lesidue, if such be the doctrine of 
Courts of Equity, the difference is wide, whether tht pur¬ 
chaser is to take an x^signment of oik V rm for the re¬ 
sidue, hit\ years, of a lease, that has been c \ sting a cen¬ 
tury, with possession under it, buving therefore an inter¬ 
est for fifty scars, the remainder of a term of one hundred 
and fifty years , whi re the ev idence of the lessor’s title is 
an instrument executed, and actual enjoyment under it for 
a centurv , oi is called upon unde r ill the inconvenience, 
belonging to the execution of a contiact for the assign-' 
rncut of a lease, to take not such a icsidue of an old term, 
hut a small remnant of an old tirm; and, instead of hav¬ 
ing the remaining vears pan el of the same term, under 
the same instrument, is called upon to take another term, 
not from the same l€*ssor, fiom persons not appearing 
upon the face of the instruimnt < ver to have had pos¬ 
session ; whose possession he cannot by his own inquiries 
iccogmse, and the interest fot fifty years, beyond the 
parcol of the old term, is to be made up by showing, that 
the lessee ha,*- a reversionary inttrest in the same estate, 
not granted by the same lessor. But it is said, that lease 
is granted Ivy peisons, having title from the same lessor. 
That argument, however, is urged by those who dispute 
the right to see the title of the lessor: insisting, the pur¬ 
chaser must take the title of the lessee, such as it is The 
effect of this doctrine is veiy different, where the residue 
of an old teim ma\ Ik represented to lie the sole object 
of tb** assignment, foi tlicie is a great difference between 
U purchase of a lease fioV* the fust lessee, with a cove¬ 
nant, that ho has not cm umbeied, and a lease, that may 
have gone through forty ‘»ssigh/)ents, with a covenant, 
from edeh of those assigns, that the} respectively have 
not encumbered. The value of the interests therefore is 
very different 

I do'not cuticise upon the expression “the term, 1 ' 
as showing that only one term was intended. The words 
“ free from cncumhiances” may mean either upon the 
Plaintiff's intcicst, to be sold, or otherwise considered. 

4i fincumbi am es,” as applied to the ground-rent, is sti k tl\ 
created neither by the lessor nor the lessee; but by both , 
for it is the render, by the contract, creating the lease. 
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* -served to the one party from the other. The Plaintiff, 
slating the title thu** generally, specifying none of the 
particulantics belonging to it, and proposing to perform 
the conn act, and to make a legal assignment for all the 
residue oi the tetm ior yeais to tome an unexpired 
therefn, I do not say, in a sense that ma> n it include 
h ase«> iii possession*and icvetsion, leases under very dif¬ 
ferent titles. but that is not the nataial impoit, uhuh is 
one turn in possession: not two terms , one u\ pOiScs- 
*■1011 the other in lcvetsion. Upon tlu* authorities, ;?vswf 
assignments, which could not In produced, would be pxc- 
wimed, i veil at Law : to make good the utle to the icsi- 
tliu of the old Mm Hu n.itmc of the 1 PlaiutifPs mtciest 
as found, is the residue c»f that mm, and a term m re¬ 
version, for thutv-lout \cais, mark In peisons, who do 
not appear upon the mstiument to have dtchu* d then ti¬ 
tle tiom Sn Ku funJCoosv^no/^ tla fust grantor: whatever 
the fact may he , winch is lmpoitaut, as the moment you 
inquire into the fact, \ougo into tlu title 'lhe same < vi- 
dcncc, that proves, the giontois did deiive title from 
him, pio\e*t that it was subject to enurmbianus, that 
would affect the inherit am e, out of which the inversion* 
ar\ turn was caned 

Upon the particul ir cm umstames thcicforc this is not 
the case of a proposal to bm the residue of an old tetm ; 
the possession under which is evidence of the title, both 
of the lessor and lessee . it is not the case of such a les¬ 
sor, even himself granting another term in othei,pre¬ 
mises, or a revei sionai y term m the same : but the vendoi 
proposes to make the contiait good l>v offering the icsi¬ 
duc of a term as old as 17V2, with possession, and lhe 
addition of a lease of the same pu mises, under which 
there has been no possession , and could not be : unless 
it couhl be shown, that the possession mulct the fust 
lease ought to be connected with tlie second, as evidence 
of title , which never (<m be sh( wn , unless the\ show a 
transmission of the mhciiumc from the lessor of the 
first lease to the lessors in the ond This not a con-' 
tract for an> thing but a paitfTulai numbu of vears, the 
residue of one term , and»/*fehschuige of that contra* t the 
Plaintiff ha3 offued, not fifty >eats, the residue of one 
term, but an entne icversionarv urm, and the residue of 
one in possession; both i(dating to the same premises; 
but granted b> different persons, the connexion between 
whom can never he shown but by evidence. This is a 
use therefoi&.of eveeption out oi that mh, if it is a lulc 
fhat has been insisltd on , for the liisliuments, produced 
by the assignor, go to destiov each other . until she in¬ 
ti oduccs evidence to make them consistent, the one in- 

• 

birument asserting the inheritance to be in one person, 
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the other asserting it to be in others, which must bt 
shown to be detived iiom the fii st: otherwise pnma facie 
it is not to be so taken: and the evidence, mtiodnccd to 
prove that, shows, there are encumbi ances upon the in¬ 
heritance, piior to the date of the fust lease ; which there¬ 
fore may be affected it is said, these arc old encum¬ 
brances. I have not been able to find out the principle, 
upon which an encumbi ante can be represented as too 
old to be art* nded to, unless it can be presumed, that it 
docs not exist That is the answer But, if it i^ shown, 
that tlKic weie encumbunces, vhich may exist, am 1 
lie vci the less to cany this conuact into execution at all 
hazards: or ought L not to.lea\e such pauses to Law ? 
Upon the specialties of this cast, the assignors themselves 
have been obliged to laise up evidence of the existence 
of the encumbi antes But fuithev, supposing the Law 
tabc, that, wlun a lessee tniers into a coutiact lor the 
assignment ol lus term, he unde?takes only, that he used 
diligence m obtaining his lease, had possession since un¬ 
der it, that he tan show the '>iunt assignments, and that 
no encumbi antes have been made siuce, it is one thing 
to say in a Court of Equity, that by reason of the nature 
of his estate, and the imbecility of his claim to a produc¬ 
tion of his lessoi’s title, that is all he is ptima facte tq be 

1 ml to do, to make good hi** contiact: but if the purchaser 
las the means ol showing, the lessee has really no title* 
or, that it is uuumbeicd, I should hesitate long, before 
I should say, it was not competent to the assignee, pro¬ 
posing to deal honestly, to show that; and would not in 
Equity specifically pritoim such a contract, being con¬ 
vince*, the subject of it was woith little or nothing. If 
such be the mle a* to the production to be made by the 
assignor, and evident! of such a nature was produced by 
the pun hast i, m\ conclusion would be to let the assignor 
make what he could of it at Law, but not to give a spe¬ 
cific pci it 1 inanec. 

As to the second exception, upon the particular and 
special circumstances oi^his case, these encumbrances 
are, with reference to this particulai title, encumbrances 
that I am bound to look ; vmHnut giving any opinion, 
what would have been the case upon a simple baigain for 
the assignment of the residue of a term of fifty years, 
nothing being pioduced but the lease itself, and the fact 
of enjoy fnent under it since 1722. The case therefore l* 
at present against the Plaintiff. 



# The exceptions were overruled ; and the bill was dis 
missed without costs. 



Cases ih Chancery. 


sm- 


STENHOUSE a. MITCHEU 


180J. 

Van; 

July 26, 27 


ll M. yON^ESb js the 10th clause of his wilt made the Bequest of 
following disposition: the debts* that 

u I give to the eldest son of mv late nephew Alexander be ducafr 
vS //2/IC9 and of Janet Sharpe the mother, all tfie debt * which tv testator 
u shall oi may be owing to me by the late John Ctaw* bv mortgage?*, 
k ‘furd of Bell field estate in Jamaica on the 1st day of bmvls ’°* 

44 ;fanuaru 1794 . sav 1791 ? whether h\ bond mmt&age or ^ 

‘open account to the sole use ot iri) said giand-ucphewsons,extended 
14 subject to his paving to his biotlicis l tlunk there are from the ex 
44 two ot them one hundred pounds each during their 


iu«e 


‘‘lives or only fifty pounds I mean veaily in case such j> e q Ue ^ ^ 

44 debt dot s not exceed eight thousand pounds sterling«ov another eta 
u that his two In others shall be entitled to one-fourth t0 drtts of 
u part of the yearly intei est at 5 pci (ent on whatever the £^7 
44 sum or dpbt may be owing by Bedfuld estate.” fore iftefading 

11th clause: judarmea*. 

u I give and bequeath to my nephews John and Alex* [ *353 ] 
44 under Stmhou-c Alt \andvr Hart and James Junes WtU 
** Ham Innes and David lane 9 to all or only such of them 
may be alive at m\ death the debts that shall or may 
u be due and owing to me at my death whether by inert- 
44 gages bonds or open accounts by James Campbell of 
H Duart Vale or his brother John Campbell of Spotjiidd es¬ 
tate also by Thomas Joseph Giey ol fcwrjton and Last- 
4 * ham estates also by Hugh Barnett deceased of Sport¬ 
sman's Hull in*. estates m Jamaica subject to the pay* 

44 meat o*f 5 per cent inUrcu upon the sumsowing by 
41 those estates to be.ascertained at the day ot my death 
44 flu the t* rm of ten years and tin » to itjse.” 

A subsequent clause was thus expressed • 

44 1 give all the debt which shall be owing h> the late 
44 John Cuiujurd of Bt It fit id estate at the lit of Jannaiy 
44 1794 which I now alun ro tly^lvt ui Jtowanj 1796 sub- 
44 jcct to the said eldest Myr A the *aul Ah Kindt / Junes 
<4 now Thomas Inim uv thorn that debt is given on his 
44 paying to lus two biothtis one-louith pan of the into [ 354 ] 

44 rest of the sum such debt mav hapoen to be at mv death 
44 at the rate of 5 pn uni dining the hv r es of both or only 
44 one of such brothers.” # 

Upon a rehearing of the decree, pi enounced by Lord 
^Hosslyn^ upcaufhe i9th of 7«/y, osn objection was, 

• that the decree had not declated, that the Plaintiff and 
the other legatees under the 1 1th clause oi the will were 
entitled only to such debts as were clue upon mortgages, 

Vor.XI. 31 
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jb&Ctf. bonds, or open accounts: some debts bein{£ doe by judg- 
» Vv^ mm, and otherwise than according to the terms ot that 
V diKNuoiisA clause. 1 > #1 

fI itfr. Romilly, and Mi. Leach, for the Petition of Re- 

Muthlia. f lear i n g"~j[jp ori the words of this clause can the testator 
be said tq menu debts of every description ? If a man, 
having estates m the Counties of Middlesex, Sttrty, Kent, 
and Essex* devised the estates, of which he was seised, 
44 whether in Middlesex, Sum/, or Kent could it he con* 
, tended, that he meant estates of e\ery description ? This 
testatoi being entitled to debts of every description by 
niortg ige, bond, judgment, simple con tract, stated, and 
open, account, tin cases have a close analogy The 
, sense oi the word 44 whether/’ as it is used in this clause, 

is '‘'’either:” but if debts ot every description were ex¬ 
pressed, “whether” would have been the proper term. 
- That word also ma\ be treated as redundant, and cannot 

' , cdntiol the cleai intention. To suppoit the other con- 

* , 1 . struction the woids “or otherwise howsoevei” must 

* * be inserted. and then the whole phrase 44 whether by 

• ' mortgages, honds, or open accounts” would be redun¬ 

dant 

E ] Mr. Piggott, Mr. Alexander, Mi. Roup ell, and Mi CuU 
len, in support oj the Dune —-The intention upon thesq, 
different clauses of the will must be taken to he, that w 
the debts should pass. The difficult} arises from the 
enumeration: hut, to sustain the construction of these 
legatees, the word 44 whether” must be struck out. This 
enumeration was made, not with a view to confine the 
generaht) oi the bequest, hut from c aution, that nothing 
should escape. Upon the other construction the bequest as 
to Bw netfs debt, being a large debt by judgment, must fail 
entirely As to the natuie oi these debts, however, though 

t ‘udgment has been uncovered in the West Judies upon a 
>ond, an action may be In ought in this countiy upon the 
bond, as fot an onginal debt, without referring to that 
judgment, which could not be pleaded to that action; 
IVmet Witter (a) . 

Mi. Romilhj, in Rephf^Q \he Couit will not against 
these expicsb woids conjectures^that all the debts were 
intended to pass Some of die otans due fiom liainett 
were judgments upon bonds , and one a judgment upon 
an open account. It the former can be represented as 
still remaining debt.-, upon bond, the latter could not con¬ 
tinue upon an open account. But after judgment re¬ 
covered m the lVe.it Indies upon a bond, there is no autho¬ 
rity, establishing, that an ai tion can be brought here upon 


[~a ) Ditv ft. 1. 
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the bond, as an original debt, without referring to that 1805* 

judgment* The case in Ihugbe(b) is not an authority wv 

ior that. The Courts of this country will take notice of &»* 
the judgment of another Court: as they Mill of proceed** * M v 
ings in, a foreign * country in the nature oi a t ommiseion r # vS*\ 
of Bankruptcy^ The cohsequencu would follow, that if in *■ * cJ * 

the Itcst Ihdze9 damages weie recovered in an action for 
an assault or a libel, another action might be hi ought 
here for the same cause * and that judgment could not 
be pleaded. 

Die Lord Ch^nct li or —Wht u I durrted inquiries Ira 
this case, I had a strong and decided opinion, that the 
testator intended to give all the debt*,, that should be due 
from these persons, but, that he had used voids, that 
would not authon/e the Court to give that judicial con¬ 
struction; but would compel me, whatevei the intention 
was, to confine the bequest to property, actually due upon 
i mortgage, bond, oi open account I am still of that opi¬ 
nion, so strongly, that unless I had the authority of the 
testator himself irom the will against that, it would be 
very difficult to persuade me to enlaigi it But upon the 
, Subsequent clause, with reference to the debt m the tenth 
4 clause, the testator him sell has said, that when he gives 
"iisbts, whether due b) mortgage, bond, or open account, 
peaking of debts due by estates, he means all the debts 
tno$e persons, whom he names, shall owe him at the pe¬ 
riod, to which he refers: in that clause 1794 and.1796 ; 
and in the other at his death That is the safest con¬ 
struction ; ior though at the date of his wifi considerable 
sums were due to him from those pusous and their es¬ 
tates, he has framed his will so that he does not dispose 
of those, which were due to him at that time, hut, if due 
at his death, they would have passed, and, if those debts 
had been paid off, and an interval of ten years had elapsed 
from the peiiod of their discharge, and new debts had 
been contracted, those new debts, though piobabiy he did 
not intend it, would clearly h #ke passed by the will, if [ SST 
due upon mortgage, bondyrf open account. An inquiry 
into the actual nature me debt at the date oi his wilt 
i^not very conclusive, when the effect might be to pass, 
not any of those, but future debts 

But it strikes me thus: any construction which the 
testator has put upon his own woids in the tenth, is the 
construction I am authorized, at least, if not required, to 
put upontb.** s&me wotds m the eleventh aiticlc. One im- 
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*j 1805 ' jmrtant question has been mentioned: whether, if a bond 
*%*• v^v-v> has been given with judgment in Jamattia, the party msf> 
toKtHirDi aftci'wtorcH sue upon the same bond here? Hut the true 
v questiondifere is, not whether a judgment puts an end 
Minnvu j e g a jjy t0 t j le bond-debt; but, whether the testator meant 

[,on V l!c«Imon that ^ebt, secured h\ bond, though a judgment was after- 
1 bond, on wardfr given for it. * B\ reference to the tOtli article of 
whicli jndg- the will I have his own authontv, that he did mean that, 
meut Jus been jjy ^bese words he meant debts, whether settled and as- 
/rtwoica, Q«<j' ccr ^ained by stiuiity or not. By the subsequent clause, 
'^.{1) * making the alteration of the time as to the debt, bequeath¬ 
ed by the 10th clause, from the yeai f 794 to 1796, he 
tells you what he meant by those words, \\7* all debts 
whatsoever, that should be due jn 1796 from tlu owner 
of Bellfdd estate: not there qualifying it cither by the 
words “upon the estate” or thus, “bv mortgage, bond, 
44 or open account;” and then 1 am authomed, if not re¬ 
quired, to say, he meant the samt thing intht 11th clause 
by the same words, that he had used in the 10th. 


f(tj Seem that an> (uijudication, is ob!if>xt'»ri on the rlebioi tiieif, rrm<t 

a&t'''jfacwdhif* teAuleiet in a foitigu piutnf him fiom a «uit for the thing* 
8bte f to their laus, by win Ji the m anollici StMo »Vr>t'*4 v. 

debt is enforced, and winch Mjm Hep 2(j) im y 

fUlXKSttXW Camac, Cn'rittt Conrl of Pennwhitua, llth Or* 1819 




case shoukl not be opened. 
Tfc&Plamtiff produced a bend executed 
Jtaferukut to the Plaintiff, both aub- 
the King of the United Kbijjdoim> 
# 0reat Britain arid Ireland, ohd at the 
residents in Inland, beat mg <htc m 
the year 1801, with a wan ant of attorney 
£$2l*Xed to confessjudgment the icon, un¬ 
der vtijdb power this judgment wan en¬ 
tered. 

' Gifatn, fir Defend tut, ?>. support of tie 
contended, that judgment had ht in 

a ; since entered upon this bond, »n h.- 
i m appeared hy the following in. 
d&rttteent on it ** Judgment onteud the 
3Nk Oitofar, 180 >consequent!) that 
no longer remaim d <un iuned\ on 
tbVhoml, but, an action should lice bv*cn 
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U*h Courts, judgim nts upon a warrant of 
attorney could not be enteicd up ofc t-n 
years from the tunc the mom v bet ame due. 
Without leave of the Court, uj on i motion 
fbf that purpose i and the jtidgriu nt in this 
ease way entered seventeen mis d.« r 
€?* JfsB^ersoft, for the Plot xijf msi*t< d, 
+ the entiy upon ihu boud was 


that a jmlgmtnl had been entered Op prior 
to Ute present \ and If it were* fait 
warrant authorized the tntering «f 
tuettis 2d, Ttut the rule as to the nc< eaaify 
of obtaining leave of the Court after tea 
sc ars is only applicable to < ases whtre the 
Plaintiff has been within the otate during 
that turn MClutev fhmktn, 1 Ra&t 43b. 
Dirkcv Mdihell, 3 East 951. 

W a mi rs mon, J Ihe hrst objection is 
fatal to tins judgment The proof of 1 pr*or 
judgment is notgncnhy the l)< KiuUnt, but 
appt us upon Hu bond and w&irtn* <>f at- 
tonu> upon wlnth this judgment w is ran 
d\^cd,.end wliii !i the Plaintiff InniM U guts 
in iS jh nee to bupport the pits* nt judg. 
nunt Vakinij it then as proved, that 4 
judgiwnt vw entered on the ?9th October^ 
UI03, the um ant of attorney was then 
Jn tutus fjffitiQ Ss to the argument that the 
warrant authonzes the attomey to confess 
a /fifty Mentor }udgmeuts % In the phual, there 
is notlung m it; the Utter expression could 
only apply to an imperfect judgment, wlurh 
might be s»et aside, or n^vesed ff»renoi 
It could nc\cr courtmph.cru^e existence ol 
two whd and subsisting. 

Rule absolute \ 
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Upon the whole, therefore, the meaning of this testator 1 80 5. 

w as to give all the debts these persons respectively should wv 
owe him at the, period to which he alludes with reference Sstsiwoar 
to these d**bts. My former opinion therefore was wrong} ■„ 
and this decree is right in that icspect. Mwtaui 


BEAUMONT v. BOULTBEK. [ 358 J 

J!n% 8 13 . 

THIS csm^c (a) came on upon exceptions, taken to the Set* uutr 9 * 
Mastri'h report by the Defendant, objecting, that* the \ 0, j v W 
,Master had not made him sufficient allowances for the ' f i^s’hv 
agent’s wages, in proportion to the imreasi of the coal the Agent fov 
got beyond the stipulated quantity, for the benefit the '•xpetwes vn 
Plaintiff derived from the use of the fire-engine, and m a ^ < ^»tcftte 
other tespecis. The cause also came on for further direc- whtchSelnthe 
tions. conduct <*f the 

Mr* /Jntty for the Defendant, insisted, upon the ac- under- 
quiescence ol the Plaintiff, that interest could not be ^ 

Carried back further than the time when the bill was filed* authority ^ 

,* * Agreement, 

f The Lord Cuamcccj or.—A s I understand this case couMmit be 
mn the exceptions it is put thus, that these expenses Sl2toS!wir 
Moukbee would have been at, whether he worked the extra interest not 
coal or not* The great difficulty is, that, where there is a cmiedfiirtber 
charge for actual work and laboui, you mav calculate ex- ***** 
ftctly, that, if it costs so much to raise 90,000 loads, it 
will cost so much to raise 30,OCX): but with regard to al* gtouadof*«. 
lowances for agent’s wages there is n o rate of proportion; quiescence* 
for von may get an agent lor 30,000 loads for very little 
more than for 20,000 loads. So, as to the fire-engine. If 
you could biing a distinct case, that, heiore the new col¬ 
liery was cnteied upon, you paid an agent 10/ a-vear, 
and, alter the new colliery was begun, he insisted ou 
having 12/. a-year, that I understand, but what rate is 
there to go by here? The f /(.-engine is merely to draw [ 3S9 ] 
off the water. That h i- "nothing to do with raising the 
coals. He must hav. mu! some pci pie attending the en¬ 
gine all day long. 1 he difficulty is to get at any ratio; 
and, where that difficulty occurs, who is to suffer; the 
man, who enters upon the concern without making his 
agreement before hand; or the other paitv, upon whom 
he enters? The inference is fair, that, if 30,000 loads 
have employed 30 men m a year, one-thud of that quan¬ 
tity will employ a third of "that number: but the addi- 


(aj Be[op‘eJl nate, vol v, 185 \<?h \n 5 'J‘C 
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tional expense of agent’s wages, working the fire-engine^ 
&c. cannot be paid for by rcfcicttce to the excels beyond 
the stipulated quantity ; for in many cases the ext css can, 
be got just as' ch£ap as the stipulated quantity. It is finon 
the Defendant to show what the master could reasonably 
have done. The principle is fair enough* that, if a man 
chooses to work my coals in the dark without lettifig me 
know, he ought to make a pretty clear case to entitle him 
to payment. 

I can make nothing of the first exception. The second 
goes upon thib, *th.u the Plaintiff has had the use of the 
firc-engmc in a certain proportion, i • oppose, the an- 
swei is, that Boult bee was undci covenant to have a good 
hie-cngme alJ the time i and it was to be left at the end 
of the term , and that the engine, that did for the stipu¬ 
lated quantity, would do for the excess. It conies all to 
the same thing l can «. isilv coneei\e, and perhaps the 
trtfth mav he, that the Defendant ma\ not have allow- 
ame enough: but, whexe a man chooses to entbaik in a 
concern ol mine w ithoul my leave, if he does not come off 
quite so well as if he had made a previous twitiact, he 
must take the consequences. 

Upon the fuilher directions, as to the interest from 
the time of the bill filed there is no doubt, ihe only 
question is as to that period which is called the period C?C 
acquiescence. I will lead the reports of the case, before 
I decide it: but, if this cast* had been oiiginally before 
me, 1 should have made a much stronger decree than 
Lord Ros^It/n made. 


Jtogust 12, The Lotci Cha\< n i or.— The only question remaining,* 
that of interest, is of considerable impoitance I hate 
looked through the uports both of Lord ftosshjrfs judg¬ 
ment and mine, upon all the ciicumstances of tins case; 
and, under all the circumstances, invopinion is, that thi^ 
is not a case, in which mgjust ought to be given before 
the time of filing the bill fihe ground, upon which that 
opinion is formed, is this OldVSir Geoic'c Btaumont died 
in 1762. The present Sn Lernge 'Beaumont was then six 
years of age. The matter went on through his infancy ; 
and he aftei wards went abroad He returned in 1784; 
at which ymc cons* cpienih he was twenty-eight years old. 
From 1784 to 1 ruu, old Boultbte lived. There was a 
great deal ol c oimnunn ation between them upon this: but 
no bill was hltd in his life; and he died cSFEafnly under 
the persuasion, that no demand was to be made upon lnm. 
The present Defendant had the misfoxtune under these 
circumstances to be his residuary legatee, and after the 
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death of his father no lull was filed against him till i?0& j 
and upon looking both at Lord Ross/t/n's judgment and 
•mine, a? they appear in the teports of thi^ case {#) though 
we were of opinion there was enough to authon&e the do* 
cree, I see > we were both obliged to stiuggle through the 
circuinsunces of difficulty, which all this length oi time 
had thrown in the way. It is enough under such circum- 
stanci *, if he pu\s this money, for whh !i he is made 
at(ouutabie by the decree, with inteiest from the time of 
ihc lull filed; and, I think, he must pay the costs of the 
suit. The. inteiest is to be paid upon all the sums found 
to have been due from the Defendant at the tiling of the 
bill. The Defendant may haw sufieicd liom the length 
of tune, but it tlm bill hid been filed m the life of old 
l\oullh('i\ ui, if the cause had been heard for the first 
time before me, he would have certainly suffered a great 
.deal moie. One of the i iicumslances, upon which f 
think I ought not to give inteiest pnor to the filing of the 
bill, is, that long bcioie the bill filed all tin parties knew 
verv well, what was the excess ot tin getting. 

\oJ \ U<5 Vo] Vji s']‘» 
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WEBB d. LORD SHAFTESBURY r „, 3 so. 

. • .lugvtt 1 >. 

MR. THOMSON, for the husband and iximinis trotter of Annuity by 
Susannah I r ada , entitled for her lift to an Annuity of 400/. 
scouted by the bond of the testator. Sir John Webb, moved ©Ahc C 
that the sum of 100/. may he paid to lutn out of 300/. 19$. personal ts- 
8J. cash in the name of The At (ountant•General on account tat ^ ordered 
of the ti stator’s personal estate, for a quarter’s Annuity, ^ 

due to Susannah Leader on the 25th day of March , 1805. Court half- 
The bond expressed, that the Annuity was to be paid vearly,at*Wi^ 
quaiterly, on the four usual qiyutu davs. The testator 
by his will devised his real estates in the County of Lin* The^nnux 
coin, upon tiust to raise siVh sums of money for the pay#- tant havmg 
ment of debts, legacies and Annuities, as" his personal tl, cdbetween 
estate should fall short of paying By an order, made on 
further directions, it was ordeied, that the Annuitants iVi ^piv?en- 
should be paid half-yearly at Midsummer and Christmas, utiveobtameu 
binder which order the Annuity \v?s paid In Tht * Account* an ® rcler ^ 
unt-Gcnera /, iic*m Christmas , 1803, to Umstmas , 1804. {he quarter to 

# ')/; s Leadur between Lady-day and Midsummer, 180 5 . -<tav 

• Tie Lord Cu ixcr lloe, after some consideration, made [ *362 ] 
die order, fa). 

CaJ p. 56Z Jtashleigh v, Master, 3 tiro C C M 
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PURCELL M'NAMARA. 


T f e J P T. t . icC • AW? ' ROMILLT, and Mr. Hart, for the Plaintif, moved 
should he Hn ^ at l ^ e Master may be at lihci ty to proceed d<sdie m 
order fm the diem upon the leferences m this cause 
Master to pro- Mr, Fonblanqtie , Mr. Thomson, and Sir Thomas Tin tun, 
ceed do die m opposed die Motion . 

Such order 

not imperative The Loid C»A\cri tor. —1 observe, Loid Ahanlcj has 
On the Master, expressed an opinion, (a) and iu very sti^ug Urms, that 
but subject to t | u » Master is not only at liberty to proceed </* «.V m du m y 
but, that it is his dutv to do -»o, when the case requites 
it: yet, in that instance he mule the order. I took the 
practice to he the utht r wav, and am ceitam, Lord 
Thurlow thought *h» Mattel could not pioceed without 
au order Loid Alounien's jule is tin best; (or the Pias¬ 
ter must fiom what lie sets, he much the best judge oi 
the propriety of it 


[ 363 ] The LorJ Cn \scvi i or. —My opinion is, that th* Mas* 

15. ought m this cause to be at liberty to proceed da dir 
in diem . 

As to the general point, alter what Lord Ahanteif has 
said in those strong terms I think it right to say, that, if, 
my opinion wns the same as Lord Albaniaf's, ! would 
not make any outer upon this occasion • hut, recollecting 
the constant practice, it is impossible to say, so many 
orders do not afFoid derisive evidence, that the Master 
shall have the liberty given to him. But the Master is not 
to conceive the order to be imperative upon him. He has 
complete discretion to avail himself of it, or nor, as the 
circumstances, passing belorc him, call upon him in the 
exeruse ot a sound discretion. 


The order was made accordingly. 

faj Lirufham v. Sturdy, ante, vol. V. 42 * 
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A MOTION was made by the PUimills, that the Mas- j rru ^ e Bnt 

tei may be at libeilj to appoint - St; l s to he tin- i^i^wspV 1 * 

cn t >;; to which an objection was taken, that ho was the tia \ calami 
devisee m trunt to sell and distribute the money withouteme- 

ift, yohmon^tn support *,f th* Motion , cited Mott v l' l “itnr,(i) 
llu\.ton^ and thbK'U e , (a) in the iattei ol tvhuh 

iaa»s Hie Loid Chuiulfot g.ivt hbcrtv* to a liusteeto 
propose hnnselt to lu receiver The chaiaittrol dtvi- 
>ev. m u tisi, thcrcfoie, is no obji c tion to the appointment 
of r< mur 

Mi • thr DejnuhniH, oppose t ttu Ippnmtmtnt . [ J64 j 

tiling-v ''('.llitnJr [a) in which case I he Lord 

(% v'lll i approved the principle ol the * ast be lore Loid 
H'^sbp\ (b) 

Fbt 1 ottl (,«i \\cr li on —in flthlnt \ J'nkmb 1 con¬ 
tinued ^ 7 vih as the icctivu on the gioiuui, that it was 
foi the hem fit ol the estate, ronsidumg all Ins know¬ 
ledge upon the subject; and it via- i xpressly without 
entoluiiK nt 1 do not sa\, then u am general tule that 
will not bend to < in mn .tauc* s . but the general prim iple 
is, that tire person, who a< t . pts the office ol trustee, en¬ 
gages to do the whole duty of a tccciui without emolu¬ 
ment. Chat is useful, as the Couit appointing a receiver* 
looks to the trustee to examine with an adverse eye, to 
see, that the receiver docs his duty The consequence is 
the case of appointing a trustee to be tt ceiver is ev 
tremeiy laie, and onl\ where he wdl .ut without emolu¬ 
ment. There is no instance of such an appointment with 
emolument, unless no one else can be procured, who will 
act with the same benefit to the estate, where thcie is a 
urn *sity, front the cmumstance, that bj any one else 
the estate will not be so well managed The pnnuple of 
tile Couit is, that the trustee shall not be the icccnei, 
jf any other can be procured 

(a ) In Chanrcrj, Kbtuatv, 5805 f a ) p JJu r e, vol vm. 72. 

( b) .3non ante, 'ol in. 515, 
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'•■/,/»jn. u. THE ATTORNEY-GENERAL w. JACKSON. 

I 

V 

ob- THE object ojf this Information was to establish the 
jid.'/n \>\ it»o iJght of the Charity to a small annual payment, charged 
ioioMiLmon 1 upon premises, in London. The answer raised au'objec- 
tital aH tbt** Hon, that all the owners of the premises which were re- 
tc»Te-icn«iits fci red to general!), as houses in London , without any pai- 
ofihe pje- titular description, were not parties 

ecTMth the** VTie Attof nnj-Guie, ai , and Mr. Heald, in .support cf th*' 
Chanty are Inf muitiMU insisted, that it is not necessary m the case 
not parties, o 1 a Ghautv to bung all the terre-tenants bcioie the Couit 
without an> in t , suit for the estabhsment of the Cli«uity t citing The 
§ewnpti(m Attot neh-Genc' al v. Sfulhj, (a) and The Attorney-General 
The Court V. Wyhin jti.(b) 

will dife< t iu- .yl/r. RowiUif s and ?h . lYMuhren , for th< Dif udant$.~ 
This is contrary to the established pi ac lice of the Court 
ar« charged, infill other cases, and to principle A case much more 
hQ previously ancient than those, that have been referred to, the case 
<,C tdf i0 ^fS ^ ast G* i,utCM ^( c ) the ^ ast point, is in duett opposi- 
charge against tion to them, and that case is constantly referred to; as 
th<? Oefaul- containing the Jaw upon this subject: 
aitttf, before “ That, if a lent-diaige be granted to a cl mutable tyj/ftp 
the Court. « out 0 f lands in several counties, the Commissioner* ag$ * 
“ to charge this rent by their decree upon all the lands in 
“ every county according to an equal distribution, having 
> u regard to the yearly value of all the lands chargeable 

; w with the rcijt: aud cannot by their decree charge one 

' u or two manois with all the rent, and dischaige the re- 

£ 150$ ] w sidue m other counties or places ; for that their decree 
“will then be conti ary to the will of the founders or 
“ donois.” 

The Jttatncy-Gcnetal v. Shelly is not to be found in the 
r ' > fog?*ter'* Uook, and, as the other case is there (a) stat¬ 

ed, it appeals cleai, that the point reported in Peere 
1 Williams was not decided, and did not aiise. From the 

pleadings, which me vciy particularly stated, it appears, 
that an appropriation ol the v lands in JEnfield had been 
made h\ the Court of Wards to the purposes of the Cha¬ 
rity , and the Court proceeded entitely upon that appro¬ 
priation, aud the decision of the Court of Wards. This 
* point does not appear to have been raised by any of the 
Defeiultfnts The decree directs inquiries, what other 
lan4s are liable to the rent-charge; m whose possession 
such lands arc, and, what is their value... There is no 
analogy between a pita in abatement and an objection fot 


aittt, before 
the Court. 


fa ) 1 Su!k 163. 

{cj Duke's Vh, V*. 64. 
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tvant oi parties, Loid Redes dale (h) says, demuricr !?,(>$. 

for want gf parties must show, who aie the proper par- Wv< 

4t ties; not indeed by name; lor that might be impossi- 'Jb*- 
“ hie; but in such manner as to point out to the Plaintiff 
%t the objection to his bill, and enable him to amend by ' 
i{ adding the propejr parties ” It is not nccessaiv to show 
the identical person, but mei ely to show the natutc «f the 
interest, so as to put the Plaintiff upon proper inquines, 
for the purpose of amending; his bill* The silence of the 
book* of prut ute is evidence, that a Charm has no siuit 
pii\ilege as is insisted on. Even an infant, enfolding a 
rent-charge, must male panics of all tin. persons out oi 
M hose lands it losues. 

The Lent Cu won i op, —Tlic question is, whether the 
Court can proceed in the piesent state ol the iccoicl as to 
paities. 1 he Information i? file d on behalf of this Pai r,h 
to have the beiufit of this charge, acaied by au instru¬ 
ment, made a great man> years ago, i«>r a very 6j$aii 
animal payment, but lam not at libei t\ to consider tho 
„case otherwise than if the subject va» a payment of much 
greater annual ' aluc The answei raising the objc ction a> 

’>^0 parties, goes the length of pointing out, that there 
houses once liable, that there still maybe such 
bosses, and therefore owners of them. The form of the 
pleadings therefore briugs within the knowledge of the 
relator $ the possibility, tliat there may bo uthcr parties, 
capable of being put upon the record. It is tiue upon a 
bill for equitable relief as to a rcni-thaiwith some ^ equitable 
few exceptions, all the persons, whose estates are liable, 1 

must be Drought before the Coutt, that complete justice all the per? 
may be done; and the question tiled in the presence ofo on<t * 
all who are interested , also with reference to contribu-^^^J^ ^ 
tion among them: I say, with a fiwcxu ptions , fin some # Jhr 

cases are to be found, under cm uinstancc making the lule disjunct 
rule impracticable, or incon\enicnt, in a degree almost *^hnniLrui 
arising to that; and those circumstances have induced 
the Court to dispense with that rule l»ri<.maMc op 

It has been urged for the Defendants, and 'BOO years l»»iriil> I'uon- 
ago would have been urged with gteat t fleet, that no dia- " uuut 
tinction ought to be made in the pi oiec clings between a 
Charity and an individual. Hut at this time it is much d tfnwtwn a« 
too late, with reference to a great many doctiin's, to m-to * lnuit k» 
*ist upon that, for the Couit does hold out ieli**f to Cha- 
nties under circumstances m which it would not give , t , )t than to in- 
.uclic f against Defendants in ordinary cases I wn oiler ted cJuiduald 
•passages in the books, as tinta y laving doivn tiie pi exposi¬ 
tion, that an inhumation may be filed cm behalf of a 
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ISO#. Chanty for a rent-charge, against one estate, where se 
* end estates were charged ; and this Court paid &o mm h 
#1 k? attention to Charity, that it would leave all the # indivi- 
Artonwr- f j ua i$ to settle among themselves, under all the difficult 
titvriiAi llcs? iJjhj, m ight occur in this case , the relief being gnen 
against *bne, instead of bringing all to agitate the.qucs- 
[ * 368 ] tion, a*s between all and the Chanty. 

One passage, from Duke's Charitable C&es,(a) that has 
been relied on against tin* two cases cited by The Attar - 
aictj-Gnirral^ is in a sense to be reconciled with them. 
Probably the meaning was only, that, when the Commis¬ 
sioners aie inquiring, and find a rent-charge actually 
given, they cannot by arrangement say, it shall be ,,aid 
out of a paiticular estate, and discharge other estates, 
which are chargt d , but must establish the Charity, as it 
, was established b\ the fouudei. But the question is, if 
a suit is instituted agonist :m\ lands in Equity, admitting, 
1 t that all aie charged, whether the Chanty can call upon 

one^party to jw , not contending, that the others are dis* 
charged; hut insisting, that the rule of pleading is, that 
the Charity ma\ Ining any one of the estates before the 
Coutt; leasing the ow nci ol that estate, as he can, to sue 
the others tor ''ontt ibution 

With respect to the passage m SalMJ(b) it has b 
observed, that nothing is to be found in the Jtegistw 9 # 
Book as to the case, m which it occurs. But the propo¬ 
sition is laid down in die broadest manner, that it* the 
case of a Chanty it is not necessary that all the tetre- 
tenants should, he brought before the Court; but this is 
added, and the exprt ssion is very singular, that, 44 the 
44 terre-tenants maj, if they seek a contribution, under- 
u take to make them parties to the information; or help 
44 themselves by such course as they think 
[ 369 ] The principle, hete asserted, is, that prima facie a 
Charity may sue without making them all parties. But 
I cannot undei stand the concluding passage, unless in 
this sense: which is consumable to the case of The At - 
tOrncij-Genaal v. IVi/buigh, {a) that, if the Defendants 
insist, that their shall be other parties, and can point 
•out who they are, in that stnsc undertaking to enable 
the relatois to make them parties, then they may be made 
patties: or, if, neither of them in all probability knowing 
the other property, that is chargeable, neither can point 
out the persons, who m respect of that property ought 
to be parties, there can be no species of undertaking by 
the terre-tenants with a view to make them parties, unless 

Caj Duke's CIui tm, 65. The 7th point 
M The .Ittttuiry-Gaherat \ Sltillii, 1 SVA 165. 
p .’4<> iy* nil, w t>. 
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they have Si right to pray the assistance of the "Court to 1805, 
make that inquiry; that all may be made parties* before w*yi 
payment is compelled. I express it so: for The Attorney* ihv 
General v. Wybprgh strongly countenances so»:» supposi* *J TWW,> 
lion, that such may be file doctrine of the Court, In 0ju ^ w ^** 
that case according to the note, that has been pioduccd 
from* the Register t> Book, it not onb' appeared by the in¬ 
formation, that the Chigwdl lands were charged; but one 
ol the Defendants insisted by his answer upon contribu¬ 
tion by the whole; and no person was before the Court, 
who had lands in Chigwell. So far the repoit is correct, 
for by the Register's Book that objection appears upon the 
pleadings. l 7 pon what is snul by The Lord Chancellor Upon an co¬ 
upon a plea in abatement, it lias been justly observed, that J<ctum for 
according to the rules of pleading, as Lord Rcdesdnle "^^P*** 1 ** 
states, (b) it is not necessary to point out the parties by to point them 
name: it is enough, if the objection points out, who.the outfeyjpiune, 
individuals a**e, by some de&ciiption, enabling the Plain- ^descrlbtdso 
tiff to make them parties; and according to the modern 
course of pleading, that declaration by Lord Mac< lesfields wk# them 
which is capable of that interpretation, ought to be so parties* 
uudei stood, that his Lordship's intention was not .to say [ * 370 ] 
that, the parties must be shown h\ name: but he made 
tile observation in a case, in which he felt, that lands in 
.Chigwell had been originally charged; but, what they 
were, and theicforc, who were the owners, could not be 
pointed out by an answer, insisting only, that the Chig - 
7 veil lands ought to contribute; not describing them; or 
pointing the attention of the relators to the owners. 

That point applies very much to this case; in which 
the objection, refining generally to houses in London , 
not particularly describing them, the site of which may 
now perhaps be part of the King's highway, does not 
sufficiently point the attention of the relatois to the indi- 
\iduals to be hi ought before the Coiut. It appears, 
however from the record, that unl< ss the passage in h'a/- 
kekl is construed as I lia\c construed it. The Attorney - 
ficncuilv. ll r yhurgh is hardly an authority in support of 
that case, and what Lord MtiLcfe*/ield is represented to 
have said in the judgment he actually gave does not go 
further, than that, though a general objection foi want 
of parties is slated, yet, if it is left uncertain, what aie 
the lands and houses, chargeable together with those 
which are the object of the information, though they 
may have been pui chased withcait notice, lost, or are 
incapably of being distinguish^#, the Court will go on; 
but will endeavour to aid the other persons, who are 
ought before the Court; not dismissing the infoimu- 


b) Mtf 146. 
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.1805. tion; but by inquiries, if any fair hopes can ht enter- 
- , W-O t<iiued 7 endeavouring to bring ultimately before the Court 
iTh* those other lands ok houses; if it can be ascertained, 

, Aarr«»/»• that they arfe ti6t lost, or are capable of being dUtin- 
j- Gwbal guisbed., '' " f 

juxsov * By’the note produced from the Register* s Boob, it ap« 

f * 371 ] pears, that lands both at Enfield and Chtgwvll, in different 
t ounties, were originally charged; that the estate had 
descended finally upon an infant who was in ward ; and 
in the anangement of his affairs the sum of 364/. was 
fixed by the Court of Wards upon the Enfield estate. But 
I cannot conceive, how that appropriation by the Court of 
Wards can affect the Charity; or necessarily, if the pro¬ 
perty went into different hands afterwards, throw the 
whole charge upon the Enfield lands, and entirely dis¬ 
charge the Chigwell lands. I can concehe this; that after 
that appropriation theie might be purchases under the 
Court of Wards, and there might be circumstances in the 
transaction of those purchases, that as between those two 
estates would throw the whole upon the Enfield estate for 
liver. But the Charily could not be bound in that respect; 
and it does not appear from the decree, that The Lord 
- Chancellor had made up his mind, that the Chtgwvll lands 
might not be answerable. By subsequent :u rangemeut que$* 
tions arose as between the owners ol the Enfield lands i 
which was first liable: but still all were Lable; and the pas¬ 
sage in The Attorney-General v. Wybnrgh may be taken as 
general argument: but, looking at the decree, the question 
is, whether The Cord Chancellor did not think himself bound 
by inquny to find, whether that case admitted tlie appli¬ 
cation of the doctrine he had so asserted; for the Enfield 
people contending, that some were first liable, and some 
contending, that the Chigwell lands were charged* the 
decree was not, that the cause should stand over for want 
of parties , much less, that the information should be 
dismissed: which would be very strong in a Charity 
cause; whatever might be my private wish upon so small 
Extntordi- a demand as this: for the Court has gone a vast way in# 
relief reliei ing against v ant of fot m * an^i mistakes in pleading 
fonawidmis^ a< * to Charities. But the decis'n n was a reference to take 
taker the accounts, and see, what was due for the ai rears, *and 

g»tading in what lands were set apart, and what is the value of those 

CuSti 0 * lands ; and which of the parties have contributed towards 

l * 3jrg 1 the paymeift, or the repairs of the premises; and the de- 
*■ cree docs not stop there , but proceed^ to direct ari inquiry, 

4i what lands there arc, tb* arc liable to the paj ment ol . 
u the rent,” that is, though not set apart; u and in whose 
“ possession, and what is the value of the said lands, and 
“ to state the whole matter specially.” 

The result is this, at least: that, if there is before the 
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Court, a party, who in respect of the land, possesaqd by I8(b. 
him, is lubtfc jo the rt ut, charged upon that, and other 
land, not clearly and distinctly pointed out by objection The 
for want of parties in the answer, further than that thpre A ( J T01IAr ' 7 ' 
weie some houses oiigmally charged, and the Court does 
not know who are liable with the Defendants, the Court Jackhov 
will go on, at leftst to inquire, whether the Defendants 
are liable: whether, if they are liable, the Court will 
charge them, and leave them to a ncjv suit, with the 
other terre-tenants; oi, first deciding, that those lands an* 
chargeable, will direct inquiiies, whctlrci any, and what 
other, lands are chargeable with them, it seems, the Court 
will not stop for want of partu s undu such circumstances ; 
and I think it better to go on to dctcimmc, whether these 
lands are chaigeable, or not; lor, if not, the information 
ought to be dismissed. Hut, if i should now stop foi 
want of parties, conceiving, that 1 cannot dismiss the in¬ 
formation, I should then direct expensive inquiries, at 
the hazard, that I might find, the case had not been actu¬ 
ally established in fact oven as against the parties now 
before th i Court. The best wav their foie i* to go on 
to hear the question, whether the reni-chaige can he [ 373 ] 
proved to be issuing out of the land in question, reserv- 
the consideiatjun, what I shall do as to any lands, 
that may appear chargeable in the course of the hearing, 
until that principal question shall bate been decided* 


BULLUCK RICHARDSON. 


2J 

1805, -Aug. 27. 


THE bill prayed a discot try as to an advancement DUcovery, 
by ihe Plaintift to the Defendant of the sum of 4*1 L 5s. 
without legal consideration , as the pieinium for liberty lV covermo- 
to put upon, deliver, or refuse, stoik , and in consider*- ncy under the 
tion of contracts in the nature of wage is, putts, or le- stockjobbing 
fusals, relating to the present or future puce or value of 
stock ; which are void within the Act, (a) suggesting an confined to 
action brought by the Plaintiff within six months after the those clauses, 
contracts. ?• to 

The Defendant by his answer denied, that the Plaintiff ^ 

did, on or about the 24th day of May, last, oz any other protection 

from the 

pmulties, amUhot cf tire not extended to the 5th mi 8th section'. (H Though under the 
allegation a fau h\ a bill the Flainftl! may nitcriogaic to incidental circumsUnce^ 
lie tamiot distinct subject 

(<i) Stat 7 Gro 2 i 8 


ft, 1) See the notes to The £atf India Company v.*Ac<*vr, unit., vol. v, 173} 
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day, advance or pay to the Defendant the sum of 414 5s. 
or any other sum, as the premium, &c. (as charged by 
the bill,) or that any such wagers or contracts were made 
in April or May last, or within six months before the 3d 
of August^ 1802, (when the action was brought,) admit¬ 
ting, that he was served with process in the action ; and 
he insisted, that he was not bound to answer further! 

The Plaintiff took several exceptions to the answet, for 
not stating all thi: particulars o t the circumstances charged 
by the bill: \iz. whether he did not, on or about the 24th 
of Muif) 1802, or upon any other day, pav to the Defend¬ 
ant the sum of 41/. os .: whethei there was anv consider 
ration: if any, the paiticular nature of such cox 'ddcra- 
tion: upon what contract: in whose behalf: in what man¬ 
ner, and at what time, &c. 

The 4th exception was, that the Defendant has not set 
forth, whether the same sum, ike was not paid b> or on 
behalf of the Plaintiff to or lor the use ol the Defendant, 
as a premium or premiums, or consideration in nature oi 
a premium, ior liberty to put upon, deliver, or leluse to 
accept, stock, or of wagers, or contract* in nature Of wagci s, 
putts, or leiusals, between the Plaintiff and Defendant, or 
any and what persons on their behalf, or how otherwise, 
relating to the then present or future puce of such stocky 
&c. or in respect ot anv and what other stock. 

The 5th exception was lor not setting forth the parti* 
culars oi such wagers. 

The Master lepoited the answer insufficient in part oi 
the 4th 'exception. '1 he Plaintiff took an exception to the 
report; suggesting, that the Master ought to nave report¬ 
ed the answer insufficunt in the whole of the exceptions. 

Mr. Bell) for the Plamtiff\m support of the Exception^ in¬ 
sisted that the Defendant ought to negative every possible 
way, in which the money could be received * and was 
bound to answer oven possible case, except those, which 
would subject him to penalties under the Stock-jobbing 
Act. 

Mi. IIjI list) for the Defendant , cited Clifford v. Barn$~ 
ley , (a) and contended, that the Defendant was not bound 
to make any iurther discovery. 

The Lord CiiAvcniion.—This is a bill for discoveiy 
in aid of an action. The 4th section of the act protects 
the peison^ making the discovery, against penalties: but 
they are penalties, imposed by the 4th section in relation 
to transactions, piohibited by the first section; and no 
bill oi discovery is given with respect to what is prohi¬ 
bited by the 5th section, or by the 8th. It is very singu¬ 
lar, if the intention of the Legislatme was, that under 
f aj in Chancery, before Lord Camden, 1767, MS. 
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those sections any thing should be recovered back by the ItfO? 
action for money had and received, that they should not V/vo 
I bate said so, and have held out the protection they have Ben mi: 
with respect to other subjects ; upon which r bill of dis- 1 
cbvttry is given. I should ihneforc hold upon a hill of Ricn * ar,<if 
discovery of transactions, prohibited b\ the 5th and 8th 
sections of the Ail, that the Plaintiff would not be entitled 
to that discovci) , and, though it *s impossible to dun, 
that those transactions arc, in a unse, un the natuie <»i 
uagcis, yet in the 'contemplation of the Legislature they 
ait not tonsidricd such wugus an the subject of the 
first section. II one man agu.es with mother, not againsi 
the 8th section, or the 5th, hut, tniilm having any stock, 
the one lavs a wagu, that sto« k will upon a future day be 
at a pnrticulat pun, and upon that day pays the money, 
that would be a wager« as to whu h upon a bill of disco- 
very for the put pose of bunging an anion the Defendant 
must under the second section ausvm One question in 
this case is, whethei the wouls u the pnee thereof” being 
in the Act, the hill is so burned as to allow the Plaintiff 
to insert-in the mUimgating part the words u oi the [ 876 
Sprite thereofthough these woids arc not m the 
ing pait. The mle as to that is, that, if a distinct 
alleged, the Plaintiff may imjunc into every thing inci¬ 
dental. what, how, when, tkc ( a) But the proposition is 
different, and doubtful, w lu rt the Act has prohibited three 
separate and distinct things, especially, an Act, though in 
form remedial, really penal, that a question may.be put 
*n the intcirogatmg part upon one of those substantive, 
distinct, facts; a wager, for instance, as to the future 
price of stock; the alleging part of the bill containing 
nothing as to that: vriieiher that can be considered an 
incidental matter, to which the Plaintiff may interrogate. 

I think, as this bill is ftamed, in that respect, the Plain¬ 
tiff has no right to call upon the Defendant to answer any 
thing but as to those very wagers, which are stated in the 
alleging part. 

j\Iy present opinion is, that the matters prohibited by 
the 5th and 8th sections, are not those mattcis in respect 
of which a bill of discovery is given. 


allcg* 
fait is 


The exception was ovet ruled. 1305 &a? 27. 
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AN inquiry was dire ctcd by The Lend Chant* Jo *, up%iu 
tin* appeal m this bow much money was laid 

out by the deceased husband of the Plaintiff m the pur 
chase of the pumisis, and how much of that was the 
monev oi the wife 

The MadiTs report suited, that the sum of 334/. 'Ja 
was laid out b\ tb* husband in llu pure base, that 24(>/ 
ol that was the mom \ oi the wile , and tin residue w. 
the inomv ol the Inn bind 

A petition was pie sente d b\ the wife piawug, thai 
the report may be t unfit m«d, that the* estate nuv b» 
sold, and, that out ol the piodun ol that sale lira do 
mortgage may be paul, and, that the costs ol the PI 
tifFmay be paid , and th it tiu, ‘•■im «»| 2-16/ tiki) b« j 
to her 

The petition was not opposed * uid d>c tnde rwasm 
actoiding to the pi aye i 


4 1/ ) \ol XM* n» > Vul | | 


Jhtg 14 


WRENv. Kilt ION 


* it » 


lUceivcr THE pctitioi, by the' tec river ol the iea* and } 
cWjfed with estate 1 of the testator Churl?* then* stated, n.at dr nil 
fbhmwtbe tioner on the 25th ol Man* 180t, iccuw** d.» '. i»» ' * 
Hanker; bar- 198/. IRs 10</ the amount ol a debt due to » ! u * .< 
ing nude the estate bj Si r John I mown, who umiihu to i»'p ee,*» >ot i 
3eJ lul if ncCS i* ^ bill in his favour, foi 2(M)V elated tin °0{b V> •. i «o, 
and use; and a ble forty di\s attcr date, on J*>,*/<if md » »* tonUi, i«» 
not toa sepa- London. r rh» pititionu plated the baia>.* - (' • %/L * > 

/ate account the aceount ot Sir John I fitjson, and on tin ‘’."io u \ i\f L nj 
toust H) remitted the lull to Cnstrll and P7V'vll t \\ tr.Koi - ri /. 
f * 378 ] t0 ^ )C P^ atl d bv them to his credit 

The petition furthu stated, that on the IOih of f < 
181 4, the petitioner received the sum of 582/ 2s Z ’ / the 
third and last instalment of ... debt fiom than* P'wt 
to the estate of the. testator IV) tn and lus paitner j sc/t’i 
Airetji deceased, and of the costs of an action , and oi 
that c um 310/. 10a 7J . was due to the estate of IV) t a 
and 230/. to the estate of Amy, and the remainder wih 
the costs of the action. On the 18th of July the petitioner 


$e the notes to Baton \, fiauhi t and J’wcll v. Etans, ante, vol v, 531 
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.iiocured a rhaft for 000/. on r<M*//aml PrmlJ, dated 

\ *he 18th of July, an A pnyahk loiu tl.i\ s aitci date , and 
the s«ud sum of 582/ 2 a 2lt/ made part of that sum; 
il'}u (h hill the petitioner cndoi M*d, and mint d to C«\U'i 7 
nniX Powt II • who, on the l Hh of *S rptnnbu, twk, became 
Bardciupts , and the petitioner iro uul no satisfaction or 
M(urit> foi the sums be had so n mtud, except \)\)I 3v. 
I!#/., lor which he chew on Casttfr and Putt fit «m the »th 
ot Jtihf in payment of pait of the fmieial expenses ni th. 
tv stator tl and adiwdcndol in tin pound recuse d 
untk 1 tlie Commission, and 110/ i U VI, the residue 
ol the i\\ n ‘‘‘jms u milt'd to lbe HinViupt^ In the prti* 
<mo, atie 1 those d< dm turntogc Jici With 1103/. 7\, 
irunnns du< to the pvUUon* i 

«w pctMioivi tin y stated, that he considered Canttll 
"v V nano ■ t ihlidn d house ol vers high ue- 
»e tin Bankets ol a Bank ot guat Urdu 
and w i n- ih< i v b* mm h i onm < L J w ith the 
1 h *1 A */..</.•«'<//..» / , wimli was the petitioners in* 
nu i' mjno\ ilv .n , and lie w,h induced to open 
' mfl win t! u <n k onsi quenc'. ot his i^pointment 
A* i, >«»i tin* mom t’o'n * nieni min tiling Uie mo* 
' 'i f > » In < oi Id not out'll n hills hum a conn- 
'o 1 t (\upt at louv this s date, that 
• and P *,' I * allow* d him no interest on balances in 
«> .un.ls, u. r "’ *h it >s u-ual tor country Bankers to do 
' * d, that he t ways remitted the money' soon after he 
• t l u, ir piciiuusly to the time of piyinjg,his ba- 
(' .* 0.1 Ins accounts passed into Cpurt, which bsi* 

< Uii i \ h i in In hills ou CasteII and Pour!I 

ih< m<i, rumaiances the Master refusing to allow 


» . a, 

< i * 

]. 1 the balance of 410/ 13s 3} tl. the petition 

w . ,u . *.• d praying, that the Mastci may he dueclcd 


\ 


'u»e 


iw v <« 

I M* . 
r c‘; < 

ICO'... ' 

* vv I I 

# a f 1 • . r 
'i of t J 

,* . in which it had been lodged by the 

t I’litC* 


• a.ul Mi U* H\ ni support of the 

'• .a the caseol hni*ht\. Lt*hl Plymouth fa) 
1 * ;<//// ;. Uun\lK s h) the pc tnioner ought 
. h f ,. d \\ ith this >um In the case ol Sir /IWv- 
^ out Loidslup did, at h t, allow the* rommit- 
lunarit a sum ot money lost by the failure ot 
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/:i l *7 J Chi wry t i on—In thu case Lofd Ihiutoiv 
tnvei would allow it, hut let it itand Irom time to time, 
until tluifamily came of age: when tiny might do as [ sgQ 
i hi y thought pi opci ; and it it was aftci .vaids allowed, that 


» u ) '> Mh 43U M'»rc fully reported 1 J>nl 1*'‘ Clart^ 

vt 'ol v5 1 m 5(i “ 
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must have been under particular circumstances. In J£n?gftt 
v J'jhI Plymouth, l apprehend, the deposit with the coun- y 
ti) Banket was to the act ount ot the receiver, as receiver; j 
not to his individual account My difficulty is, that thy/ 
petitioner receives in pavment oi a debt a bill of'Jv 
change, which he was not bound to receive. That bill 
exceeds the debt, dm to the estate, by a fraction'cer¬ 
tain!) He tiammm that lull to his own private ciedit 
Afterwards anodic i sum is paid to him ; and he tians- 
that, with otln i mom v oi his own, to his own private 
credit If lu had iaihd hefote iht failure of the Bankers, 
this estate could n< \cr have i humid any part of the ha- 
lam# then*, loi it wa. • nihil to his own puvau credit, 
am! tncu was nothing to prevent f his pa)mg any other 
deht with it It is impossible to permit a receiver to say, 
that picMously to passing his accounts he is transmitting 
thc inonev oi the estate, us stub , if he permits it to stand 
with Ilia own piopcrtv , to his own credit, for in tint cast, 
if any intermediate fd.lim happens, hi*-estate gets the 
benefit of the i omittance. the tia«t estate get no benefit; 
and then I will not peinm him to sav, lie shall not sufler 
the loss, if tin Bunkci fails , but tlu trust estate shall suf¬ 
fer it It would be* mo t dangeious to let a recent e*r deal 
With the money, as his own, until the time his accounts 
are to be passed, and, if any loss occuis, then to deal 
with it as the trust estate. 

For the Petition. —In Knight v. Loxl Plymouth it does 
not appear, that theie was anv thing to mark the money, 
as paid m on account oi the trust estate. This proposi¬ 
tion is established by that case; that a receiver is justi¬ 
fied m remitting the money bv a bill, instead of incuirmg 
the ha/aid ol bunging »tup himself. The dates are mu* 
tciial in these cases, fheie is a distinction between a 
remittaiv e to his own Bankei and permuting the money 
to lie there as Ins own for a long period. The first of 
these lulls did not become due till the 2d of "Julif , IT84. 
Out of that 99/ was drawn for the funeral expenses The 
next bill was obtained on the 18th of ¥uhj: and the last 
day of grace was the .10th of August. If a receiver could 
at anv tune pa\ the balance into Court, that would make 
a diffeieme; but he could not possibl) pav it into Court; 
as the Couit was closed, and it was necessary to deposit 
the money somewhere The receiver’s accounts had been 
taken to the ITth of June , and the balance was so trifling, 
that no report wat. made. Under these cm uinstances he 
remitted the mono) to a Bank in London The/e is this 
difference between a tiustee and u leeeiver, from the re¬ 
cognisance, enteied into by the latte i The security of the 
money docs not depend morel) upon his solvency Such 
a case, a person acting with perfect bona fdes^ and adopt- 
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ing the only course he could take, except that suggested 1805. 
by the Court, of opening a separate account, must be ex- 
cepted. Wm** 


* *'¥ft€ Lord Cimkceli-or.—I should not much fear to KntiW ' 
Contradict ttat case of Knight v. Lord Plymouth , upon 
ivtut has been done by later authorities, if it is as icprt- 
sentod, for nothing is more dangerous 1 know .ne¬ 
edier cannot receive money m the <ountiy. lie must 
pay that which he leccivts into a iBank, and have a chair 
upon London; for no one will take it here 11 he got s to 
a responsible Banket, and gets a bill upon a responsible 
house m London in his la tom, a* itceivei, that bill, so 
car-mat ked, would be- spt < ilu issets, to the cicdit of the 
trust pioperty : but when the Bankers received the amount [ 382 J 
u! that bill of 200/, might not any ol his ir» clitois have 
attached it? It would he vetv hard, if both Banks failed, 
that he should not be disilnuged. But, if the poison, 
having him sell an account with the Bank in the countiy, 
is, because he has pav ments he leattu to be made in Lon~ 
doily so to deal, that, it solvency continues, the property 
is to be his own, but if msuhenc) happens, patt of the 
account is to be that of the ti list estate, and the 'dealing 

S jon both bills is such, that until an account is taken in a 
ourt of Equity, it cannot be ascertained how much be¬ 
longs to him, and how much to the trust estate, it would 
be most dangerous to hold, that the loss shall fall upon 
the trust estate Even in Knight v. Lord Plymouth there 
is this difference: that was a single transaction s hut both 
the transactions in this instance appeal to be mixed ttans- 
actions; not of the receiver’s money alone: the bills 
amounting to something more, m one instance a fraction 
more, than was received, and the whole was expressly 
directed to be carried to his own credit. The account 
produced also shows, that (lusted and Powell wei<* the 
general Bankers of the leccivcr, buying stock, navy bills, 

&c with money received without any ear-maik, that the 
whole was used as his own money until the time of pdv- 
ment came. 

This is certainly a very h.ucl case , and therefore if by 
inquiry, as to the manner ol keeping the accounts at both 
the Banks, the petitioner can bring forward anv facts that 
will help him, I will hcai them. 
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JAMES ®. DEAN* 


HftUA J^XITAA.0 V. J « 

Upon spin.il THOMAS JAMES, by his will, dated the 2Sihr"i»i 
before iJ»e 1788, gave and bequeathed to Am^Clhai Iton, 

for, U J/n>‘(Tll. t ^ ose eight acres ol ground at Standi* ate, ‘Hiring pafC ot 


before H»e 1788, gave and bequeathed to AniiChmIton, 

hr'j/nnTil. those eight acres ol ground at Standi* ate, 4 *bciug pafC ot 
IsWiuguat 27, u fifteen acres of giound moie oi less held by me undei a 
44 lease from the Archbishop ol Cantabmif and all the 
k^chohU fbr W buildings, messuages, and improvements ^landing or he* 
years deter- U * n S on the sa, d c, fchl acres of gi ound or any pai t thei cof, 
mumble upon 44 to hold unto the said ab'n Cmult on , hu *vecutuis, ad- 
hves, fot ure, « mimslrators and assigns h»r all such ttim and rf nils ol 
der^over^lor a > rars as * s hall have to come theiun at my decease.” 
«llthe residue He thin g a ' e ani ^ bequeathed to his wife Judith James 
of the testa- during her life, his messuage wheiein he dwell, with 


seven acies oi gaiden ground, the lemaining pait of the 
c^ine^roin said* fifteen acres, held In lma under the said lease, fiom 
At hi*decease, the Archbishop of (Junta bun/, with the houses and ap- 
Theterme*- purtenances, she keeping the said premises m good ic- 

and alter the deceas*. of his said wife he gave the 
t»tor, whoooiv *uid house, gai den-ground, and the said last mentioned 
tinued to bold, premises, to Saudi James, Jane James, and Elizabeth 
andhalf a James, daughters of his deceased bi other, their execu* 
$*re hJ^death* tors ’ wlminibtiatots, aud assigns, 44 for all such term, 
a* tenant by * “ estate, or interest, as shall be then to come therein, as 
the year. Upon 44 tenants in common in equal thud parts or shares.** 

^ )c The testator then directed, that the rent, fine, and fees. 

strSd^com for the renewal of the lease of the aforesaid eight * acres 
prising the in- of ground at Stlmdgate should be paid by Ann Charlton , 
terntfrom her executors, Ike.; aud of the other seven acres thereof 
endt^mteivby bis said wifi duu.ig her life, and by his brother’s 
tkon upon the three daughters altci wards ; as such rents, fine, and fees, 
wbete will* * become pa) able. Then, after giving some legacies to his 
ftubftequestt nieces and a devise of a iieehold estate, he made the 

SWSftfi blowing V»‘fon: 

triv, thevn %4 1 also give and bequeath to my wife Judith James 
dow, and te- ‘tlurmg her life all m) messuages, lands, ancl tenements, 
fa, h ?n 44 with the appurtenances, m Vuie-stieet, in the Parish of 
wwheli\ C *ub-'“ Lambeth aforesaid, which I hold by lease under Sir 
jecttotheuscb 44 William Last, foi all tho lesidue of my term and inte- 
Afthft wilh »h «■ rC st therein; and after her decease I give and bequeath 


would have « and interest I shall have to c ome therein at my decease , 
P* 884 1 an< * * 8 IVC anc * bequeath to my said wife Judith Junu s 
*■ •* 44 during her life all that leasehold estate called Float mead, 

r u in the Parish of Lambeth aforesaid, and all other the 
44 estate, which I purchased of Anthonij Keck , Esq and 
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‘•which I now hold by lea^e from the said Sir William 180J. 

' 4 dated the 3d day of December, 1783, with all the 
vc messuages, buildings, and improvements, thereunto be- Jamis 
she paying for umevvmg the sav 1 lease at the * 

utual times duung hei life, and keeping the said pre- 1 ^ 

* james in gwd repair ; and fiom and aitcr the decease 
•*■ of mv naul* lib 1 give the said leasehold premises to 
u and amongst the said three daughters id my saul late 
v< luothei Ru haul 'fames, shau and share alike as tenants 
u m chinmon, and their lesptiuvc executors, adnimis- 

The testator dun gave stvei.il legacies, and, after 385 
pavnient of his debts, funeral expenses, and legacies, 
gave and deviled all the rvstand icsidue of his moneys, 
securitu s lot money, household goods plate, china, linen, 
and all othei his real and pusonal estate whatsoever, unto 
his vv lit, her hen s, ex* cutcn s, admumti a tot s, and assign*, 
according to the several estates, lights, and interests, 
thetein, and he appointed his wife and two other per¬ 
sons exetutnx and executors ot his will. 

The testator w r as at the date ot his will in possession 
undei a lease gi anted by Sir William Fast, of the premises 
in Vine-street, Lambeth, dated the li?th of August', 1769, 
ter hold for twenty-one \ cat s it nin I adij-day preceding i(a) 
if the lessor, Ins son, and another poison, or any of them, 
should so long live, at a rent ol ‘23/. Os ,; with a covenant 
by the lessee, that, in case ot the death of any of the 
said lives, (being the lives upon which the lessor held 
those premises with others from the Ai chin shop of Can- 
let bury,) before the expiration of the term, and the lessor 
should renew with the Aichbishop, 'James, his executors, 

&<. would pay a proportionable share with the other tenants 
of the fines to the Archbishop upon cveiy such renewal; 
and Sir William East covenanted upon such lenevval ot 
the original lease by the Aithbishnp to grant a new lease 
of the premises thereby demised ioi and during the re¬ 
mainder of the term oi twenty-one years, vJ-hich should [ 386 ] 
be then to come and unexpired The lease did not con¬ 
tain a covenant for fuither renewal The testator died m 
Decimbcr , 1790, the ltase which expned on the 25th of 
March preceding, not having been renewed by him. 

By indenture, dated the 29th of March , 1791, Sn Wil¬ 
liam East granted to Judith James a new lease to hold 
fiom the 25th of Alauh last for iorty-two yoars, if Sir 

faj During the argument it w an not ascertained, that the commence 
iTu nt of the lease was p evmup to ihc date, but by an inqttut, directed 
pmding the appeal, it appeale,*, that the Je.i&c was to commence at 
/Aitltf-tlaif, previous to lb*. di*o, the consequence of which 

w is, tint halt a year's rent undei the *i\ (upatioi* h> the testator, hubsc* 
quern, to the expiration of the lease, was received duung luf> life 
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William East, Gilbert East, and George Curtis, or any of 
them, should 60 lohg live, at the yearly rent of 90/. 

The bill was filed b> Thotna* James, named in the will, 
against the executor’s of Judith James, the testatorV 
widow, deceased, and othei persons, claiming the fT/c- 
mises, as specifically bequeathed by Juditlti ff ames; prat¬ 
ing, that the renewal ol the s ud lease 1 )y *udith Jtimes 
may be declared to be upon the trusts ol the will of the 
testator Thomas James* fci 

The answer stated, that the h ase of the 12 th ol Jtugusi, 
1769, dul not contain a covenant on the part of the kssoi 
to renew, and he was not bound in an\ >iiaiinti to renew 
to Judith Janus, insisting, lhat she took the ww lease 
<oi her own bent fit. 

Mr. Ruhards, and Mr. Cooke, for the Plaintiff* con* 
tended, that the now lease, tak. n bv tin widow, must be 
held upon the ‘•aim tiu-*ts, as those, upon which the ori¬ 
ginal term was gnen b\ the will 

Mt.Romilln , and Mr Steeh, jl the Defendants .—The 
question is, whether Mt fames had any interest what¬ 

soever at her death under her husband’s will. 'I he testa- 
f 387 } tprliimstli had no interest to pass by his will: all his 
t&rm and interest, the expression he has used, having ex» 
pired nine months before his will took effect. The whole* 

g ’ven to the widow was the then ousting teim , and that 
iving expired before his death, the consequence is, she 
took the new lease as a perfect stranger. It cannot be 
supposed, ,the testator meant such future term and inte¬ 
rest as tie might hiae. She could not have recovered in 
ejectment, as upon a spcc.fic bequest. In Mudstone v« 
Anderson (a) The Master of the Rolls , putting it exactly as 
if u interest” had been the term used, held, that the new 
lease did not pass. 

A renewed The Master of the Rolls —It is clear that if a man be- 
does not queaths a lease, or the premises he holds on lease, and 
iotts * cab0 expires, the legatee is not entitled; though an¬ 
other lease exists at his death (h) He may certainly so 
r - express that intention as to pass any interest existing at 

his dewith. The question upon this will is, whether the 
testator has done any thing more than give the term ho 
then had in the premises. His intention was merely 
to give the residue of the term he then had from Sir 
William Ewt> and nothing more was m his contempla¬ 
tion. The woids are w all my messuages lands and tene- 
„ w ments with the appurtenances in Vine-street m the Pa- 
t ** rish of Lambeth aforesaid, which I hold by leaV undei 
$ u Sir William East for all the residue of my term and m- 
<c terest thereinthat is, in that now existing lease. It 

f«J 2 Pei. 418. fbJ Manttood v. Twmer, 3 JPl THtL If) > 


m 

tSO5„ 
1 yvv 
Jakf* 

Dun 



CASLS IN CtUKCERY* 


187 

r wild not mean anything else. In the next clause he 1805. 
sa\s t 41 1 give and bequeath the uvu” that is, the same W>J» 
fort-limes he then held from Sii lYilham foi all u the .L «rr 
> ,nsidue of the term and interest l shall h< e to tome *'• 

44 then, iu at my decease In what* u i’hose »temises I fc ^ 

vf iW hold by from Sir 11 ilhaat I a,st ” Ho was 

thinking, not of any futuie iutvio* he might U\ po,-ul,i- 
ht\ acquire in the premises, luit‘ol what he at Uullv had . f 388 ] 
and thcie arc no words in the lattu pint that m ty not 
he (onnccted faiilv, so as t*» tu thun up to the pi'Mm* vs 
ht then had b) lease. 


The bill was disffcissul Tin Plaint*!} :q pealed fiom Hth Munh 
that dec»ee, and the cause was . i f *nnl holme the Lord w 

Chant eHot by The Utoi nm-Gi'n ml, Jh ku Zuu < A, and 
Mr . Cookt, for the AftpDlaU * t ml ht/ Jlr A 'wvtlhf, JJ ,. 

Leach , and Mt . Doivdc^ ut//, m support of the Dune. 

The I out Cu \ vie i li on.—It is vei \ unsatisfactory, that 
• I should have to devidc this question without having vet 
.ayen either the original, ot the zone wed, lease. I mast 
thfcrefoie see them before I decide. Hut I will give my 
opinion upon what has been >aid. 

If thp lease had been renewed in the testator’s Rfe* 
when »t ii stated, that The Master of the Roth thought rfiu 
intention was, that the bequest should pass nothing more 
than the term actually vested in the testator, when the will 
was made, no inclination ol opinion would induce me to 
decide the conttary, unless they should leftist* a case; 
for it is impossible for me to foim any opinion upon such 
a point, which, if against that of The Master if Ike Rolh y 
ought to take from them the opportunity of having the 
legal title decided at Law Yet 1 feel so much difficulty 
to say, that is the true consiriution, that I cannot, fiom 
deference to his Honoui \ opinion, depi ive the party of the 
very strong opinion I have against that i onsti uction. 

The question, whcthti the interest in the leuewed 
lease would or would not have passed, must be decided, 
in order to raise any question between these parties upon £ 389 j 
the record; for, the lease not having been renewed, and 
the testator being at his death possessed of no larger in¬ 
terest than from year to year at most, the doctrine cannot 
be applied, unless it would have been applied, if he had 
been lessee in the renewed lease. As it is a sound rule Wardtpnmti 
of construction, that, when words -are by their impoit/^equiv*. 
pttma facie equivalent to pass future interests in personal JJJJJ 
estate, that construction ought to prevail, unless the con- retfsVp^r- 
* soiral estate to have that c3cr t unless controlled bv the context, 

vol. xr. 34 
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text in bound interpretation calls for another construction, 
the question is, whethei upon the whole it is safe to' 
hold, that this testator meant a great deal more than he,) 
has expiessed. He was possessed of fifteen acres 
the St e of Cant a hut // F t om that fact, they were his undcr_ 
a tenuu* that piohahh led to itnewal. He has contem¬ 
plated the urcumstam c, that that interest would probably 
be renev ed Hi had bought of &rcA, the lessee of the 
Archbishop, and, being suh-U-sscc, by that purchase, lit 
had, v liar the «-t siib-Iesstc s usinll> have, a sort of concur¬ 
rent covenant with that in the original lease: both hav¬ 
ing then mteri sts contumul upon renewal*. Whether he 
had that covenant, or not, in contemplates upon the face 
of the will the cucumstante, that his interest in that lease 
would be renewed lie also had the j&cimses in question 
under another lease, fiom Sir William East, who held 
under the Church of Cantrtbunj. The lease the testator 
had m these pi onuses did not contain any covenant for 
renewal But it did contain a i ov cnant, that if Sir William 
East's interest should become loss valuable by the drop¬ 
ping of a life or lives In the twenty-one \ear>,foi which 
the testator held, and Su William Last's lease should not 
have been renewed, yet he would ientw; if his Icsseoa 
would pay the fine Considering the* natuie of the estate 
and of that covenant, something attached to the nature of 
it, that might lead the testator to think, though there was 
no covenant for lenewal beyond the twenty-one years, 
yet that term would not necessarily put an end to his 
interest. But it is not necessary to take that into consi¬ 
deration. 

I agree, that m Coppm v. Fernifhough^(a) and Hone v. 
Mediraft^(h) this general principle is established, that, 
where there is a geneial bequest, in the terms u all my 
u leasehold estates,” and the testator aftei wards surren¬ 
ders, and takes a new lease, that is a revocation. But it 
depends upon the context of the whole will, whether that 

f ;enerai doctime is to he applied. A leasehold interest 
or years may be disposed of by a will, made, before the 
testator acquired that mteiest. But the geneial doctrine 
is, that \ ou must show that intention. This will upon 
£ome paits, particularly the last bequest, must be inter- 
p^jed to pass the future renewed lease. The different 
clauses’^ l ^ ls are muc k sam ® in effect; though 
expressecFi2.^ l ® ttrcnt wor ^ 8, Th® obligation upon the 
wife lo renew" iI om time to tune 6 ^ OWfi> i he means, not 
only the mteiest he lj? s in the present lease, but also the 
interest she would acquit u “ dcr the common. Between 
these bequests is inserted U P°“ wh,ch the question 

oj iP™ c - 
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V .wises: alwats ri collecting, that the pvtson who is tenant l"o>, 
v for life of pait of out lea be, and the whole of the othei, 
land of these premises, upon which the question aitses, is 
wife: and that she is the genual nsi.l an h galop. 

His general intention these foie was, that, as it. a partuu- 
lai part, she sheu^d take onU a lift inn irsi, and as gene¬ 
ral icsiduary legatee she should \ike absolutely f»>i her 
own benefit. 

Whether these wmds, m the claus< ns to the premists 
in Vme-bhtet, would nof bait carried to hu tlu* u n*.\ml [ 39; J 
lease I do not ,t«tU It is immut'inl •* ioi if the miIjm - 
quent wouls aie laig< enough to tarry the imen.'.t m flu 
renewed Ica^e, she being n'ldum kgatir limit 1 that 
bequest, whauirr intrust is undisposed of would go to 
her In the disposition owr, aftii the d»*t» is< of his wife, 
is not the effect, a di d.uation hat lu giw s ill ? u The 
u same” means 41 messuage >, lands, and ft m mnits.” not 
this interest, but all he shall iuie t" come thuein at his 
decease The^t wouls an too plain to be nan owed m 
construction, so as to sav he nuant nothing more than 
what he had at the date of the will, and that, if he had 
aii\ mteiest to tome at bis dec' ise In meant to give no 
J*rto f that, if it w'as a new t» ini «>i interest. 

I feel therefore a stiong inihnU'nn of opinion upon 
this question but I shall not hold any opinion of my 
own without doubt, where Vhc Master of the Rollt has 
held directly the contrary If therefore they desire it, 
they must have a case for the opinion of a Court qf Law: 
the whole turning upon it. But it will fc>c of no use, if 
the fact be, that, as he did not renew, and the lease ex¬ 
pired, the doctitne will not be applicable, that would have 
been applicable, if he had renewed, as he had not such 
an interest as would raise the same equity between the 
parties. The testator held over after the expiration of 
the lease, either as tenant by sufferance, or at will, oi from 
year to }ear. To make out the Plaintiff's case, it must 
be contended, that the testator was tenant fimn \tar to 
year; for, if he was tenant at will, the general doctrine fSeneratt} 
is, that the death of eithei party determines the will; t!,c death of 
and it would follow of necessity, that no interest passed 
by the bequest, and therefore the Plaintiff i ould not qua- unancy at 
lify an interest in him by vntue of the bequest, unless he will, 
can say, the opportunity the executrix had, of dealing with 
the estate her testator had m his life for an ‘estate and [ 392 } 
interest, fastens upon it a tiust, not only for the general 
estate, but for the particular legatee of that piopcitv, 
though he cannot say, am interest passed by the will to him 

The case of tenant by suffeiantc cannot be stronger An executor 

J * to a tenant by 

uifTcrance, or at will, obtaining a larger mterekt, is a tru3ice f«>r the reshhiary legatee; 
lrfc« the caa^ ot general occupancy 
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180 5 . than that of tenant at will. The question is new, whethei 

V./vs-' •>« evccuttiK, dealing with the opportunities, which slit , 

derives !>v her succession without title to the estate a t ty. 

71 v nant b\ sufFeiance or at will had held, is a trustee foi 

per »on, who cannot siv, he took an interest under the 
will: or, whether it is to be said agaipst her, only, that 
the advantage she made ol those oppoitunities should be 
lor the genual estitc. 

The Jesuit is this I think, it is impossible she could 
hold it lot hetsHf. Not applung it to this case, but sup¬ 
posing anotht r pci son, not the* wile, w >«* n suluarv lega¬ 
tee, tin question, I should think, would be in favour of 
that othei tesiduaiv legatee Ik mg a casual ad antage 
/torn the dtabng of the i\cciitn\, not an enjo\mcnt of 
the property under the < fleet of a bequest the testator 
meant to make , loi the bequest, operating nothing, must 
be considvled as so m k out, and not pail of the will. like 
an excrutoi, becoming genual occupant, or happening to 
take freehold estate, not limited to am one. The ques¬ 
tion then is, whether the testatoi was ten ml from \ear to 
yeai , and what is tile consequence. That is also a sub* 
|ect /)’ nnj* tmJ)iL swg/im : quite new: but I have a strong 
inclination of opinion upon it. Fust, it is clear, if th«f 
testator had died at the close of the Wth, and the com¬ 
mencement of the ^ 1st, vea* of the lease, subsisting at 
the date of the will, theie is no doubt the effect would 
fcave been, that, though there was but a vear to come, she 
would have been tenant lor life; with remainder to the 
f 39$ ] nephew, for so ijiiicli of the year as should not elapse in 
her life; and, if she had been tenant but for that year, 
and had renewed, she could no more have said, she was 
not a trustee, because it was only for one year, than if 
she had renewed m the tenth year. It 19 not the short or 
long diuation of the Jntciest that makes the diffeience. 
The question thin is, whether the change of the nature 
of the testator’s interest makes a difference ? If he was 
tenant h :>m year to vear, does that mtirest pass under 
these woids ? If 1 am light in thinking, the future lease 
would pass under these words, if there was an expiess 
demise foi one year, the cotis! leration is the same, if it 
lnttmffrom h a( j been only a remnant of one vear. Upon the authority 

twwtSwUjJe t ^ e casc °* ^ or v P° rtt:r ( n ) the interest of tenant from 
toieprcftents* year to year is transmissible to representatives. Then I 
tives, b*v»efi* cannot see,* why the benefit of that interest shall not be 
twSte« 0f W devoted to other persons, for whom the icpresentutives 
* tiS# are trustees; and the consequente is, that the testator 
would be taken to be lessee for a year, when he died, 
having an interest for a year in the estate , which would 
pass by the effect of these words 

I Term JRep 13. 
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If it would not pass, could the exuytrix avail herself 
of it to say, it was a buiefir ial inteicst to her ? Upon the 
^ase I ha ;e just mentioned she could. Could she refuse 
tovail hersell ol it, if the intention was to give the be- 
of it to this legatee ? Hits Court would uut pi unit 
her to renounce it^ if he had an interest in n whuh this 
Court would compt l her to make good 'The question 
then is, whether this is not the same, as it the h sso' had 
died possessed ot a teim, of which only om \cat rem n ti¬ 
ed , or winch was onl\ for one \ ear, aiuj the pen on, who 
was tenant foi Me ot that intend, in the course ot that 
jeai icni wed li m ik< s no differ <. me, that the poisession 
goes on horn \eai t"‘ \*mi for she would ha\e it 111 ei«.iy 
jiar as ev'cutnv, until renewal l have a strong nuli- 
iwttion, that, if you tan make nut at Luv, ill *t th** future 
lease, iiz. a lease subsequent tlu will, would ha*e pass¬ 
ed u> Jairus ifui tin <lr tth ol the wife, ihc estate he had, 

• it an t state from icai to m tr would pass, and, il it did, 
all the lousequo"' i s follow that u ^u!r in this Cuuit fiom 
a person hating arcmwable inteicst, giving tlu estate to 
more than one in sucussion. * 

If there is any doubt whethei this pet son was tv nan t 
from ytai to \i.u, tluie must be an inquuv 

1 cannot find sun i\here that the equity waa raised for 
a person who i anuot say that aivy thing was meant to pass 
under the will to hnn. 

I have entered in my own note of Hone v* Medcrqfty 
in which case the decree is not accurately stated in Stown f 
that Lord Thuilow said, the distinction its Abney v. Jlii~ 
let (a) would not do. That was also stated u» a case of 
copyhold estate in DougUn or Corvpet; though it does not 
appeal m print. 

The Attorney-General stated, that the fact was, that the 
lease expiied, instead of Augint, as had been supposed, 
wt Lady-day preceding, and half a vcat’s rent, due at 
JMiihatlma s, was actually paid to the landlord befoie the 
death oi the testator, who was thcrtfoic accepted as the 
tenant. 

77ic Lotd Ch\ncei lor said, his opinion was that if 
the testator was tenant fiom yeat to vcai, the jenewed 
lease was taken for the trusts of the will, and directed 
die cause to stand for an inquiry as to the fact. 


The Lord Chanci'ltok.—T he circumstances of this 
i.sc are very singular, and the case is new m its kind. 
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I shall therefore have no objection to hear it re-argued* 
it the parties should be dissatisfied with the opinion f 
shall now express 

ft seems to me, T/ir Jluiftr of the Rolls was rightfy*of 
opinion, that under the circumstances stated to him the 
trusts of the old base did not atUth upon the new lease. 
The cause comes betoie me under different circumstances; 
and they aie verv singular The testator gi\es all the 
estate and mtiicsf lit shall have at his death in ceitain 
promises disiribing iInin The lease, und. r which !u* 
held, expued some time brfor» his (Kith, hut he con¬ 
tinued the possession ol the premises, and became, as it 
now appeals, a tenant iiotn \cai to \eai at a ye.iil> rent 
The consequence is. Ins will operates to pass that estate 
he had in the premise*' to his wife foi iifi , with remainder 
to the appellant, and the question is, as the inteiest, whic b 
passed at the testate*’s dcith, was an interest he could 
bequeath by a will antecedent to his .uquiring U, and 
that interest, though hut a tenant v bom \eai to teat, 
being bequeathed to one for litc,with remainder to an- 
Other, if duung the tenancy of the pet son, who took for 
life, acting upon the good-will, that accompanies the poa» 
session, she gets a mou dm able term, whether the per* 
sons, who are to take against her, aie 01 are not entitled 
to say, that term is acquit eel for their benefit, as well as 
her own. If she had died 111 his life turn, his term from 
year to year would have passed to the iemaiuder-ma»; 
who would have been specifically entitled to it. The con¬ 
sequence is, the term, though short, is bequeathed in 
these particular estates; and it cannot depend upon the 
question, whether the interest is long or short- Suppose 
only a quaitei of a year subsisted at the death of the tes¬ 
tator; if the tenant for life did renew, it must have been 
as well for the benefit of the persons to take afterwards, 
as heiself The question then is, whether the words pass 
that P' a w mtoiest the testator got, and whether, having 
acquiied tint as a continuation of the interest lu had, and 
that passing, it at all, under the will, the circumstance of 
her being tenant onh hour yeai to year make s a difference. 
My inclination is, that it do •> not. But I will consider 
it longti, before f give out the judgment. 


The decree piunounced at the Rolls, was icveraed, 
and it was declared, th it the t» stator Thomas y^oncs h id 
at the time of his death an interest in the leasehold pro¬ 
mises in question, which passed by his will , and, that the 
renewal of the lease by the testatrix Judith Yamf s was 
subject to the trusts of the will of Thomas James, and 
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that the Plaintiff Thomas James became under that will 1805, 
entitled upon the death ol Judith James to the benefit of 
the tent^ed lease, and the rents and profits ot the pre- 
mises. An account was directi d of all sum , paid Judith 7 ' 
foi the fine and lets upon tin. i< ncwal ui the lease ; 
and the Master was cl netted to tcuU, wlutt piopnrtion ol 
the same ought to be paid In th<. P'aintiil, and u- icioimt 
was duected ol the lents and (unfits, icn i\c«l uive tin. 
death oi Judith James b\ hei cxeuitoi aiiddtwscc 


Ex fimte MAKTON f 39 7 1 

dug 15. 

THE petition was pn s* tiled by the Committee of the p *P«nd*- 
astate oi a lunatic, icn mi in tail, with it m muleis o\er to| U ^ y J r t ^cof 
the Committee and ulhrt*. , pinMug to In allow* d foi e\-almutticSex¬ 
penditure jnpon tlu* estate, made \\ tth-nil an\ pi < \ u>us ap- !»** without a 
plication, alleging, that gieat imptovunciUs had been 

* ha allowed. 

The Lord Cfr ri i on, expie&scd his regret, that the 
Court had, in a haul case, been induced to relax the rule 
not to allow any expenditure, made without a previous 
application; the consequent c of which is, that Committees 
never make application. His Lordship added, that, as 
there was that instance, he w ould see what could be done 
in this case 9 which appeared fair , desiring it to be un¬ 
derstood, that, in iuture, expenditure, made without a pre¬ 
vious application, shall never he allowed, (a) 

* 

aj Ex parte ttilberu the next c*se Linn, ante, col \ 104 1 he same 
rule as to a receiver, JUniu v CUtheut^ t nu t \oI vi ry*> 


Ex fiatte HILBERT. Mg. 

THE Committee of the estate of a lunatic, tenant for Expendl- 
life, had expended to the amount of 0000 / upon file c nate; of 

and, as to 4000/. without an application The petition a lunatic^ es. 
played, that he should be allowed the whole. tate without a 

previous ap* 

* The Lord Cii ancizi i or said, such a thing could not tobflSwrcd. 
oe permitted ; and leterrecl to another petition in the pa- r # 393 V 
per, upon an expenditure of 9000/. without any applica- 
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1805 , non whatsoever, observing, that it could not be al~ 
lowed. 

tj /»-i/r Ah . Piggott,Jor the pn^om entitled in Remainder , said, 
Hii«Mii they were willing to take puit of the expenditure upon 

tlumsclses. An irwpiuy was therefore directed; regard 
being had to the i^tatc ol tin hmat'c, ?nd to the propor¬ 
tion, that ought to Kill upon the inheritance, and what 
p.ut the oum is ol the mliuitaixc e aic willing to take upon 
themsch ts. ( a) 


• u ) f'' /«!/•' I//* thtr»H(‘ i' r i>i’ v 'w,/*, a'Ut, \ ol a. tot Thf 

ac mi. t'y Uj i to i, 11 at- I't/urn unft § ' J \i 71 /V 


A*g. i6. x ui:iiiKm.rji 

JSEEm ;0!1 ' - yy meOH nt and hi- -...n »V//; fot f A f 

b<smg mill bti d to tlu jKTitfonus, Bmlois at Dut lmm > 
part the gaVe their bond, dati cl the Uih o{ Juhf s tKOO; and by 

title hr indentures, oi the same date, agre ed to gi\t lurther sccb- 
r **y ^ * the bum oi 2 jOU/ then due to the petitioners, 
pm^khut iIn &tul for further ad\ antes . co\en mting, tliat certain prs* 
writing, that mises, mentioned in the schedule, should be a security 
the object\ra« Accordingly ? and some suturities belonging to the Stor- 
cority*qpoxi 5C forth*, were also assigned 

th* whole, (t) The petition,.stated, that ip October , 1802, the balance 
having increased to a000/. and the petitioners applying 
[ 399 J f 0i further security, Starjo)ih and his son agiecd to de¬ 
posit the title deeds of an estate, called the Ablnh'>usr* f 
of which (.illicit Starjfitth, the son, was seised in Ice, as 
an additional security, and accordingly a bundle of papers 
was sent to the Banking-house of the petitioners, icpre- 
scntcil to W the title deeds of that eblate , whuh the 
petitui tei b put up w lthout examination. They continued 
to make lurther advances until the BankiupUy of Star¬ 
Jet th and !us son, upon the 6th of August* 180J; after 
7 which the) disco\erid, tha the deeds, deposited as the 
title deeds of the Ahlnhousea estate, relate only to a moiety 
oi that estate, and bring the title no further down than 
to the ytar 1725 , and the Bankrupts retained the other 
deeds, anil thej got into the possession of the Assignees. 

The piayer oi the petition was, that the debt, due to 
the petitioners, may be declared to be charged upon the 
♦ Milnhou&ei estate, as well as the other estates, com¬ 
prised in the indentures of 1800: that those estates ma\ 


{(1) Mandevilk v WV/cA, 5 Wheaton. 28-1 { 
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be sold, and the produce of the «*ale ni.iv be applied in 
dunhaigi of the debt, aiul, that the petitioners may 
pr«.\e the residue. 

C'llbrn btmjfitth Upon his <\imrMh<>?» stated, that 
om of the Hankers, m nmn 1 unm i vpiesstd 
thur wi<h to have a n gulai moil''m tm 
estafi and the otht r estates, turn] H^ul hi iht liideiuun**) 
of staling, that the title deuU \u*u* «n tin u 1 w\i»ft 

| t pfai which •St/t* t\i th in answ* 1 ixprissid a wish, thut 
thiii* should be a legtilu nioit»,.u»i . ind c omuiumi aled 
tl»tn w ish to his fail 1 1 >\ra» sr»i, the) wuc minasou* 

able , ami had s«• mm enouidi 

A tm motuiidiiiii was puilu't iL \uitkn h\ Hilbert Star - 
j f }t *», inmi.lt d v A m It* dole ot tin uinual value of the 

I 11 («••*:t' ot /'Vm» S in 

*' to fit *■ • s ui«i ( in tha dole th#* 

e >tafi it /7'Zi'/z/Sf s *va-» i« • hi mu: 

,V» './//'/, '/v.' l/i / l i,’bA 'J t h ‘ - 

II in iiatikt r{ tee htd 1 appuu <1, *h< petit»«m!s would 

liaxe icn 'iituiid .•# a dn nr i,, t a moit^ipe, and the 
Asm, <« » lit. M I # v hi do s mu Mlu.m.m I h. 'pound. 
Upon which ti m is taken «.ui o( the Statute,! aj 

%% lia*uK a ■> 5*1 ik p ij i is had h»iu deliver* d,’under 

the iepi» u titauoii. i» .a # b. • wn tin deeds, hkt the 
ca&e ot a pio«n» - u » t»m .jv* i •; M > puv : a ohui g-upon 
Atx estate in i m* ,a . a i* odun M,e of fraud. It 29 
not ue< tss.u v, ch.tt die whole complete title should be m 
the pi tuiom rs> fht *on upon hits < vtnmulton admits, 
that thesi dtid** vuc iitdi»erid as the mlo deeds; and, 
though not dtliviiid nugnallv, tie*' &$rc left in the 
hands of the pcutionus, with hi* pinny, stating, that, 
win u aifoimtd, that the de« ds had b* en deposited, he 
mad*- no objection , and espiessi d hi > clesiie to his father, 
that a turtner sccmit) might be maji attending to the 
desire of the petitioners. 

JL Rnhuriis, and Mi ('mke s jot ike Assignees .—This 
apphe tuun stands, not upon an agiccpif ut foi a su unity 
Upon the estate, but upon this, that the petitioners have 
the deceit, which aie the mumnunis and indentt* ot 
the tide. Ctrtamh the Couit would not lake the deeds 
oui oi the hands ot the lender If U was put upon agn c- 
numl, it would be oi no cfh tt, bung b\ parol In this 
instance the petitioners have onlv a few of the deeds It 
nothing more than blank paper had bien dvdivucd, it 
could not have the effect ot an equitable mortgage The 
paitv claiming under a deposit must see, that what is 
£i\xn <rs a deposit ol d< eds is really so It was incum¬ 
bent upon the petitioners to take care, that they had the 
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if no other 
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shown* evi¬ 
dence of an 
agreement, 
that the estate 
itself shall be 
a security 
Whether it 
feaftemary to 
deliver all the 
deed#, Oft**?* 


[«• ] 


sicuiity tiicv meant to rely upon. The conclusion upon 
fhe affidavits, ami the circumstance of the possession of 
these deeds by the Bankrupts at the date of the Bank¬ 
ruptcy , is, that then was not an agreement for a deposit, 
whic h was only of d< cds as to a moiety of the estate/ not 
by the ownu , hut b\ his father, hating no interest him* 
self, and without authontv from his soil. 

Th*' ImJ C if we i r i or.—U nder all the circumstances 
of this cast tlun n Mifluuni ttuluic e m willing, (and 
that is ilu gn>und upon whuh mv decision stands,) to 
r.iisc an equitable mongugc ol tin whole id these estates. 
It is \u\ wi II, though it ln«. l) v linn long, •». ulcd, that 
if then has bun a dilncix ol deeds, tliat, in this Court, 
amounts to an ctfiiuahb moitgage , and the possession of 
the d«i'di is, il no other pm pose is *ho\vn, evidence of 
an agicitiKiil that the cd.iU it&df shall he a scrurit\ It 
has m \. i \ i L Ivi n decided, how fai it is neressaiv to 
delnei all the title (beds: or whctlui that would not be 
take n to he i suilu u nt d> po«nt, v hn h could he taken upon 
looking at tin in tniniints to amount to « \idvncc, that 
the i state was meant to lie a st itirily It is < lcar on th# 
Other hand, that, it a man has m\ title deeds, he canftot* 
without my privity, in making a deposit of those deed# 
oblige me to give a moitgage. He cutamly may have t(i# 
possession of them under such ciiciimstances, that, ifftfc 
hands them over to a third pci son, theie will he insuper¬ 
able dtfficuJty in my getting them back from that person* 
But a mere depo; it will not bind me to give him an actual 
interest in the* estate. 

In the present case, which is not a mortgage, though 
there was something like a mortgage in 1800, by the 
father and son, securing 2300/, then due, and further ad¬ 
vances, it is alleged bv the depositories, that the agree¬ 
ment, .lccoinp inwng the deposit, was made upon the re¬ 
presentation, that thcic tveie the title deeds of the whole 
estate If that agiec ment was made out hy clear, admis¬ 
sible, evidence, as against the Bankrupts themselves, and 
therefore against the As ugnees, this Court would enforce 
the tfktt oi that contract, compelling them to make good 
that icprescntation. I son slates, that he knew nothing 
of it, h it admits, that Boulton , one of the Bankers, ill 
conversation expressed a wish upou their part, that a re¬ 
gular moutgage should be made, not only of the Mtln~ 
house? estate, but ol the other estates, described in the 
deed of !8<XJ, stating to him, that the title deeds were in 
the hands of the Bankers. That is an express communi¬ 
cation to the son, that they T had the deeds. He does not 
intimate, that his fathei sent them without his privity: 
on the contrary lie expressed a wish to Boulton , that there 
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should be a regular mortgage, and communicated their 1805. 
wish to his father; who said, th % \ were unreasonable, Ww* 
and had security enough. The n piesent ition ol the son R* fa if 


an. writing 1% that he instated the M<l'th,t,\ ( stai^ with Viwu'iv 

the pai ticiilai s of the other pi opt 1 tv m nrntMgc to the 

"Bankets: an ougmal paper in hi-* tmn huvl-untmjr, en* 

titled, u A schedule of the annual x.iliu oi tlu puy, itv 

4t of John Stdifo>th and -on gi\»n <11 s«tinu\ m Ou 

Bank, staling the Uilnhcus s and thi oth< 1 « m.r 

a moietv , but the enti»c<\ fh< n i» it mou salt t ut >u 

to go upon the cfliu t oJ lb*. clt posit t>( th* deeds, though 

all, that ielate cl toth.it, j»*»^« <d in p.uol , tji t«> sn, that 

tinder the hind oi the puf\ H appeals, tint thi jik i»nng 

of the deposit of such ol tin* eh * d\ as \un deposited w a-» 

to create a seiunt\ upon tlu whole’* Tlu on!< mu is T 403 ] 

quite suffie it ut to ailacli a sumn] upon tlu wtud* estate 

Make the ordci (a) 

f a } Fcp iikt ILu^h the nc\t tas* th faith t'mi » , ivi* ,>o* >v 11 i 


fun ti' ilAIt III. 

THE object of this petition was to establish a security Equitable 
jupon a leasehold estate, bv wa> of equitable moi tgage, in roortggge by 
consequence of a deposit of the lease by^parties, who be- 
ing indebted to the petitioner, and in vtrv embarrassed' 
circumstances, applied to him foi assistance bv discount¬ 
ing; after which application the lease was drhvric d. 

Mr. Richat Js, and Mr Johnson, in suppoit of the Peti¬ 
tion. Mr. RomtU/j, and Mi . Bell^tonh u. 

The Loul Ciiaxi j-1 lor —The case oi Russet* \. Rm- 
sell (a) is a decision much to he lament* cl, that a mere 
deposit oi deeds shall be considered as evidence oi an 
agreement to make a mortgage. fh.it d» tision has led 
to discussion upon the Uuth and prubahilitv of evidence, 
which the very object of the Statute of Frauds (b) was 
entirely to exclude In this case these panics, b* «ng un¬ 
questionably pressed to the vei v veiqc of 13anki uptcy, un¬ 
less immediateI\ assisted* and being indebted to the pe¬ 
titioner, applied to him to discount He hesitated uttu-,t. [ 404 J 
The lease was deposited , and it is diffu ult to < dlett whe- 
thcr the oiigiiidl di posit was as a sec m itv bn the bills, 
then discounted, or for futme disc ounts Tlu iu!e, (and 


)Ufarf.C c 
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I repeat my* regiet that it ever was'established,} calk up*' 
on the Court to decide upon paid evidence, what is the 
meaning of the deposit: which, independent of the Sta¬ 
tute of Fiauds, ought alwa\s to be bv writing Still after 
that decision \\c must engage with'that difficulty. It 
haul, this is not u f u d among trade snu n 4 But one of the 
guatcMf mischiefs is, that persons in this city, and other 
tomimrcial toviu ai< i nntnmailv doahng in these ’de¬ 
posits , not h.m u; ptisims with them, who ate capable of 
adv ising tli* m and tlw B.iuki upt paper is swelled b\ peti¬ 
tions, to <is(«nain what thes< dc posn are Upon the 
evidi n« e m this c is^ the. Mastei is ri 0 ht Theiefore 
ccftdum tlu ivpint, and make the older accoidin 3 to the 
pia\<r (a) 


f r t ' I y t \"t Writ' I 1 !' pn ceiling 0 i*»p /'« fun .V (Vm /«■ ante, 
vol 1 tl » 111 / /* * f\ It , 1 1 A It t,ie, H 1 II ll e/rffj/i lpris<>- 

Ofl l». s m* u»] **•*■* 1 •* ii "i I ji»i 1 / 1 t > imiii/^A^' "v /»'<*,///, as 

bn ikm»: m up •» * In s t 1 i.u «1 i 1 im'i m 1 'i* cj e u hi it 1 »li {.usil oF 

denis s!io« M 1 '*t *><_ * i.m ! < i t*. 11,0 t« ^ «) m a * kai 1 ise, 10 

fubt. I bO t«> t ( tl it m tii n ».««*. a. * ( 


JU&A& 

f tt&rujitii. 
Vvotfin w* 
tpeot **f* cash 
bdartee date 
from A to U 
tKrt ill* dtvi. 
4end* T«t»in* 
«U, to freim* 
bm* the m. 
tftteqf.4 wh*it 
it should over 
wy Upon a 
muncitiHns* 

1 action ; an ad - 
' Vince of bills 
from JHAo B , 
Me of which 
were dis¬ 
honoured 
[ *405 ] 


Exparte ME 1 G ALFK. 

TttOtfJS HntLl'imONw\ llonall Palmer had 
dealings together and kc pt accounts respectively ; com¬ 
mencing on the 7th of .Uigvstf 18^0, and intimg on the 
* Oth of Fehum r/, 1802 , m the course of which it appear¬ 
ed, that Pahntr had received from Wtlbainsvn mcosh, and 
bills the sum of 0124/. 9s. 3 d . and Wiliuovxon had re¬ 
ceived from Vainer, m cash, the sum of 5824;. l r K 7r/./ 
making abalaweol 599/ 9v 8 </ in favout of ll tlhamscn. 
On the 11 th of I\l nan/, 1802, Vohnn committed an Act 
of Ban; iuptr\ On the 1 . 1 th of Veh) uatt/, iV/i!noh\on 
committed on Ait of Bankiuptti , and Commissions is¬ 
sued against both. 

Several ol thi hills, d liv< d to Palmn h\ lV % !ham$on t 
were diawn In ll illmm^n on 7 bonais Gyjihn* nt>h , and 
vfwe in emulation at the time of the Bankruptcies: but 
;h billv, to the amount of 1098/. were not accepted or 
id by Gjftltnov^ h Scveial holders of ?u<h dishonomed 
illls proved them under the Commissions; and received 
dividends of 10 ** in the pound upon the whole .sum of 
1098/. amounting to the sum of J19/ under the Commis¬ 
sion against Palme*, and 6.v. 8 <7 in the pound, amounting 
to 366 1, under IVtUiamsun'h Commission At the meet¬ 
ing for a final dividend, the Assignees of Palmer applied 
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to prove 498/. 10^.4*/. under Willianuotf* Commission* as ISO,), 
a debt due tu the estate of Pulmn , and claimed to be paid 
then share of the former dividend, alleging, that the * 1 /•«"* 
atuoynt of tiu* said dishonoured hills, being *.»»> said sum Wliow< 
o! tO IN/. ought to have been th-ihatgid fiom the sum of 
64*M/ 9* 3//., and so theu would «i|»p» ai to haw him a * 
balmier of 498/ 10,s 4V due troiu With im\on to Palmar 
at tfli date of his HinkrupU\ • hut tin Assignee ul ff tl* 

Viamnon objected to the pi oof , insisting, that tvui admit* 
ting, ftilmh ihe^ did not,) s.ir h I ala«ue ni 198/ 10>. 4/ 
to hate l>*tn d» •* lioiu // to PaL.u, at the date 

ofhi e ft'inkruptc \, ih*\ wuc t until d to h paid out of 
the estate of Puloi' 199/ t<*s Hr! , having hi i n compel¬ 
led to jnv .»(>(>/ oi dividends upon tht sum of 1098/ tile [ 10G 
amount of the dishonor'd lulls, wlmli sum «at J0(»/ t \- 
cceded the amount of tlu div* uwh of 1 m h</ in tl)e 
pound on the sum of 198' jo*. Ul bv the sum of 199/. 
lb,y Si! 

The Commissi'un is n fused to puoet tin pi oof by the 
• Assignee s/d Tnhert , ovl uilpuiirnd the dividends undei 
Vls^oth Commissions to giv» an oppoilunit) of appHing to 
The I .oul Cfinu/k, upon which tin-* petition wjespre* 
spitted h\ tin *i,i sol IVilhanu^ praying,that the 
4&Mgnecs<>f P'tiuu'i nia\ he reclamed iiom proving the 
stfid sum of it>« 4,/ mulct IViUiamwff* ComroU* 
eion, and that th** pt titicneis may be permitted to prove 
$uch sum as shall appear dut to the estate of Willuims&n 
under P<iitnn\ Commissi on. # 

Mu R'j'nilhj^ and Mr, //cjav, m hUpfMt'vf the Petition t 
observing. Unit both pm ties contended toi mote than thtv 
wen entitled to, contrnded, that this was not like tin caoe. 
of cioss-papet ; fix pm It Walker: (a) hx parte Katie, lb) 

In this instance* there was no distinction between hills 
and cash, as m the case of cio-»s-pjp« i , the bills being 
negotiated, and thereioie as good as inonev 

Mu Cull* »\ for the jhb’gnu# of Pulhu , op post </ the 

Petition . 

The /•»./ Cu \nc i n »r —This is a \cn difficult ques¬ 
tion. It is not a <a* ot cioss papei Picie is a cash 
transaction, and a bill lunsaction, and the demand of 
Palmer s estate against / '/l//amj»on\ estate js to prove the 
cash balance: thccfkctof ninth's tola) out jdiogethu l 
the p'tpei amounting to 1098/ letting the bills hdl, as 
th**\ may upon the lesptcitve c state, s I hat cannot pos¬ 

sible he * On tht ntliei hand, it is contended in support 
of the petition, that h t mg, not cross-pai ei, but mutual ad- 
' anccs of cash, and p«i|Ki upon one side onlj , the \ ?wJ * 


fa) Mr, \ a 


/ ) J>£*, wl 
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1805- to be 1( oked upon as advance of cash on both sides: and* f 

Uvv as if the paper was good. With a view to simplify it, 

/v the best way will be to suppose, there was no cash tr&ns- 

Miuui*. action; and that thetc wa-» one bill for KXX>/. Suppose 

Williamson put that bill into the hands of Palmer , and 
% consider, first, what was that pupil* with reference to 
Williamson If u was a bill, upon which he could have 
recovered from acceptors, and indorsers, and he put it 
into the hands of Palma , who bj nuans of that hill unscs 
the mom>, it might be contended, that Palmer would be 
dehtoi foi 1000/ to Williamsoni parting with that valuable 
paper. But put it the other wav , that it \va a bill in no 
other sense than as !>« mg diawn upon a tliml pc rson; 
and, Ik foie it was detc t mined, wh» tiler he would accept, 
Williamson gave it to Pa him , who indorsed it, and if 
never was accepted* would it be possible foi William¬ 
son to maintain an ;u turn, until it came back again to him; 
and he had paid mom i in tespect of it' r l he conse¬ 
quence is, that, until the bill c ime back upon Williamson*, 
Pal mu would not have bun dcbtoi to lum , and if u had ^ 
not come back to hint till aftei the Bankmpirv there s 
would have been no debt at tin Bankiuptc) . Fhen ,vthilfi 
the paper was afloat, could Pulnnr line ictovcrcd 
498/. due upon the cash ti ansae non ? IB could not. TTk? 
answer of Williamson would be, that Palma bad his naoi£ 

< engaged in that bill still in cuculation, and IPilliamou 

must be disentangled from that, be foie the other could 
call for his balance. 

[ 408 ] If between these parties, considered as solvent, Wil¬ 
liamson is entitled to say, Palmer should not have the 
498/. until he had rcstoied the bill, being put into his 
hands as a medium ol laising nionej, and the first obli¬ 
gation was upon Palnur , what difleu nee does the Biuk- 
ruptev make.' No other diflticnce than this; that, if the 
Assignees of Williamson piotcct his t state agamst any 
liability upon the lull, PahaeP\ estate is entitled to a di~ 
vidi nd upon the sum of 4*J«S/ that is, in oidcr to keep the 
accounts fmallv right, P iHiauwons estate is entitled to 
tctain the dividends due to Pnlma\ < siau, to the ex¬ 
tent of making them applicable to piotcct the estate of 
Williamson against tin bill '1 he answu lo the objection, 
that in that way PoitrP* estate will get > 0 / is, that it is 
accident„ If the Bankrupt estate paid 20 s in the pound, 

, that would not, be so , for the n It ilhams«n\ t state, letam* 
ing all the dividends Palmer s estate, would be entitled to 
in respect of the 4bo/ with a view to protection against 
the proof m respect <>i the paper, the thing would ionic 
round. the bill would be takt n up b> Palma , and the 
498/. would be paid by Williamson 

Therefore tire sum "of 498/. is to be proved against the' 
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estate of Williamson bv Palma'* estate: but to the extent 1S05, 

of the proof against William ton's estate upon the bills, the Ksvsj 

Assignees of 07 Ihamon are entitled to retain and apply Bi put* 
the dividends m respert of that proof In* tin toncratiovt 
of the estate of Williamson , to lcimhutst thenisihes all 
the divtdeuds lhe\ should pay upon tin lulls, width 
ought to be taken dp bj Palmn To alter this dot iuoji 
it must be shown, not onh, that tin bill-» \vt ie ai< t pud 
by Ch'‘Jniouq/i, but, that tins wm ate t ptt tl on art ouut 
of what the aucptoi owed to H ilhaius^n 


iiv path [ON hS 

THE petition was present* d bs i Bauliupl, ptuim;, 
that the Commission should Ik tup* is *dt cl and tin bond 
^assigned 

, » Mr. Ion*lampity and lit i!vd< s j r ,r Hu /w^/kv s, ob¬ 
jected that the Bankrupt htd not suiremit ie«l, though 
tfet time foi his summit! h ul i\pu«d a \<*at ago, and 
mentioned a hit* tasi, !,\ /hut* / j)h *,/ a) in which be* 
fore the Bankiupt had smitndii'd, Cord Eldon would 
not permit the ConmusMon to le superseded; notwith¬ 
standing all the creditors lonsintcd 

The Attorney-General, arid Mr. Rjinilkf^ in support of the 
Petition, said, it was presented, Moic the time toi the 
Bankrupt’s aunender expired, but hom particular tir* 
rum stances it was not answered in time. 


[ 409 ] 
20 . 

A Commit* 
von of Bank¬ 
ruptcy cannot 
be superseded, 
before the 
bankrupt has 
surrendered. 


The Lord Cuakctllqr. —It has been determined fre¬ 
quently, that the Bankrupt must siuunder , and after 
much discussion m the late cast, E\ pm tv Stokes.(h) 

Upon tlie reason also it is piopcr, ioi, li the Bmkrupt 
is not to surrender, until he has had sifted to tin bottom 
here the trading, the Act oi Bankiuptcv, and tin p< tition* 
mg creditors debt, when these partu ulais altei wards 
tome to be proved before the Commission! r^, main pet- 
sons, agamst whom Commissions of Bankruptcy issue, 
will disproxe c\erv thing 

Let this petition stand o\er; that the Bankrupt may 
have an opportunity to sumndei , and let him staU to 
the Commissioners that this pi tition is presented, and £ 4J0 J 
they will not go fuithcr into the turumslam.es than tln.ii 
duty requires. 


r a) \ol >ju 
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Jivg vs 

Hold' of 
bill of * 
change 1 I 11 - 

i hailing die 
acceptor b\ 
ret living a 
i.omj)ws»iiion f 
cannot come 
upon the 
draper. (1) 
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Ex pa> tc WILSON, 

a IN Jnhf^ 1709, Andiew Paul Pour tales anti Aitdieiv 
George Pourtul * s, rli ev two hills of i \t hange upon f laesucn. 
hmkfujvjn\ anti Co. of Uawtati§l\ al'tlnee monihs aftet 
date, ior d.50/, .mtl *2*0/. pliable to dm order of the peti¬ 
tioner, loi \ aluaM uuisidi < au<»n« The hill* were ac¬ 
cepted ; hut In !» v ie they litre due, the aut pints stopped 
pu\m<nt, and tl« lulls relumed protected Fhc 

diauus alunv.ads bt tame Hmkrnpt fh« p< tiMonei\s 
proof in it ip< 1 1 ol the hi Is was •»lrpui*i 1f », umii lit 
should him had tecums. «o the c stall of the i<i M )tnrs, 
and haw 11 < ei\ i d s»uh dnuhnd a^ -houid be p i\ die 
from then isUte Flu pilUimui .eet the IniL to h«s a«eut 
at lItur f 'U}(>h \ >i tl’il piiipfisi , who koi\m 1 a dividend 
from the citato of iIk .uuptuis, and was mu ni ud> .id- 
nutted to pio\. the itMjm oi his e l *i lh« Com- 

mission at>«<insT the drawn*. hut i> h ui\ dr duuf 
was received under thi» pmoi >i apf o* l, that no pro*-, 
ceedmft in nature ol a tommi* * n i H mk! upa y h$d 
issued agar n<it thejMeptoi hat thin edois a n a tiled 
by a deed oi composiuon nhiih die pt utinuer's ’igent 
had signed upon receiving the dividend in ( Hi dneharg# 
of the estate of the acitpiois, 1 hi petition prated, drat 
the dividends under the Commission hoold he paid to 
the petitioner. It was admitted there was no hand t but 
the deed of composition was signed, and the dividend 
received, by bis agent v ithout itnpiirv The petitioner 
stated, that the Assignees and the Solicitor under the 
Commi a on piesnnl dm petitioner to *ppU and i o ne 
what might he obtained iron) the estat* %A th" a*cept'as r 
represtpting, dial he should prow b>i theusiduc: out, 
upon the affdavits tin re was no -pe« lal uadeKak'ng , and 
the tiausu ion apm lied to originate m a mistake oi dl 
parin'*, supposing, the ptweeding at was in 

the nature oi is inkrupH v 

Mi, A u hind", ana tfi (,' 'ki, m sun/vat of the Petition . 
Mi Hr mil'll und Mi i<*dhn % jvt the M'i&pc i.v, uled a 
late c isc, Ab pain Goultu* , (a) wbicb was upon a foreign 
bill ol exchange. 

77 a hcid Cn YNt i« i.i or*— 1 nt law is not disputed. It 
was very well ictthd by Lord T/imhxv {b) upon great 

(a ' ri.c Sitting ifl< i Vtp, »v It up 18 *A 5 . * 

( b) Ki jint, Smtth, 1 h> s Unit I u v, 16 *J, 171 
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HI 


deliberation, that, 1 f a peisrni, having the *ecuiitv ol ‘ tHuj. 


diawer and atceptor, voih elicits, (a distinction much to 
bi icgicttcd, having given vrrv mischievous authenticity 
to accommodation paper,) give -> the accept^ mm*, and 
much* more if the dinvver lull) dischaijp ^ the u < t ptoi by 
composition, the holder can no longu nuki a dun uul 
upon the drnvei, wTi< tlui sob ent, nr nor lot this k,mu\ , 
thal, # if the deduct could < ome upon the am plot alur- 
wards, the acccptoi does not ie<eu\ m\ luncht h\ On 
< nmpci* ltion. The iMiui c of tin i »mti u i must (hci<*iou 
he, that the hold* t shall so deal with th< lull, tint no 


/-« ,*• t 
V ILllM 

Dfstjnctinn *. 
n m .1 «• piei 
*eli ifl n t>, 
t ma, lT»a 
l»s veins, u i(h 
• t« i once tu 
i * otumoci i- 
oi rMp«*r 
H i|li»p of 


third poison shall i onu upon tin nuiptnrin < nusecpiuu e 
of his ait I u member, land 7 l i t /jw - mi. In had con¬ 
sulted tin fudges upon th it i.i- I In <li i ision is thcio- 


ll.tlt tlir 
f pi >r U 1 - 
i li ill'/ *> iU 


fore ol i ly hiuh amhcmlv Luid <V's *l*vi itiuck ilnuu 

with this om'.iih latifii t lb it, if dn hold* i did all h«‘ f * 112 1 


femld substantial!' do for thi hnnlicof the pi t s m ,, vvhos> 
nanus wi j l upon the bill, th w is ill, ih it could he e\- 
pected, am! hr Id, that h« -liouhl it lie iealU a*te»l loi 
the benefit <d the other pithe*- h\ I ikmj t composition 
from tin* act rpfoi, go on the diaw* r Hut the mis- 

fortune of that »hu tin othei patties haie a light by¬ 
law to consulci, what »s (<»i then hunht, and arc the 


judge* of that, and that ha-* !mn n ( an n d so far, that the 
actual Bftnkiuprry ol the acceptor clues not dispense with 
the necessity oi notice «o the drawci. 


That being the law, I felt a wish to find that part of 
the petition sustained, which represents, that the A«*- 
fcignccs and the Solicitor pressed the petitioner to get 
what benefit he could in the affairs at Ifambwgh >* inti- 
mating, that he should aftci wards piove under the Com¬ 
mission But the affidavits amount only to this; that the 
Assignees and the Soluitot, being persuaded, that there 
\va*s a Hankiiiftcy at Ihmbmgh, and a dividend, actually 
set apart, so that in Bankruptcy it was to be considcicd 
as leceucd m diminution ot the ptiml, do make th u ie« 
presentation, and, that the ] i titiom » shall rccei'e divi¬ 
dends nndu that Bankruptcy, btfou* he comes lo piove 
under the Commission in this touutrv, and the lulure 
dividends alVi piooi. *1 he pctiliomi acuudiugh sent 
to lus agent at ilmnbxoqh- not inquiring, whethri the 
proceeding thcie was a Hankiuptcy or a composition, 
and the agent sigiu d the uced ol composition $ which in 
lespect of payments undei it a* tuallv discharges the ac¬ 
ceptor, The question, vvhctlu r the petitioner was by 
baud drawn in, or required to sign tin deed of composi¬ 
tion, is a mere question ot fact J he whole was a com¬ 
mon mistake, under the appiehension of all, that it was a 
Bankruptcy: but, that bung misapprehension, the conse- 
•quriue from, not knowing, what the act was, must fall [ 413 
“ Yol. XL 3t> 
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1805. upon the person who did the act; who therefore, having 
bv himself or his agent accepted a composition in full of 
J‘U ptut* the whole demand, is nnioiiunatelv, but effectually under 
ViihuN circumstances, that exclude any demand by him against 
the diawer’s estate 


*April6 11 IS 
27, 

Partners en- 
gtige<l inui i 
dually in oil km 
concerns if 
the) are dis¬ 
tinct, proof 
way bo nude 
|b m&touptcy 
of debts »» be¬ 
tween the* dlf 
fcrenteMHItNr: 
not, if|bey 
wo mmff 

twJotWl, 
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Ex pant ST. BARM*. 

THF petition, and the affidavits in support or it, stat- 
cd that a joint Commission of Bankruptcv iss '«d against 
Mttculje and fcua s, bv the descnption of Oilmen, Insu- 
lante Biokcis, Dealeis and Chapmen Thev commenced 
their partnership in X703 under an agreement to carry it 
on as guieial Factors and Insurance Brokets, and in such 
othei trades, as thev should ague upon During the pi o- 
giess ol that partneiship Mthulfe canted on the tiade of 
an Oilman, as a distinct and scpatati concern, and also 
was, upon his sole and st paiatc account, appointed Ship’* 
Husband to sundry vessels, and in that iharacter‘tfcft* 
gave orders to the house of Mituilfe and Jet/cs^ as Jns$* 
ranee Brokers, to effect insuiantes, and he also 
,thtm orders for insurances on account of other person** 
Which he had orders to get made. He also purchased* 

C is from the partnership of Metcalfe and Joyce: agjg£ 
eby and by tne premiums, due to them as InsuraJ|^ 
Brokers, MetcMfe was become indebted to the par^ ^ 
ship of Metcalfe and Jeyes to the amount of 7144/. W. £2 
The affidavits represented, that these trades were car* 
ried on in distinct premises; that distinct accounts were 
kept; that the rent and taxes of each house were paid sepa¬ 
rately ; and each had a separate Banker. Under these cir¬ 
cumstances the petition was piesented by the Assignees 
of the joint estate to be admitted to prove against the 
separate estate of Mttcaljc the sum of 7144*/. 9s id, 

Alt . Romtlhj , and Mr , Cullen , in support of the Petition , 
cited Ex ptvte Johns, (a) observing, that upon the affi¬ 
davits these trades were perfectly distinct. 


The Lord Chanckllor. —There have been cases of a 
trade carried on bv three, and distinct trades by two and 
by one cf them , where this sott ot pi oof of a'debt, dis¬ 
tinctly due from out partnership to the other, has been 
permitted as between the pattners, so engaged in differ¬ 
ent concerns. The course of the authorities has been, 
that a joint trade may prove against a separate trade; but. 


faj 1 Cooke?9 Bank. Lam, 538. 
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aot a partner against a pmtner* In the case of Shakcshaft , 1803. 

St n nip, and Salisbury, (b) Lord fbuilow went upon this 
distinction, that, where then* is onl\ one partnership, f '> 
arranging different concerns, belonging t«. hem all, in &r WAHttr 
different wav s, for the benefit of drib rent p»~ts of that 
joint concern, a-» in th.it instance, tin thr*. c pai intis car- 
ijnnj on the business of cotton namiLutuur^ in Lama- 
and two of them in Lw Ion , then' could not be nioot 
b\ the thiee against tlie two: but il the l) id's au p»*i- 
fctrl) distinct, then the thief, is totton mund.n tmcr*» m 
Laumshiu, mi,;ht be ucditois upon the Mpaiatc innit in 
of the two, a* iionmon'y is in I on Jon I am lnilimd to 

abide bv that case and A v pat ft '/oh. Hut I doubt [ 4X5 ] 
whether this <ase conn s up to those . whctb« r thi* de¬ 
mand is rvall\ constituted fn distinct dealings between 
one trade and anotlu r, and is .mv tiling mme than mere 
pciaonal ttceipls ol mom \ l>\ one pat liter, on ao ount of 
the partnership, and to hi laid out lor the partnership: 
not as canning on a distimr ttade 


The petition stood o\ei , until The Lord Chancellor 'tog.'#* 
*r$s satisfied, that tin tiades were distinct; when the 
order was made , dec bum;, that as it appeared, Aletcalfe 
earned on a distinct trade or concern from that of Jfef- 
wife and Jctjes, the paitnership is entitled to prove 
against the estate of JMcn/fe such debt as he in such dis¬ 
tinct trade or concern owed to the partnership. 

fa J Stated, ante, \ol Vi l?’ 711 717 


Ex parte LANE. 


A-#. fcb 


THIS petition was presented by a Bankrupt; praying, 
that the Commission against him may be superseded, and 
the bond assigned. Thcic was no doubt, that the Com¬ 
mission could not be sustained: but a difficulty arose as 
to assigning the bond, dt pending upon the •question, 
whethei the Commission was sued out fioin malicious 
motives. 

Air. Rbmilly , and Air. Unit, in suppoit of the Petition . 
Air. Fonblanque against it. 


. The juris¬ 
diction m 
Bankruptcy to 
assign toe 
bond being, 
with leftrence 
to the Bank¬ 
rupt, confined 
to the case of 
malice, and 
conclusive. 
The Loid 


Chancrlfa* m a case of btnaii* suspicion only would not .usign the bond; but superseded 
the Commission with costs, without prejudice to an ai ti »u 
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J80*. I hr houl Chanc t i i ok. —The exercise of this jurisdic- 
tion n (Julies gieat attention , lor the Statute (a) gives The 
//« v Lord f'hant elht the * jurisdiction to assign the bond, with 
1 leTcicnLC to the Ihmkiupl, onl\ in case The Lord Chun - 

r A 1 iell’j} shallhnd, that the Commission was taken out 'mali¬ 
ciously , and it has bet n latel\ dec ided in the Court of 
King’s Hi nth, t li.tl no one can dispute that finding of The 
Loid Chum (ll'jt , who is to act as a Juiy, and if ]•* as¬ 
signs the hoiul, that is decisive evidence, that the Com- 
mission wax main ionsI\ sued out, and neither moic nor 
less can be ic<c»\iud than the jKi’ahv ot the hond.frtj 
The c uc imixtaiu es of this case at I ast laise stiong 
•uspuion ot a malicious motive Hut the ]>et t ioncr may 
bring an utinn. !i I assign the bond, I not only decide, 
that then was a malicious motive, but t cannot measure 
the damages . llu pc titioiur must have the ‘200/ he can¬ 
not lune mou 01 less J will either duett an ixsut qnan - 
turn (l(t.ini//i(ntu \. 01 an mcjuir\ Ufoic the Master, and 
let him hi mg an action „ a* he chooses 


'Ihe order, afterwaids made, was, that the Commis¬ 
sion should be superseded with costs , without prejudice 
to an action. 

faJ Stat 5 € 1,9 2. JO » 2J 

( a ) p 11^ *S i 'i*h \ fhtnm/i*< t/ t 7 Tirrn It,p iO'J, S,w f t.(n '\. Till>non**** % 
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THE SITTINGS AFTER THINU'l 
4 > UFA). 111. 1M)5. 


TERM. 


~ 1805 

Ww 

L V pa? ft K f N( i 4 fynl 10. 

Jhtff. 1. 

THE petition, prosenuil In J'j/iv King* a bankrupt. In Bankrupt 
|Hrayed a declaration hv Hie Loid Chmitvllot , that there ***> discre 
UOtf having been any dividend deviated under the Com* comarf«Son. 
mission ought not to be an objection against the Cotip* ereas to the 
missioners .signing the Bankrupt's certificate; that the Bankrupt** 
Cetrificate ought under the circumstances to be put in a* 5 ® 1 * 1 ®***® not 
course of being allowed by his Lordship; and that the CQUtrq * 
Commissioners niay be directed to certify, that the pe¬ 
titioner has conformed according to the Statute ; (a) and, 
that the creditors, who signed th< Certificate, are full 
four parts m five in number and \rlue ioi not Us* than 
20/. respectively; or that such other ordei may be made 
as the justice and equity ol the case may lequnc, and 
that the proceedings ma)' be pioduced it the hcaiing of 
the petition The petition stated, that the Commission 
issued against the petitioiiei upon tin bth of AWcnnhn , 

1802: that the petitionei had in all tiling coiifonnoJ him- [ 418 
self, that foui-filths in number and \ahti of the cte- 
ditors, foi not less than 70 / as requited b\ tlu* Act, had 
signed the Certificate, that it was also signed b\ two of 
the Commissionss: but under a petition by the jomt- 
crcditois of* the Union Bank, piaying lihcity to call a 
meeting, to prove then debts, that the allowance of the 
certificate might he suspcnderi, and that they might be 
allowed to assent to, or di *sent from, the Cc i nficate, it was 
sent back to the Commissioncrs to In leMewed , with a 
dncctiun, that those petition! is might be admitted to 


{ a ; Hint > 6, o 7 c VJ 
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prove, and to assent, &c. The petition further stated* 
that two of the Commissions s refuse to sign the Certifi¬ 
cate, upon the objection, that no dividend had been de¬ 
clared , insisting, that it was not occasioned by any con¬ 
duct of the petitioner. 

The Commissioner*, who had refused their signature, 
the third ha\ ing signed, l>\ a ceitihc'atc stated to The 
Lord Cham elhi thcii reasons, whic h they had also stated 
to the Bankrupt: \i/ the c lixumstanre, that no dividend 
had been declined • a declaration bv the Bankrupt to one 
of them, that, if he should not get his Certificate, he 
would suptisedi his C mimission, winch he refused to 
explain to thtir satislac tion: the only exptai ation being, 
that it Mould bt for the mieiest of his creditors on ac¬ 
count of the inhumation he could give relative to his 
estate, that the debt*., due to him, represented to exceed 
25,0(X)/ were, w ith the exet ption of two small sums, stale 
demands, or cl.umid liom poisons out ol the jurisdic¬ 
tion , and the Bankrupt’s examination not necessary as 
to the greater part: that a 1 irge property, that will comfe 
to the Bankrupt’s \uh altu the death of hfci brother* 
protected fiom the cn ditors only by a settlement after 
taatriage, was not disclosed , and upon the cirturn&tajWftp 
they have reason to doubt, whether the Commission Wit 
taken out bona fide , and have a strong suspicion, tbftl 
fictitious debts weie proved foi the mere purpose of ©b* 
taining the Certificate. The Commissioners also repeated 
these reasons personally m Court; declaring, that they 
cannot conscientiously make the Certificate. 

The Attorney-Genet a/, Mr, Cooke s and Mr, Ptowden , in 
support of the Petition, 


The Lord Cn \jsci m.or —This case is very import¬ 
ant, and peiletth nc*v\ m the principle : a petition to The 
Lord Chant ellot to diiut the Commissioners to make 
their Ceiti/icate in the terms of the Statute of Geo IL 
Loid fiiudn'iike's language in Ex parte IVtllmmson^(a) 
though not that of decision, but that he did not know, 
that a mandamus would he, has been repeated since con¬ 
tinually in Baukiuptcy V disuetion, unlimited, is un¬ 
known to the Law and Constitution of England. It is 
the duty of the Commissioneis to communicate without 
reserve the reasons upon which ihnr judgment is formed. 
Many things aie to he observed, where The Lord Chan¬ 
cellor decides upon allowing or disallowing the Certificate, 
with which the Commissioneis have little to do. If upon 
all the circumstances the conduct of the Bankrupt, and of 
creditors m some instances, where it is connected with 


t a ) IM 32 2 Us, 241? 
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the knowledge of the Bankrupt, at his conduct, the Com- 1805. 
mission appears to be the Commission of the Bankrupt, v^-vsa 
not of the crcdtiois, The Lord Cham ( I'ot is hound not to J-* /•./ te 
grant the Certificate. '1 he tiuumsuuo*, that no dividend KlNrt 
has been declared, is not alone ••ifiu.iiiit. hut it may with 
other cncumsiiiiKes picv.ul, and it must he hi might as a 
fact wtth othei ufcumstanc cs to h. ,ti upon llu question, 
whether the Comnnssioneis could with judicial tnitti 
make theCeitificate i have fuquentix allovw d a t.eiu- 420 J 
fit ate, whet e a dividend had not !»< e»i made But the Com* 
missioncrs stand vtiv nuuli a- l do widi i* i uiuc to an- 
othei point. If J should teiusi to allow llu < eitH'iau* 
ngain, the Bankrupt might di-ne mi to n-consider that 
judgment, or he might tome upon odn i <neumstam.es. 

So the Commissioni j s ought to In u t .pi to itions ns to th j 
circumstances, tlu want ol a dividend toi .nuance. I 
hesitate to make am oieiei upon tlu Coinin'voont is to 
review their juelgmc nt, lot tluv will not struph to do so 
Without an older. If finalis tin \ cannot hi s uisfi-d, then 
discretion must he, in a sense at least, a judu lal discie- 
ppn: whether liable to control, m not, is another consi* 

.ijjtfNttion. Hie Commissioners cannot honcstiv jefusc 
db^hr Certificate, unless until i the sam lion of then' oath 
fhey are satisfied, that the Bankrupt ha* not duly con¬ 
formed to the Statute s , and, that there* is leason to doubt, 
whether he has made that discovery he ought according 
to the Statutes to make. They are pledged by the sanc¬ 
tum of an oath to speak their real sentiments* arising from 
their observation upon the whole of the Bankrupt's con¬ 
duct. Their refusal is to be taken, as if they swore they 
could not grant the Certificate. Lord Hiuthw^ Lord 
JRosalytiy and Lord Clarc % delivered in tin* House of Loids 
their clear opinion at length, that much less mischief will 
arise from trusting that pure discretion to the creditors, 
than by leaving n to The Loid Chanictht to decide uiulu 
all the circumstances, whether the cicditots had a solid 
ground lor refusing to sigu the Ccitdu ale 1 he l in* ciage 
of the Statute requires a positive act by the Commis¬ 
sioners also. 'Ihe} are to ceitify, whit seems to me the 
collection of their reasoning upon then whole observa¬ 
tion, that there is no reason to doubt, that the Bankiupt 
has made a full disclosuie. That is a distinct fiU, with¬ 
out which the Ceitiluate does not come to I he Lord 
Chance Hot , whose act is preceded bv the act of* the Com¬ 
missioners. The Lord Chmudhr^ granting, or withhold- 421 ] 
mg, the Certificate, is influenced by a vast number of con¬ 
siderations, to winch the Commissioneis aie not to at¬ 
tend. I feel considerable doubt as to the conuoiover 
them , and whether, if theic* is that cnntioiling j vnv. j, it 
is in me to direct them to do that, winch i l » v var.uot m 
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180S. their consciences do. Upon that I have so much doubt, 
Wx/ that I should ha\e the consideration of a Court of Law, 
fir path before I would act* If the petitioner moves for a manda- 
Kim. vivS) the question will be, whether the Court i ould inter* 
fere, if the Commission* is state, what I take them always 
to state m substance, refusing their Certificate, that they 
cannot upon their oath s.r», the Bankufpt has conformed 
to all the Statutes, and, the\ have no jeason to doubt, 
that his disclosuie is full. This is nothing more than a 
question oi Law. Hu Couit ot K.mg\ Bench, deciding 
upon that, will take into consideration, whethci that is 
the only rt medy , 01 whe tlu i 'Hie Lord Ciuou rllor has a 
right to make such an older as this petition pia\s 
The petitioner tnav make an) appluauon to the Com* 
missioneis, that he thinks proper, to review the proceed¬ 
ing: but until then conclusion upon that application is 
stated to me, it is not necessary for me to do any thing. 


The Commissioners persisting m their reiusUl to ccr- 
tify, the petition ''tood lor judgment * 

t 

•A# L The Lord Chanckli or. — When the Certificate under 
this Commission was laid before me, I looked into it; 
< and circumstances appeared in the Bankruptcy, that made 

it difficult to believe all was fair. It was apparent upon 
1 *22 ] the Certificate, of which I do not recollect a former in¬ 
stance, that it tqid been prepared, before the Commission 
was taken out. The signatures also appeared suspicious: 
many upon erasures; and it was probable upon the face 
of it, that names had been erased. The Certificate had 
recited, that a Joint-commission had issued against Kmg 
and others: stating the conformity of the Bankrupts un¬ 
der that Commission; which had never been taken out; 
and the result is, that a Joint-commission having been in 
contemplation, this Certificate had been prepaiedi that 
Commission however was not taken out; but a separate 
Commission issued, and the Certificate, that had been 
prepared for the Joint-commisb’on, was by erasure and 
management reduced to a Certificate, applying only to this 
Bankrupt. The Certificate having been signed by seve- 
ial persons, the signatures were re-traced with a dry pen; 
and then an affidavit was made, that those pei sons had 
signed the Bankrupt’s Certificate. I declared, I never 
would allow a Certificate, obtained in such a manner. The 
objection consisted more in those very peculiar circum¬ 
stances than any thing, that appeared then upon the pro¬ 
ceedings in the Bankruptcy. 

The petitioner seems to have been under some diffi* 
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cxslty m determining what relief to pray. ;lFb<f petition 
fcalfiTupon ityc t<t dS^ome act, in order to force the Cott- 
ifti$sfoners u> ^*wbAf the petition alleges * to be their 
dyty. ‘Fyjfrt, I must be satisfied as to inj pjwer 2dly, 
whicK 1 have miich considered, tlut, supposing Fhavetto 
powr, it is fit for me to mtc lposc m am other way ; for 
if different dutiesVrc by law rep' rd in different persons, 
I have a very serious doubt, whether H is propei to conic 
to those, who have no light to lrgulate the discharge of 
the duties of others, to di »r uss, how much more 01 less of 
recommendation is to he giw n to pn *ons, who are to act 
upon their own consciences, to act, not under that influ¬ 
ence, but according m the directum of those who arc 
not intrusted to deteimiuc «lut is right as to that. 

First, To consider my authority to set the Commis¬ 
sioners right, if thev are wrong 2dlv, if l hast no such 
authority, what step it ran he pinpet ioi me to take The 
Commissioners examined the Banktupt very htiictU, 
ftxtd verv properly also, as to other topics appearing on the 
Certificate; and they aver, that accoiding to their con- 
arfentious* sense of duty undei the obligation of their 
Oflpftl they cannot do the act he proposes to them. .Upon 
that the question arises, whethei 1 can inform them, that 
Aty shall sign the Certihc ite ; whether, acting under that 
crbK gation, they feel themselves at liberty to do so or not; 
or, if I cannot say that, can I, if my conscience differs 
from their’s, give them a hint to substitute tnv conscience, 
after the oath they have taken to act according td* their 
own? • 

Previously to a certain period, the arrangement and 
management of the estates oi Bankrupts was wholly in 
the persons holding the Great Seal, in this sense, that 
there were no Commissioneis. Afterwards it am the in¬ 
crease of business the appointment of new oifieeis became 
necessary, and many vc\us ago it was incumbent upon 
those, to whom that authontv was committed, to deiolve 
it upon persons who were to act as Commissioneis. Their 
duties under the various Acts oi Paiiiamcnt are *,erj im¬ 
portant. They are bound to take an oath, obliging them¬ 
selves, under that solemn sanction, faithfully, impartially, 
and honestly, according to the best of their skill and 
knowledge, to execute the powers and tiust& leposed in 
them as Commissioners: and that without favour or affec¬ 
tion, prejudice or malice. At different periods different 
benefits, upon different teims, were given to Bankrupts: 
their conformity, manifested in different wajs, entitling 
them to the benefit. At this day, to obtain the benefits 
to which he is entitled, he must obtain his Certificate; 
and to entitle him to offer it to The Lord Chancelhr for 
allowance, four-fifths in number and value of the credi- 
Vol. XL o7 
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i tors for not less than 40/. respectivelytawt iign it Thet 
mo«t absolute and 1 entire discretion^in insisted to the 
' f $hrparte creditors by*the Statute; and there cad be ,W'stronger 
Kino proof of the good nature and humanity of the British 
character’than the readiness with which creditors sign, 
without any thought, even previously to the third meet* 
ing, when a full disclosure is to be made; though at the 
Whether a time of signing theie has been no examination; a^d I 
fttgii&ture of ^ mention it with a hope, that Commissioners will remem* 
Certificate* bet, that it is very doubtful, whether a signatuie pievious 
previous tothe to the last examination is such as the Act of Pailiament 
fast exam'mft- intended. 

Next the Commissioncis ate to sign; who love the 
right given to them to exercise judicial discretion, duly 
and fairlv applied to the circumstances , whom, it appears 
by the Act, the Lcgislatui e lecollected as having been 

E resent at all the transactions during the Bankmptcy; 

etter judges therefore of the conformity than The Lord 
Chancellor or the two Judges can be , and therefore the 
Legislature directed, that the Ceitificatc should he before 
tbc latter a consideiable time, to give oppoitunity foe 
complaint before it should be allowed. The words ofthe J 
Actfnjare very large, and the Certificate is, not merely, 
that he has conformed himself, but, that he has made m 
full discovery of his estate, and in all things conformed 
himself according to th* directions of the Act; and there 
does not appear any reason to doubt the truth of such 
discopiery; or, that it is not a full discovery of all his 
estate and effects. Two of the Commissioners have stated 
to me under the sanction of their oath, (for every act 
done by them under the Commission is done under that 
v sanction,) that they cannot certify, that they have no re a* 

■ ' son to doubt, that this is a full disclosure and discovery. 

Then, notwithstanding that, have 1 a right to issue'* 
mandatory order to them to say, that it is i No such au¬ 
thority is given to me. If it exists any where, it must 
be in tlfr Coiut of King's Bench, by an application for a 
Whether a mandamus. Whether that will lie, or the proceeding can 
go further, if the Commissioners state upon their oath, 
OTPrSnk * ^ iat l ^ey * la< * rcas>on to duufc\ whether a full disclosure 
ruptey to sign has been made, is not for me to discuss. There are many 
the Bankrupt^ acts of the Commissioners, that the Great Seal cannot con- 
trol; the l ommission^rs having the authonty to do them 
* ** ftr *' given by the Legislature. I do not think, upon reflection, 
that if the Commissioners commit the Bankrupt for not 
answering to their satisfaction, sitting in Bankruptcy 1 
could discharge him. (a) They have that power, and in 

fa ) Suit 5 Geo 2 c SO s 10. 
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that^ase I know it fci**, been held,and properly* that theii 
opinion, whethet the answers are satisfactory* may be 
reviewed. But the mode is hv suing out a writ of 
jeorfius and a return to that; and then The l.ord (Jhtmcal* 
lor, not under the Bankrupt Statutes, but as a Uw officer, 
having a right to issue fhat writ, by the general law, has 
the return brought to him, as any other Judge, and de¬ 
termines ; the review of the conduct of the Commission¬ 
ers in that instance not being shut out. 

It is then objected, that ;t man may have fully conform¬ 
ed, and yet cannot have Ins Certificate. The answer is, 
that the same obserwiiion will apply to the Great Seal, 
and the Judges, to whom the Certific ate may berefimed ; 
and is founded in the necessaiy consequence of the infir¬ 
mity of human judgment The power oi determining 
must be lodged somewhetc: More cannot be done than 
by placing it somewhere under the most solemn sanction , 
and against innocent error xelicT < annof be gnen by those 
who have not the power. Many cases may o< cur, in which 
the mete circumstance that a dividend has not been made* 
IS'HO objection to the allowance of the Certificate by The 
&&rd Chunvilo / : hut a dec laration, that that circumstance 
is no reason for either TheLonl Chttmvllor, or the Com¬ 
missioners, withholding the G» i tificatr, is an abstract de¬ 
claration, that may be true or false, avoiding to the cir¬ 
cumstances of everv case. In many instances it may be 
Certain, that, though no dividend has been made the dis¬ 
closure has been full and honest, and, that the dividend 
has been prevented only by cirtumstances, that made it 
impossible, or prejudicial to the creditms, to make a 
dividend. On the other hand, I have no difhcuhv in say¬ 
ing, that is a circumstance, to which the Great Seal is in 
a due degree to look. A case, like this, the creditors 
upon the third examination led to suppose 10,000/ will 
be coming to them, and the Certificate is not laid before 
the Great Seal until two or three \ears attcrwaids when 
the property ought to have be M n dmubufed, and the pros¬ 
pect held out to the creditois, is 1 educed to an actual 
produce of about 900/ and particulaily with suth a Cer¬ 
tificate as this, must be looked at with great anxiety and 
jealousy. An abstract rule, the refill e, which will not 
govern all cases in all circumstances! is an undue pro¬ 
ceeding; and the question both before the Commissioners 
and the Great Seal must be upon all iht nccunistances of 
the particular case; upon which question both of them, 
acting under the sanction of an oath, are to determine 
what is light. 

The public nature of the proceedings helot e the Com¬ 
missioners, and the responsibility of the Commissioners 
by gi\mg the reasons for their conduct, is one of the be$t 
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securities. They have certified to me tMsjt they gave the 

Bankrupt ait opportunity of explaining hifs declaration/* 
that, unless he should obtain his Certificate^ he would 
supersede }iis Commission. If it is his proceeding, it is 
not a Commission withm the Act of Parliament: whe¬ 


ther that is a ground for the. Commissioners to refuse to 
sign the Certificate ; or, whcthei they ought to state to * 
the Great Seal, that they had judicially hrt apprehension 
of it- That declaration is capable of two interpretations : 
either the obvious one, that he has the power, and will 
exerciseit; oi the sens* the Bankrupt afterwards gave 
to it, that, having regaul kj all the circumstances, in 
which he stood, as to the information he could £»\e i da¬ 
tive $o his estate, it was for the interest of the creditors, 
and they were tomtmed of it, to hate the Commission 
superseded. 

The Commissionets by their certificate further say, the 
' two, who itfuscd to sign the Ceitificate, stated their rea¬ 
sons for withholding then signature: 1st, that declaration, 
which the Bankrupt refused to explain to their satUfaO , 
tkm „ and from the circumstances they haw reason tW 
doubt,, whether the Commission n taken out bon a fi*t • 
' 2dly, that the Bankiupt stated debts due to him at 25,OQQK 
and the result upon his examination was, that, with fhft 
* exception of two small debts, they were cither stale de¬ 
mands, or due by persons out of the jurisdiction; and 
' . ae to the greater pait his examination was not nece^saiy: 

3dly, that a large ptoperty will come to the wife of the 
Bankrupt upon the death of her brother; which will be 
protected liom the creditors of the Bankrupt only by a 
settlement aftei marriage ; and that was not disclosed. 

£ 4$S J With reference to these reasons, if the consideration 
was before me, whether this was a full disclosure or not, 
attending to all the circumstances in this Bankruptcy, 
that dtxlaration, with the explanation, as it is called, 
looking at the state ot the property, as it has been repre¬ 
sented bom time to time, available to the extent, in which 
it has been made available, making just allowances, (and 
certainly great allowances aie to be made adjust allow¬ 
ances,) for failure by dishonesty, the death of dthtors, 
and other accidents, which crush the expectations of ere- 
ditois, making all allowances, that can he made, recol¬ 
lecting what passed upon the fornu r Certificate, and con¬ 
sidering it in this pomt of tiew, that the fact, whether 
the Commission is the Commission ot the Bankiupt, or 
not, may be material as evidence with reference to the 
other fact, whcthei a complete disclosure has been made, 
and looking to the settlement of the Bankrupt’s wife, and 
the nature of the examination, hue stated, it would be 
too hasty in the exercise oi such a power, if I had it. 
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without; great consideration to a*y, there is no reason to 
doubt, that this is a full disclosure- It the Commiasiouers, 
reviewing their judgment, still think, thue is reason to 
. doubt, l do not see how they can set then hands to the 
Certificate j and as to the consequence, ii they mistake, I 
can only lament it: hut I cannot either by older or inti¬ 
mation tell them,* having taken that oath, that thqy are 
to act in any manner, that is not consistent with then 
own conscientious judgment, upon an anxious and pain¬ 
ful review from tune to time of all the chcumstances of 
the case. 
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ADAIR o. TIIK NEW RIVER COMPANY. [ 42 ft ] 

THE bill stated the iworpoiauon of the New River Aug 1 
Company by King James I. icscrvirig to the Crown one Whether an 
tfjiotety of the profit to ansr , and actoidmgly the (' om * or 

JwSiy granted at the nomination ol the* King, and for the w,tof tfiepro* 
Use and hem fit of him, hn heirs and successors, to the fits «f the 
use of trustees, one mulct) of all sueh fines, sums of JStawCfotopa- 
moncy, benefits, and piofits, whatsoever, above the c\-the'fnll*%««*• 
ponses; upon tru^t lui tile King, his heirs and successors. men ,t to the 
By indentures, executed in the seventeenth v car of King L»<i-tax,or is 
Charles X. to winch the Company were paitus, his Ma« tubavotliube- 
jesty granted to Sir Thigh Middleton, his heirs and as-i^to t£e pro- 
higns, all the trust, use, and benefit, of the moiety of the portion, of a 
Crown, provided, and Sir Hugh Middleton covenanted, reduction in 
that he, his heirs or assigns, would pa} for the use of the 
King, his heirs and successors, the \ early rent of 500/. imntupontjii® 
By several grants of the Crown and mi sue assignments profits of tfip 
that lent became vested in William Admit who died hi Company at an 
1 TH3 ; having devised the rent to tiustees and their hciis, 
to the use of the Plaintiff for life, with remainders o\tr. The bill by 
The bill further stated, that by various as ighiuents tiw Annuitant 
the nuiietv of the Crown became vested in the Comnany, * 

or m the Company and the other Defendants, («ignt in t.Is ir »g°tu ratset 
number,) and oilier ptiMins, amounting to one liundi td, ancqmiyaa to 
ora much greater number, that tin* piolits amounted to d* ja^fitaris- 
*50,000/. a-v ear, and v» cie assessed to the land-tax in the to* 0 " 

Yearly sum of 36*K>/. being 4.*. iv the pound upon the t |, c \ ct 

The <*uieia| ri.le iciinni’icull ’ >*• •»•»• io in pu # i< ** <i » ns# «1 y* jth, where 

i* «s ji»,ptA‘ tusM ‘ y or < \t*OTM* y <W!u ufi in *>u< h * t\*»«, to <»bt * it s <fi < re*', to evta» 
*«’i«)> the ii^hi '»t - »t t«> * ii *> 1,1 , instance. t)n»< ouit run requi c, wmUcs sufficient to 
> .n> i fan conUst, ^1) «m<fi the i t»M being istshl'-h il t in that vsy, consequential 
r« ii< t mn> be Ii of 
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yearly sum of 18,000/. the nominal VmouBt of the profits* ; 
but not more than U. 6 d. or at mosjt 2<?»,upon,the real pro* 
fits. The bill stated applications by the plaintiff to ther, 
Defendants for a discovery of the real amount of the 
profits, and payment of the 5(X)/. per*annum from April, 
ir08j deducting the land-tax in proportion to What was 
actua|ty paid by the pioprietors, and ,tb be VepaW what 
was civet-paid by him; which they lefused, claiming to 
deduct 100/. per annum for the land-tax; and that they 
have paid only 400/ , and charged, that there was not 
any tangible or corpoie.il ptopertv, upon which the Plain¬ 
tiff can distrain, and the parties are so numerous, and 




the shares liable to so mam complicated trus fc ^, and so 
fluctuating, that it is impossible, if the Plaintiff could 
discover them, to bring them all before the Court; and 
these impediments were pioduced, not by the Plaintiff, 
and those, under whom he claims, but by the Defend¬ 
ants, and prayed an inquiry, what sum of money ought 
to be deducted on account of the land-tax; that the De? 
fendants may be deqiccd to pa\ the difference between* 
that and what was actually charged, and that the right 
of the Plaintiff may be declared to receive the rent whJ}* 
Out any greater deduction than after the rate actually 
paid. 

The Nerv River Company by their answer admitted, 
that theij;profits were mote than 18,000/ per annum , but 
did not state the amount. They submitted, whether all 
parties interested aie not necessary parties, notwithstand¬ 
ing the moiety wcm granted to a single person. 

An objection was taken for want of parties ; all the 
persons interested not being brought before the Court. 

< Mr Rnhutd *, Mr Alexander , Mr. Bell, and Mr, Nravc, 

C«1 ] for the Plaintiff —The necessity of bringing all per¬ 
sons before the Court, to whom interests in the pro¬ 
perty belong, though true in theory, does not ptetail in 
practice. Where it is impossible, a case of exception 
,, arises In a late case Harding v. Pratt , upon that ground 

the Court gave liberty to apply for an Act of Parlia* 

, ment The same principle appears in The City of Lon - 

,don v. Richmond*(a) ^vmtine v. Yard,(b) and Lloyd v. 
Looting, (i) This Plaintiff has before the Couit some 
of the parties interested, and the legal holders of the 
property. Some of the persons interested, being be¬ 
fore the ‘Court, arc sufficient to maintain the ques¬ 
tion. In the instance of a bill by simple contract credi¬ 
tors against trustees insisting, that an estate is charg¬ 
ed with debts, it may be impracticable to bring be- 


fa J 2 Vem. 420 Pre Ch 156 1 Bro P. C 30 . 
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fore the Court all the brind creditors. They* be yerjf. 
butoerous, and not known. The habit is to br^ig some 
of die specialty 'creditors, to, discuss foe question with, 
the Plaintiffs ; which is then decided with reference to the, 
trustees ; and the estate declared well charged; though 
only a few specialty creditors are parties. It is not even 
necessary to make any of them parties, and decreet* ha\ e 
been often made upon bills by simple conttact creditors 
iif the absence of all the specialty creditors , though ge¬ 
nerally for convenience some of them are made parties, 
as being interested to discuss the question. As to the ie- 
jnedy of the Plaintiff, there is great difficult in distiain* 
ing. The Crown made the Coipoiation the legal tenants 
of the estate. The only title in the Crown was to an ac¬ 
count; therefore no more could be granted to Sir Hugh 
Middleton. The subsequent giants ol the 500/. a->ear, 
partaking of the nature of a rcnt-chaigc, could give only 
a right to an account. The Court will assimilate it, as 
ggpeh as possible, to an equitable distiess: fixing it upon 
TOpOse persons, whom it may be possible to make parties, 
like rule of Equity, to bung befoie the Court all per¬ 
sons interested* as in the case of a joint and set era! bond, 
is a rule of convenience, for the sake of the Defendants ; 
but it cannot be used to disappoint entirely the justice of 
the Court, as the Defendants are entitled to contribu¬ 
tion ; which w ould be an abuse ot the rule, contrary to 
its principle and object; and would make the forms of 
justice subversive of its end. That rule is thciefoie in 
many cases dispensed with upon the principle of conve¬ 
nience, as legatees, general and residuary, are represent¬ 
ed by the executor. In the case of scheduled creditors, 
vciy numerous, the objection, that they must be before 
the Court, for the puipose of having a decree for pa\- 
ment of debts out of real estate, has been made ; but has 
not prevailed: and thcie are many othei instances, in 
which for convenience, or lather necessity, the rule has 
been dispensed with. 

Independent of the Land-tax Acts the Plaintiff is enti¬ 
tled upon equitable prim lples : Brot kmau v Hollywood (a) 
Upon the strict mle the Court would not withhold the 
relief upon the head of mere accident, still less where 
the difficulty arises, not from mere accident, but from 
the conduct of the party himself: Sir Hugh Middleton 
having put lus moiety into such a number of Assignees, 
that it is totally impossible to sue them indnidiutly 
That entitles the Plaintiff' to the remedy in this Court. 
The doctrine, that, where by accident the remedy for a 
:rnt is lost at Law, lelief may be had here, is \cr\ old: 
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Thotddik* tv Allen Ati) Eaton C$l?egt*T^$eayc1ump and' 
Reeds. (r) Qatoy v. Davy. (d) Cranfarn *"v> Crisp, (a) This* 
anooymou* case m Precedent* m Chancery, (b) The Duke 
* * qf Bridgewater v. Edwards, (c) The Duke qftfatois v* 'flu r 
y f Jk^mi Gt> r P or ®t*Q n Q f Radnor t (d) in which the .preceding 
rww cases arc collected. Thebe authorities establish the prin- 
[ * 433 ] ciple, that, where by accident, or the lap&e of time with¬ 
out default, the legal remedy for A rent h gdne, not ab¬ 
solutely, but so far, that it is morally Impossible to ob¬ 
tain it, the jurisdiction in Equity arises. It is difficult, 
with reference to this pi maple, to distinguish the case of 
lands intermixed from this, of prop* itv split and divided 
, into so many pm ts, that it is impossible to proceed against 

each individual proprietor, a confusion ot proprietors, 
t „ ansmg from the parry’s own act, making this jurisdiction 
absolutely necessary to answer the ends of justice. Both 
" ' ^ the circumstances forming the icasonm The City of Jon - 
lion v. Rvhmondf*) concur here s 1 st, it is equally im«* 
practicable to make all these parties: Sclly, the difficulty^ 
1 & created by the act of the palt\, unclei whom the Dm, 
fondants claim. * ^ 

The Land-tax Acts are of very peculiar constructing!? 
hut the true meaning is, that the Commissioners shall, by 
an assessment of 4s. in the pound, raise the sum impos* 
cd by the Act. The provision as to ice-farm rents turns 
Upon this; that what is raised shall be borne in propor¬ 
tions by the holder of the rent-charge and the owner of 
the land 5 and the decision in King v. IVeston (j) was ac¬ 
cordingly . But this is not a feerfarm rent, or a rent of 
any kind, but a species of Annuity, arising out of this 
L 434 ] transaction between the Crown and Sir Hugh Middleton y 
having reference only to a trust estate. 

Mt . Romillu , and Mr. Martin , for the Defendants , indi¬ 
vidual profit irtots of shates in the King** Moiety .—Three 
questions an«e : 1 st, whether this Plaintiff is entitled to 
relief in Equity ? c 2 dl>, if he is, whether all the proprietor* 
of the King’s moiety ought to be before the Court t 3dly, 
whether the Plaintiff is not bound to pay 4s. in the pound 
upon his rent ? This Plaintiff is not entitled to relief in 
the suit, and against th,s parties, in which and from whom 
he seeks relief. The Corporation are trustees only for 
the proprietors of the King’s moiety 5 not for the Plaintiff. 
The Coi poration have vested in them the legal estate in the 
whole of this great adventure; of which they are entitled 

fb) \ Ch Ca 121. fc ) 1 CL Ca 144 . 
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to a moietv themselves; holding the other moiety toi 1805. 
the grantees of the Crown. Thar duty requires them 
"^merely to pay the land-tax upon the whole, and then to Ad. m 

pay a moiety of the profits to the poisons entidid to the *' 
King’?, moiety, having nb immediate pn ay with the viwttm* 
Plaintiff; so as to.iaise a trust , having paul ’’im only as Cumpam 
agents. The case of the Coipotation of AV*i> Rudnr.t (a) 

Jus»no analogy to tins. Whue the ohjeitis to hau a 
cluige paid out of land, the Plaintiff must bung ail the 
proprietors. 1 hat is the inundation oi the equit.ihK ju¬ 
risdiction , for it the leiiudv by distress ts adopted, a 
tight to contiihutum aiis.*s At least it wa*- incumbent 
upon him to hung ioiu ud all whom he knew to be pro¬ 
prietors '[ he objection, that the dilht ult\ was cieuU d by 
the pm tv himself, Sir Hin>h Mullhlon dividing the share 
among such a mini lu \ of p< rsons, would appiv to eveiy 
case : that, h*i instance of a man hat ing an < state, chaig- [ 435 3 
ed with a rent, splitting the v state, so that it became di- 
lYided among main piopmtois • m which, howe\cr, it 
been ht hi netessar) to bung all the piopiirtors, an 
{dirties lint tin puson railing out all these interests, 
was Sir iMuhikt'jV'Uot the Nt w River Company. 

The case in Pnun'tnt& in Chant tty (a) was a bill on be¬ 
half of the P].iint>ffs and all other proprietors of a very 
great adventuic, except tin Defendants, and they might 
have come m at any time, upon the principle of a bill by 
creditors on behalf of themselves and all others. An in¬ 
stance must be shown of a bill against particular indivi¬ 
duals ; where there were a great many -others, against 
whom the Plaintiff had piecisely the same equity, and 
relief given against some, not against all, even whom the 
Plaintiff was awaic of; with a view to conttibution among 
them Many instances occur of a light uithoufc a remedy. 

The <ase of Druiij Lane Theatre (A) was an instance, if 
all the points had been pressed , the number of persons 
concerned being so great, that it was impossible to bung 
them ail be lore the Court. The Couit does not admit the 
abstract proposition, that a wrong without a lcntedy can 
subsist, but points out particular parties; and requites 
them to be brought. The leason is the inconvenience of 
the remedy. 

But in this case it is absolutely necessary to bring be¬ 
fore the Court all the proprietors. Some mai be m cir¬ 
cumstances perfectly distinct from all the otheil. Some, 
tor instance, may have redeemed the land-tax: the pro- 
pi letors.of Neiv River shares being allowed (*) to redeem [ 436 j 

(a) The fluke of Lath v The Cot p nation &/.V 1.0 Hiulnor , 2 Jtro. C, 
r v»8 51$ 
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1805, cnch 1ns own individual share. As* to the rest there must 
^vv/ he a reduction even year, in proportion to what has 
iiiAiu been paid bj the Plaintiff's interest, but as to those, who 
T ’ had icdtemed, such i eduction should not take place In 
vr-i/ uivrn a(C0Unt therefore the share of this rent-charge to be 
<;oMi*ksr paid by those, who had not redeemed, would vary every 
year: not so as to the oihus One,’who redeemed in 
1798, must have it taken as it was m that year: another, 
having redeemed in 1799, as it was in that year. If is 
necessary, upon these questions, that all these persons, 
interested, should be befoie the (,omf: the propnetots 
not hawng m themselves an\ l< gal » state, art not trus¬ 
tees for anv peison Unless a covenant urns with the 
land, the Plaintiff has no light against an) pa* Menhir in- 
tlividual 1 he principle, upon which all parties are to 
be biought before the Couit, to prevent multiplicity of 
suits, would not be attained upon this bill, on account of 
the right to contribution among these propmtots. The 
onl) effect would be to impose upon the Ochndants 
Very difficult) which the Plaintiff would avoid. (1 ^ 

Upon the merits, this nnt-charge is a ie^-fatm Ttnt, 
payable to the Crown, within the Land-tax Atis. As be«* 
tween the King and the repiescntattves of Sir Hugh Mid¬ 
dleton y it must upon the covenant m the grant of Charko 
X* be considered a fee-farm rent still existing in the 
Crown, and then clearly upon the Acts of Parliament: 
the land-tax is to be assessed at 4s. m the pound: that 
is* the owner of the property is en ltled to make that re* 
duction, at the same rate, at which the land is assessed* 
A certain sum oi money is to be raised in each division, 
when the land-tax is at 4 s. m the pound ; and a less sum, 
if less than 4v. It is left to the proprietors to make the 
assessment. It happens in many parts of the kingdom, 

[ 437 J that, when the tax is at 4 s, in the pound, the assessment 
is at 2 a oi less. kinq v, IVtston, (a) is the onl) decided 
case , establishing, that the deduction from the Annuity 
is to be in piopoition to the assessment upon the land* 
But u never was decided, that as a valuation less than 
the full valuation is given in, the land being assessed at 
much less than 4 e. in the pound, therefore the owner of 
the rent is to be assessed * t 2 a. only, or less. The great* 
cst inconvenience would ensue : a total uncertainty ; and 
a new r account must every year be taken of the profits of 
this guat adventure. A profit, arising from the pay¬ 
ment of small rents, liable to an increase of rents by the 
erection of new buildings, and to loss by the failure oi 
tenants, cannot be the same in any two years. Suppose 
the profits of the Company reduced m consequence of anv 
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calamity by fire: the "owner of the rent would not parti- 180J. 

upatc in ibai loss, as long as 300/ was received in the * l^v>a 

* shape of profit. \Vh« thei this case is put upon mistake Aim* 

or fraud th‘ Plaintifl is not entitled to rebel in Equity: ^ 4 

if upon fraud, he comes for a proportion of Jhc spoil: if $ t%v {J IVIR 
upon a mistake, giv mg an ad\ antage to all the ] ropi letoi % Cunp* 
he claims his pioporuon , admitting, that, if the event 
had bt cn different, he would not hue borne an\ loss. 

Jit . Hatt^fot the New Rivet C'.npamf ,—The objections 
aie, fust, to the |uiisdic:i«>n upon tins subject * e 2dl), 
whrthei tbe pu suns inlet Cited aie broujjht bcioio the 
Com t, so as to enable tin Couit to deuce upon tht rights 
ol all parties: and ddh, upon the title ot this Plaintiff. 

Legal rights, and t!»e < (implication o i them alone, do not 

raiie an equitable juiisdittion Hus is aigued upon the 

case ot a legal tight, which cannot lie pursued at Law. [ 43& ] 

The proposition is tiue, il appli d to the loss ol evidence 

of I he light, and to othei cases, whuc the Couit ever* 

.vjrjnmis a copcmicnt juiisdutiun, grnng complete relief# 

* Waving originally taken jmisdiction upon the giotind of 
jftecident. Hut m this instance then* is no such ground of 
Jurisdiction. The representatives of Sir Hugh Middleton 
Would have om gionml of equity against the Company; 
that one tenant in common mu\ consider the other, tak¬ 
ing the whole pioht, as his bailiff: but m such a case the 
Plaintiff must show, that they aie tenants in common. In 
order to raise a trust there must be some privity. Nothing 
has ever taken place, constituting an\ relation between 
the Company and this Plaintiff, making djem trustees for 
him. He is not therefore a cestui/ que trust , in the pure 
sense ; and if he can, thiough Sir Hutjh Middleton , bt con¬ 
sidered as having an equitable lien, the Company cannot 
be described as trustees, but aie meie stake-holders* 

Then can the Plaintiff tome into Equity against the stake¬ 
holder in the absence of the persons interested to resist 
him ? In i&umttn: v, Ycud, ( a) all the parties in substance 
were before the Court; as all might base come m after 
the decree; as Plaintiffs m effect, and embiacmg all the 
interest in the subject The City of London v. Rich - 
tnond,(b) is accounted for in the same wav; and the 
Court compelled them to bung the peisons legally ac¬ 
countable , but not as to the equitable subdivisions; as 
the assignee of a mortgage is the only necessary party; 
and the mortgagor is not obliged to bring all ihf persons, 
among whom the interest is subdivided , being only sub- 
oidinatc equities, which the Court does not notice. But 
in this base the Proprietors aie primarily accountable. 

*~<i ) 1 Fq> Ca. M 7 A 
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1805. Many of them, if before the Court; might suggest equi- 
ties, with reference to their own acts, upon which, even 
Abaui * supposing the Piaintifl to have the strict legal right, the 

* Couit would refuse to act The only and proper remedy 

Nm? iTiviit * s therefore at Law, and there is no Equity to impose 
upon the Company this obligation of peipctual account 
* 439 ] Mr. Richaute) vi Rtftlu .—The nde, requiting the pre¬ 
sence of all paitics, is a mere nde of convenience, which 
docs not pretail at Law, ami gne^ way accordmgl\ T , as 
in the instance ol the ( xrcutor, having in himself nil the 
inteiests oi the testator, no other paity then fore being 
ncccssan In genual the rase of a trustee is different - 
the persons mtciested m tin trust, if sjnulicaH) pointed 
out, are ircquentlv consuls* <1 neu ->s c ity pait ’s In the 
case of a o editor's bill, on behalf of himself and otheis, 
no creditor, who is not upon the mold, can litigate the 
question at the heating: no other can intci vene without 
an expiess orclei , which will not be made, unless it ap- 
years that the Plaintiff has neglected his dutv. vet 
Creditors at e bound , and the most impomnt questions 
may be decided m their absence So to a bill *t> establish 
a custom all persons interested are not neccssaiy parties* 
yet all aie bound. The punuple is convenience. The 
Court, having a few of the persons interested before it* 
interested to sustain the question, is in general satisfied. 
Upon the record there are parties to sustain the question; 
and the possibility, that something further might be urged 
by some of those who are absent, shall not stand in the 
way. Upon a bill against a trustee the Court will, though 
some of the (euay que trusts are pioved to be abroad, if 
there aie persons before the Court to sustain the suit, 
make a decree to the extent of a decision against the per¬ 
son to pay, though not oidermg the persons absent to do 
any thing. 

C 440 ] As to the jurisdiction, this is an equitable chaige: the 
legal interest in the Corporation The Plaiutiff is enti¬ 
tled without reference to the construe tion of the Land-tax 
Act* but, if not, the construction of the Act is in his fa¬ 
vour. This is not really a rent, though it is called so. 
It is derived, not out of a convcj ance of land, but from a 
grant of fines and other profits arising from an adventure. 
The Corporation has in itself the whole legal interest in 
the land, and the whole adventure. The profits, to be 
divided gre peisonal property; arising certainly from an 
adventure connected with land, but a speculation, ex¬ 
pected to produce profit. They are to settle the account, 
and to hand ovei a moiety of the clear surplus. The onl\ 
way of getting at it is a bill. An action of account would 
not lie. Since the Land-tax Act the Corporation are to 
deduct the land-tax, as a necessary out-going. Still it is , 
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purely a question of account: a moiety of the profit, sub¬ 
ject to the land-tax; but nothing more than a division of 
profits: not a rent, properl) , which originally was con¬ 
fined to payments out of land. Personal pmpcity is by 
the Land-tax Acts chirgcd at 4.v in the pc* nd A sleep¬ 
ing pauner is entitled to sec, what the pxopoition is. if, 
instead oi a slum* of the piohts, he is to have a cleat sum 
of 500/ a-> ear, the whole imposition ol am Parlianuntaiv 
ta'f is not to be thrown upon that interest. bul it must be 
in piopoition to the othei pan As to the objection from 
want of prnit\, the tompim air paiUes to the deed be¬ 
tween tlu King and Sir Ifia>h Muhihbw. 

Will, ii this i> to be ((tihidtn cl a let-farm rent, 01 a 
rent-cbaige, the Plaintiff is i ntirlcd to lelief within the 
view of the Act ol Pailiamtiu It lias not betn in fact ill 
tlie Crown since the unit of King William JII , and as 
the King’s giantc e has alwav > l«-en considered entitled to 
take it, it must lit taken to in lomphlch out of the 
VCrown. Considered as a gcnci.il rent-charge under the 
"jb&nd-tax Art, the tnie constitution is, thu the Plaintiff 
fenottoU rhaigtd with naon than a fan propoition. 
The object of the Legislature was to tluow the burthen 
equally upon all the objects til the dut\, and therefore the 
landlord is allowed to deduct out of the rent-charge a 
proportionate pail of the tax, paid by him , and that pro- 

E ortion ought to be regulated by the fair value of tho 
md, not, as is contended, by the actual assessment, how¬ 
ever unequal. The assessment is upon all persons, hav¬ 
ing a share oi interest: a description, that applies to this 
Plaintiff. Then, the full sum of 4s in the* pound not being 
raised from these persons, lie is entitled to the benefit of 
the abatement The intention of the Legislature being to 
charge all property in proportion to its x aluc, as far as can 
be done, it is unconscientious, that he should pav 1<X)/. out 
of his 500/. in ease of the assessment upon the Company, 
paying no proportion. 
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Thr Laid CjiANcrj lor —The answer admits, the pro¬ 
fits of the Company have been much gieater than 18,000/. 
a-yeai , the sum, at winch they aie assessed, but does 
not disclose how much gi eater If neither the Plaintiff 
nor the Defendants pay to the public what they ought to 
pay, is this Court to administer the equities between 
them ? My opinion is, that m such a < ase jt Court of 
Equity ought not to act. 


fhe Lord Chanci r r on —'1 he answer of the Company 
admits, that their piohts ate more than 18,000/. a-\ear, 
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the rate of their assessment. The Plaintiff has compelled 
them to sta e that fact, but has not proceeded to ask, what 
that excess 13 . * If he had, the XJouil could by decree upon 
the admission have set the thing right without a reference 
to the Master. But there was a mutual convenience to 
both in refrain.ng from that que Uion. The meaning of the 
Act being tlutthcv should pay Is. in tin* pound upon die 
whole amount of the actual profit, if that had been pub¬ 
lished, this bill might operate relief for the present year, 
but the effect would be, that in future the Plaintiff would 
not hate u.w>n to complain, if the Commissioners under 
the Land-tax Act should do their dut\ ; for as by the 
Act tins pioputy is not to be assessed be a pound late 
according to the cl* fi< ient\ of a primary assessment upon 
the personal estate, but a rate of 4s in the pound is im¬ 
posed directly upon the land, the Plaintiff, paving no more 
than that, would have nothing to complain of. 

The equitv therefore, which is stated, is this. The 
Plaintiff does not pa\ more than he ought, ll thev wera 
duly assessed : but, not being duly assessed, they did not 
inform the Commissioners, what is the torrent sum of 
their profits: the Plaintiff tluMefoie desires a Court of 
Equity to assist him, to rehe\e him, not horn paying 
more than he ought to pay, as between him and the pub** 
lie* but from what he has paid to the Company 5 as they 
have paid less than they ought to pay, if the Act had been 
put in execution ; as it would have been, if the Commis¬ 
sioners had the means of enforcing a discovery of the 
whole profit. The Company are entitled at Law under 
the instruments .0 receive in the first instance the whole 
pvofits. Aftvrwaids, in consideration of the expense the 
King had been at in the work, they grant to him one 
moiety of the rents, piofits, and gains, made. So it must 
be a (htue in action . Still they remain the legal owners 
of the whole concern, entitled to receive ail the rents and 
piofits ; but, having granted a moiety, bound to account 
for that to the King, and after that grant the King could 
in Equ ty, or a Court of Revenue, compel an account; 
which would einbiacc all the expenditure, as well as all 
the gain, that had been obtained. After that the King 
granted his moiety, by an innrument, to which the Com¬ 
pany were parties, to Sir Hugh Middleton ; who covenants 
to pay to the King, his heirs and successor, this rent* 
now vebt^c} in the Plaintiff. 

One moiety of the profit, subject to the covenant for 
payment of 500/, per annum , being vested in Sir Hugh 
Middleton, it is clear, if that Annuity is subject to equita¬ 
ble jurisdiction, it was competent to the PI untiff to bring 
into a Couit of Equity the Company and Sir Hugh Mid¬ 
dleton y to ascertain a moiety of the profit^ d out of 
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what subject, constituting that moiety, the 500/. per an~ 180*. 
nnm was to be paid The acts, since done by Sir ffngh W>* 

^Middleton, are of this nature. That moiet>, vested m Aimn 

him, either expressly subject by lien, or only In cotenant ^ 
to the sum of 5<X)/. a-vxat, has become th< t »opeity of an J j 16W iixv*» 
infinite numbei of proprietors, and the owu.rship split Cuxnutr 
into so many shafts, that, the Company, if call* d upon by' 
sopu* proprietors on behalf of tin instives and all others, 
would not know with whidi tluy weie contending, until 
all the pi opt it tots had shown themselves by claim in the 
TVlastt l's otln e 

It is d, that tin Pl.uiitHl cannot sulc in Equity 

without liimgiiij* Ik lot e iht < umt all the ptopuetois of 
the King's hm , *** will as tlu ( ompanv , whose share 
js also sub 1 m nh d but those paitus jk lepn suited; 
and it is tit at, no o* pi oon of that kind ai is* s as to thtm, 

Tlu mu is utg« (l, that, whom ' > r a r* nt-v haigi is grant¬ 
ed, which l ml) stippo i i \] abh of !*« ing ltcovcud spe- 
^jfefcialh out i)i the nun' t\ «d 1 lit* pi*»{»t k , aM pel sons, who 
JlfcVe to hngaie an\ cpusium with iigaid to the tide to 
that rent-i ham* * widi <.k1i othei, as bung liable to [ 444] 
p%y the whole, oi to i oiUnbute among themselves, must 
be brought In. foie tin. Court, and tnue is no doubt, ge¬ 
nerally', that is the iuIc J'he « misidcration is very differ¬ 
ent, if it is necessary to decide this point, whether it is 
possible to hold, that the iuIc shall be applied to an ex¬ 
tent, destroying the very purpose, for which it was esta¬ 
blished: viz. that it shall prevail, where it is actually im¬ 
practicable to bring all panics, or, wh»;re it is attended 
with inconvenience, almost amounting to that, as well as 
where ail can be biought without inconvenience It must 
dept nd upon the circumstances of each case: but, upon all 
the authorities, ior the purpose of getting a decree, it i* 
not necessary to bring all parties interested. I do not go 
into the case of bond creditors and all the othu casts; 
and 1 lay out of my consideration tht case of pel sons, 
suing on behalf of themselves and all others , for in a 
sense they are befoie the Court. There are authorities 
to be found m print, that where it is impracticable, die 
rule shall not be picsscd, and in such a case as this, the 
King’s share being split into such a number of interests, 
that it is impracticable to go on with a record, attempt¬ 
ing finally to bung all parties, having interests in the sub¬ 
ject to be charged, I should hesitate to determine, that a 
person, having a demand upon the whole and eveiy part 
of the moiety, does not do enough, if he bungs all whom 
he can bring. 

There is one class of cases, very impotent upon thij 
subjects viz. where a person, having at Law a general 
. right to demand service lroir the mdividuds of a large 
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disluct, to his null, for instance, may sue thus m Equitv- 
IIis demand ib upon cum\ individual, not to gnud com 
for then own subsistence except at his mill. To bunt}, 
actions against even individual for subtiacting that *n- 
vice is regarded as pcrfectU nnpiai ticahle The re lore < a 
bill is hied to establish that light, and it is not necessary 
to bung all the individuals. v*li\ ? Not that it is inexpe¬ 
dient, but, that U is lmptaeticahh, to Id nig them alh The 
Court thert Joic has n quned so mam, that a can b< justlv 
said, thev w lII fauJv and honest!) tiv th< legal light b« 
tween them*ehi s, ail othci prisons mtcnsttd, md th< 
Plaintiff, and, when the. h g il tight . so « stahlishc d j' 
Law, the iemed) in Equity u vt x\ simple •>* nl\ a lull, 
stating, that tilt light has been established m such a pm 
(.ceding and upon that gtontul a Court ol Liputv v ib 
give the Plaintiff tc lu i against tin I) U iidaur*. »in i ip *e* 
cond suit, only irpiosc nted bv ilms* m the msi l he! * 
Strong meliuaimn, thai :t dot ui of the -juu namu 
be made m tins c a sc 

It lv 4 * In-4 n, \v uh ki t at ton i , ob t \ i d I * u iht IK { »~,n 
ants, that m this wav * mu Oiunidu i*. pm upon ;*a *n 
how are they to obtain < umt Jmiion, iJ du PliivuiiJ ;* » 
not ascei tain the pci son - who ai» to itniinboo •• (vti t 
am dispersed to think, m a * use unde r mu h < m ui»*« M 
as this, the vvhoV legal mtiic-t in the Co.npun o h\* 
tribute the lr»ur ol that uitci.Mt ai routing to the npuK 
ble rights, a bill might he hied b) rhe Plm»**u\ Mating 
that the Conipni) have the h gjl nmi A th u r v u \ b,p • 
to distribute th piofus among the pi iso ,, up 
their Companv, and those, entitled * ) cut King moi,» L * 
that then feu* they object to w.ib b.tn i nit «• 

there arc pro pci pirties, and «t would he ,uj rent t/> 
the Coutt in such a state of ciruimstu.o s, t.. r, *( th/ 
Plaintiff' bungs so mam of those, wp.» tcpi'Mi>t tJu 
King’s shaic as tan be tak/ n dui) an/1 bon*; d* t • * nrei 
into that ^oiliest, in vvhnh all the otlms «&t« » Dacined, 
that ought in Equitv to bind those, who at* .is* ut, re 
presenting those, who ate absent gi\Mig *h ( oinpanv a 
right to make the deduction under that d* *ee 

1 incline also to think, it will be found, that icbef may 
be given in Equitv in respect of this Annuity, as affect¬ 
ing m Equity the nioietv. whiJi belonged to the King* 
upon the eases I have seen. Supposing, thev wete duly 
assessed At 4v in the pound, and then profits wete a 
great deal mon than the sum upon vvhnh the assess¬ 
ment vvas made, the Plaintiff pa) mg 4s m the pound, m 
the terms of tlu Act, h) *i like pound-rau, C must, if the 
case turned upon that point, have made a case for the 
opinion ot a Court of Law. £ know' opinions have been 
given with grc*at confidence, that, though die pound-iate 1 
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I oth upon the law! and tin \nnnuy, was l*s in the pound, 
u * mq»ur\ misfit he much into the actual value of the 
1 uid not or»l\ wbelt* it * ouid be asrcif.it tied under the 
t Ians*-, relating tolandlords mediate, ot immediate, whose 
Piopcm was out to tenants, hut uls v >, whin tin value 
uvght he awritaityd in tin party’s own <Kiup«stion: the 
meaning oi the Act hunt*, that \ ou mat asi uum the 
val*t ficm \ eai i n vi u , and 11•* m fore nn\ * hum a i<- 

diKtnm ol din Annum h»UMi' i< ,* trd to the value 

On]ii*.ip 4 <liff 11 « ui h<*\ ix n ‘n Id with equal conn- 

., Mat if *hf hud . .*i * u in.ah h * wttl* tlic 

pin >i |>t > ha; *d i ht-ii e i.iii, i!u Vnrnutv IMO 

tht lit . i ,» \ . fit u u It * ih< tc ritis ol thi Ac* 

* • i» dd |'M mp 1 1 min t > tin t d ii id ilu Annum 

' 'tlu pi uii‘1 i 'ts ,s n„ h»»d I Ian Vv no KtnalcU- 

’ ».» u.. hi u lh }<•*> i iiu , *iiwtl «h« is va e . , and th* 
" »* ad i i . I * .u-*iit » tl I. -nt* M upon tht Yc( It 
I K\ t l' 1 l« ‘ d 1 • | ./it »*• l» Mi. t« l »te. till 111 O't ]USt 
*w»v vo t .!d ‘mv* l. , ii’ i *-iPvd to* the opinion i f a 
' "• o t Law 

*'' r »pon ih * v m <oi i »- i I’niii 1 can ,;ivi this isisc, 

■ * » *»t ,f *v, n, . ,i l us 1 'Puli d, u *•<» ion**idefable-, 
i l> • fl »t i*.;*!v ioi giving relief unde? all 
’ < » 'ii* * i *•*..t is peal* dilJu uiiy upon «hc 

* • » , . it »i*an\ d tin sc individuals haw? re 

i • • *" heal U*' upoc tin foot oi the r ite paid by 
1 * • 1,1 th* v \\ ic hi i cafii r to be as* 

d *• t-n)s imimwl then ouiM hat •* uo na «on 

•m, *' *\ . ,s «u , * i it Wipstlun ownafuth top»:i<mt 
- m , ; i,t oi tlu u own **od\, la i««hciii upon 

* * ' a' » iwi d* * di flii fit »s* ill it thi is not the 

* * v ' i ' dl MMii.i,, Midii tin* Am oi Kuhamcnt, 

na** • >* * .' ,i il uudii the due cornuiu turn of the 

'• i hs ^ A) a i at as ought to lie applied, ha\inj> i< (» ud 
U i’u n*o*U d \* s -«*ing *n th. dj>uict. hut then heiug 
an t vpn * 1' - * , t*« it tlu piohts shall p.iy Is the PI nn- 
Hf mint . 'iii-. *hat his Annum, if pu* ui that pndit, 
n ia\ d >«u»hi to hi Ii U remained in a » hct»l, and 

* he < icon assessed it dun., icioiding to the 

fxptcns Aiic h i ouhl not l ecti'i it without that deduc¬ 
tion of L i*i th pound The question then is, whether 
the Plain id]', -la* lug, tliat he has paid no more than he 
outj’t, has an < .p»it\ to . all upon othu pet sons, ivho have 
pa'd le«*s than i ! t\ ought, and to have a ditlaration, 
th it In is mtuL'l to a pa»tie)potion m the edleet ol the 
< nt umbtaiKe, that In tlieii not disilosmg tin actual pro¬ 
fit, with the iut, p»-ihapf*, that the (loinmiso oners cannot 
i ompi l the dibclostui, other pc rsons, having an interest, 
hiv< k not paid as mm h as tluv ought Mv opiuion is, 

• that the Plaintiff has no such equity; and no decree can 
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he made upon the principle, that he, who has paid on?\ 
as ho ought, is to participate m the gain of those, who 
iiom circumstances have paid much less than they ough* 


The bill was diaintssid without rcMr 
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SIR (AI \i'F 1 .V /»£ XCOdtiil ,1>3 i « ttkn»« \t, dared 
the 7th and 8th ui r 9 ui,»^ 1/Osg sitthd 1ms iki hold t states 
in the Counties ol II t/l s and MnhJtM s. to the us» of him¬ 
self ioi hi. . ii nitumhr t*i his in t and othi i oon*> in tail 
ttuUe, mnamdei to hi^ nephew JnFionu Lotd Icw*hav, 
for life, and to his first and othei sons and to Tlwhw 
be^etecate^* Broxvn^ (altorwaids Ihnuonot,) and hi, sum in the same 
t^crnirtme- mannfcr. Sir Chains Diuvomk died in 17ll, without!** 
tiboitt the ?«t.sue male; leaving Ins mphew Loid It a**sham surviving 
ter cm* him, who entered, and died in 1763, without issue male ; 

prSTtobeas-upon his death Thomas Duncomb <*, eldest son cf 
captained by Thomas lit own, became entitled to the si tiled estates, 
reference t 0 Lotd Ftxnsham left at his death two daughters : Ia»dv 
the Matter. Radnor and Tt antes fkisatet, his coheii esses at law. IL' 
saSbrigUt^o ^i* will, dated thi 21M of '}vh t \ 1737, ho devised hi 
the heir or de-several estates in the Counties of IVJtv, Muidkii \ nod 
vkat them. Leu ester: upon tuist, subject to Annuities aud otin v 
^ n V®? to ^P' charges, for his <hildun, as therein mention* d, in cas< 
mist appear 1 should leave daughteis onh t and there should he 
by some act, more than one, to convey to all and even his danghtti 
least by and duughtu*, c<|uall) to be diwd'sl between them, il 
me the will moie ^ UUI unc, shaie and shau alike, i»s t* nants m com* 
directing, that Won, upon their sevouily attaining twenu-one, and the 
•A or whoever respective heirs of th«*u bodies. 

***? * The codicil, dated the 22d of JptiL 1761, contained 

following ehw. 

tied to estates w I do hereby further diiect and order, and it is my 
ia settlement u mind and will, that in case I shall leave no son and more 
23^ h ? v 2 L he U daughters than one, that then my trustees John Lord 
inched with- 44 WtlkngUbti l)e Froie, Francos IValwyn , James May?'** 
gut showing and Chat lev M w ss, and the survivors and survivor A 
such intention, “ them, and tlu burs, executors, and administrators, do 
Jwlfhre 1 oi*part “ ai1 ^ and * h c *eby give them lull power to make 

of the settled estates, not by the stttlement, but under a re* oven by A not jhhm r 
aojg tlie description, it was 3’u.M, the frght did irA then exist m a«v one 

. : |f449i 
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%t sale of all my estates in IVilt ? and MnMksex, over which 
I have a disposing pow cr, whether the same be freehold, 
w leasehold, oi copyhold, lor the bene lit and advantage of 
1 piv saul daughters: and to prevent any disputes or dxf- 
fi/ulties that is obvious to ioicsic nu\ a. ioe hereafter 
1 b' ini en ot among the ni in the paitmou ot ihe same, I 
* 4 do heir by desire that im kinsman Thom us Dnmouibc , 
* c Jl‘ # sq or whocvei -.hall aftei in dt(ia«t. be entitled to 
tlit. r^talts filled b\ inv unc!»* So (haiku Duntombt, 

“ max ha\i tin i« h «»f them, md if he o? tin 1 ) should 
*“ not si,>mf\ his (,i chi i. m writing to one or 

* m.)n of m\ •said ti uitu wltlon th«ec months alter my 
1 ‘•aid tiuu«.<-> shall h iw signified to him or them the 

* pint <»» lu.'ih upon ahull tin v aie willing to convey 
to him m tin m tin -aid *->t iu that lie ot they aie 

* j* uh a* <1 dt >.ions to puuhtiM all ihc t states .dloge* 
* l thei at the pine ot upon tin t uns so fixed b\ m\ said 

' Uient then and in such r*«n 1 do h« t J/} duect my 
'juid tin lets to sell tin same estate> altogitlici or ill 
' panels as tlm shall judge to he most fui tin advantage 
'of my -5id daughtu ■*, to Ju L\‘i pm (baser or pur- 
i4 chasers thev tan g< t 1 »i the sum* ” I he testator fur¬ 
ther directed, that all the mom'} to arise from the sale, 
and all '/then advantage therefrom, should belong equally 
his daughtei ■> 

After the death of the testator, Thomas Dunrombe en* 
♦ried into possession of the settled estates, sidfcivd ie- 
(ovenes, and limited the estates to himself in fee By 
'uv will, dated the /th ot fultf, 1/78, he gave to tiustees 
all his estates in the County (A Wilts, together with hi* 
tb»- v estates in the Counties of Hunt v, Buck', and /W- 
hi.?, to the use of his fitst and other sons m tail male ; 
uni, as to the c'siatfs m the Counties of Hints, and 1 Tills, 
with lcmamder to his daughtci Ann Shafta toi life , rc- 
MiJindci to trustees to pieseivc contingent icinaindcrs; 
remainder to Robeit Shufto , her second son, 'Thomas the 
thud, and lastly to fohn, her eldest son, loi life, succes¬ 
sively, and their first and other sous ^iuessivcly in tail 
male, and to his daughter Ftanus Jhtm ombe and her first 
and other sons, remainders over, and the ultimate lc* 
n&ainder to the testatoi in lee. The testator 'Thomas Dun - 
r ombe, died in November, 1/79, leaving Ann Shafta ami 
Frame* Dnneombe , his two daughters, and no male issue . 
Ann Shafta, or her husband Robert Shafta in her light, 
entered upon the estates devised to her lor life. She 
dud upon the 16th of Match, 1/83, leaving Robert Eden. 

I June ombe Shafta , her second son, tenant foidife under 
the will of his grandfather. Ft anus Dumcmbc married 
(iiottfe Henry Rose, They had issue a son, the first te- 
*i int in tail under the will of Thomas Iht "■» mbe, Robert 
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hden Buncombe Shafts and his sui viVing brother not hav¬ 
ing at present any issue , and the other being dead with¬ 
out issue. 

The question arose upon the right of pre-emption under 
the will of Loid Ftcttsham, claimed by the Defendant* 
Robert hden Dnnromh* Shafto, individual!), and also by 
the Defendant j\h v AW, jointly with him 

Mr Fonbhtnqnt , utid Jh /’< dfot othu JJt fendants, re*ht+ 
big those Claims —1 his ( >uit vn" not »ive the right of 
pic-empnon , but will dm i sale, gem rally, in Us usual 
course \\ hetc a sum is limned b\ tlx* party, the case is 
difleunt: but how is the Louit, ix <.pt !n LompetiUon, to 
find out tin fan pint . the rnou difficult : > uncertain ftom 
the pnrtu ular situation of the < states, in the w igMjouihood 
of tht Borough of Shaft* shitty * Such a right of pte-emp- 
tion cannot bt tonsideitd a valuable interest, to go with 
theesiatts. The will lanuot be < onsirued to give any 
kind of light, to be cniovted in hquitv l’he Court will 
sell the «_statr at the full \alue , and the true mode of af> , 
taixmig that is l» auction ' * 

Mr. Pigqotti Jit Rn hatch , and Mi* Lea* //, fur the D#+ 
fendant , Robert hden hum omhe Shujtc — \ he right of 
pi exemption., given by this will, i«* as much a trust as 
the sale of the estate , which is given to trustees for 
the sole purpose of selling it. It was competent to the 
testator to duect the mode ot executing the trust; and 
beyond the pi unary object, to provide for his two daugh¬ 
ters, and to prevent disputes between them, to am: 
any advantage to an> other person. This power of pie- 
cmption is conditional; depending upon two events 
dcsci ibed, in erne the testator Lord fever*ham shall 
leave no son, and in case he shall leave more daugh¬ 
ters than one. The object was to give a personal bene¬ 
fit, connected with the estates described: viz. those 
settled by Sir Chat lei Duntombe * affording an opportu¬ 
nity of anm \ing those estates to others, with which they 
weie intermixed, belonging to ihc testator This De¬ 
fendant, being in possession of those estates, answers 
the dcsciiption: the light being connected with that pos¬ 
session , and being given by a person, who could not be 
ignorant, that Thomas Iju *combe was tenant m tail and 
could make the estate his own, as he did. 

4 

77te Lord Ch a vcej.i or. —Suppose, Buncombe had died 
a fortniglu after the death of Lord Fevershams and had 
left an infant son; what could have been done in that 
case ? 

For the Defendant .—Incapacity would have the same 
effect as refusal. The Court might guard this part of the 
trust by directing the Master to put a price upon the 
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’ estates , who might T:ake the opinions of competent per- 1fi05. 

sons, and advertt to every cucumsiaiKe that would af- ws j 

feet the value. The testatoi mu,t have been aware of Tiujririo* 
the difli' ulties, if any exist. The tiustees may safely fix 
a fair price ; adopting the best mums they < * 1 The right 
of iciusal is a valuable uittrtst, and th. t Mister? are 
bound to e\u ute that (liictium in tin will: ot the Gomt, 
if die trustees are not able , and the difluuit\ cannot be 
an # objt ction. 

flu* Attmneij-GeneidU fot thi Ihfaulivit Hits. A'ss** — 

The right of pri-unptum 1 , in tin i)< icndaiits Mis. A*use 
and Mr Sh.ifru. tin* lu u id Inviti/s Dmuwibe lifting the 
person enlith d lu the brin hi, intended, and to have* the 
offer made i»* him at thi death oJ the testatoi. Such a 
right will he tamed into i\t* utum by tin Court. These 
can be no doubt, the Ustatm might have givi n the right 
of pie cmption at less than tie \alue, expressing that 

E pose b) his will, and this dm etion to tiustees to ten- 
the estate at the piue, at which the} may value it, 
lOt veiv dilliiviit The test itor must in both cases bt 
token to intend to gise a benefit, and ii difficulties oc¬ 
cur, they aie laistd in hinisdi. iht* i ncumstance^, con- [ 453 ] 
nected with tin pauicuiar situation ot the estates, cannot 
have any lnflucrue. 

Mt . i'unbhuu/uc^ in Reply —The Court must let the 
subject of the sale lmd its value thiough the medium of 
the Master. J admit, this implies a benefit: not, how- 
cvei, a peisonal benefit, or ot a pecuniary nature > but a 
mere local advantage. '1 he pet son intended is evidently 
the person, in possession oi the settled estates. It can¬ 
not be supposed to possess a descendible quality * so as 
to go to a meie strangei, ii rc< o\eues should lu suffered. 

* 

The Lird CHANOI 1 llor —Having had doubts upon this 
will for 20 there i an be no use m taking mor*. turn 

to consider it (1) it is contended, that there was con¬ 
venience in selling under the pi actual t fleet oi thi power 
of prc-empUon , though it should not bi»ng the estate 
quite up to the price anothtr mode might riach. but 
some benefit might in that wav be derived to the 
daughters irom the circumstance, that paitition would 
not take place, and the btiufit looked to was avoiding 
that inconvenience. The testator in the terms he has 
used lu the event, that the option was not accepted, sup- 
post d, there might be a moie advantageous mode than a 
sale to one person : vi/„ a sak in parcels . yet at the ex¬ 
pense of that advantage to his daughters he proposes this 


{(1) See Maddtck'* Canary Principle', \c voh i. pref. p< viu J 
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1805. light of pre-emption, attended with the incomcmcnte, 

4 vaV that m ; ght accompany the bale of the whole together. Ir 
The Ear* of was therefore wiltim the scope of his professed intention* 
t hat there might be a sale less advantageous by the mode 
Siurio which he has pointed out in the first instance, than in the 
second. That circumstance, therefore, that it might be 
[ 454 ] less advantageous would not authorize the Court to re* 
pel the puipose. , 

It is stated broadly, that this Court would execute a 
will, proposing .t right of pre-emption, and there is no 
doubt, a will maj lit* so coustiuctcd as to give a right, 
which the Court would unquestionaol) execute. Suppose 
the case, that has been put by l he Attoi ’/-General, a 
recital in the will, that the estate is valued at 50,000/. 
with a direction, that it should be offered to a pai titular 
person at 30,000/.: clearly this Court would act. In that 
case, however, the testator lumscH has gi\cn the Court 
the easy means of acting, and executing lus purpose^. 
The question m this case is, whether, the testator havHteV 
directed the trustees to offer the estate at such price am*'*, 
upon such terms, as they may think proper to fix, th# 
Court,will, if the trustees will not act, place itself in r 
their Mead; and before the Master fix a prue, at which 
the estate shall be offered to the person, who in that way 
of putting it seems to be an object of the testator’s fa¬ 
vour. Upon that question there would be no difficulty 
or inconvenience. If the testator ordered the trustees to 
put a reasonable value upon the estate, and to offer it to 
a particular peison at that value, and they die, or refuse 
to act, the Court might direct a reference to the Master 
to fix the value, and execute the trust by proposing the 
estate to him at that value ; and, if he did not accept the 
proposal, putting it up to a public sale. If therefore there 
is an objection m this Court to executing a will with a 
right of pie-emption, that must\uise, not out of the ge¬ 
neral dot tune, but the terms of that will, which the 
Court is called upon to execute. I incline upon the whole 
to think, first, that if the nature of the property will not 
alter the rule, the difficulty of executing the trust ought 
not to .'ilttr it; and, if it was necessary to decide upon 
[ 455 ] this ground, that a reference ought to be made to the 
Master to fix such price and terms, at which the trustees 
ought to have offered the estate; taking care, that the 
ground and information, upon which the Master pro¬ 
ceeded, should be communicated to the Court; in order 
'to ascertain, that the trust was as beneficially executed 
as the nature of it would allow. 

But my judgment upon this case is, that, under the cir¬ 
cumstances that have taken place, no one is entitled by 
this will to tlit' right of pre-emption proposed* In the 
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case, that has been put by Tar Attoi netj-Genrra} % of an es¬ 
tate, worth 30,000/. offered to a particular person at 
30,000/. and the othei case, wheic the tcstatoi directs the 
trustees lO make an offer at *\ reasonable price, to be fixed 
by them, the Couit possibly to one intern would hold 
either will to amount m substance to a de\ise of the es* 
tate itself, if that peison would an opt u upon those 
jyjnss but, if the effect of tlu opuon could be construed 
as high in either case, that peison must m his hie do 
some act, d(noting, that In* accepts the benefit: or the 
Court cannot consider him .*s Kim, in the same tntum* 
stances, as if he had m:uh a tontiact foi die purchase of 
the estate. In this instance, if Jo T Dwkomoc bad ac¬ 
cepted the offer, and done any act, denoting that purpose, 
even bv his own will, it might have been compared to the 
case of contract: but if that peison dies without doing 
any act, it cannot he said, that tb^ tasc is the same as if 
3m had contiacted lot a pun hase , or, that his real repre- 
Statues could call upon his peisonal piopeitv to pay 
% that i state , as if i: had been conti acted for. 

My idtU upon the whole will is this, the testator 
thought, that during his life he had by his interest in,these 
estates such a powei over the i ights of disposing in those, 
who were to come after him, that the settlement of those 
estates would jtemain undisturbed at least until his death; 
and theiefore makes the proposal m terms, by which I 
think he intended to connect these persons, the estates/ 
and the settlement together; with reference to any op«- 
tton he meant to propose to anv of ihept. His ohjcct 
was to throw into that course of devolution these estates ; 
if the patties, entitled to the estates in settlement, chose 
to take them in that couise, neated In the settlement of 
the estates, to the owners of which he intended to give 
this right of pre-emption l think, the point, made bv Aft f 
AW, moie hopeful than that of Mt. Shajto. Thomu* 
Duncombe, as the person connected with the estates in 
that settlement at the dtath of the testator, being the per¬ 
son, who had an option, hut only an option given to him, 
I do not know, that he might not have done some acts 
duiing his life, that would have hound his heirs. If he 
had recited in his own will an offer at such pucc as the 
trustees would dispose at, that is, a reasonable price, 
which would I think, be the consttuction this Court would 
put upon the power of the trustees, and had declared by 
act m his life, oi by will, that he would accept it upon 
those terms, l do not know, that in that case the estate 
would not have descended, oi passed by his devise, and 
his personal representative must have paid for it. But, if 
a testator goes no further than to propose bv his will an 
offer to a particular person at a puce, to be fixed by his 
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trustees, and that person does no act in his life, signify¬ 
ing what he will do, I do not conceive, the intrust he 
has can be longer than lus iiie, or, that it will descend 
to his real representative, to be paid lor by lus pexsonal 
estate. 

Mrs, Rose and Mi Shafto , therefore, have not at this 
moment the light of pic-miptimi. On the othei hand Mr . 
Shafto , as a panicle of those, taking the settled estas- , 
viz. tenant foi life of some, and having no title in the 
Others, and not claiming those, which he has under the 
settlement, to which the Ustatoi looked as the means of 
connexion, does not answet the dt sc upturn oJ the persons 
entitled to the setth d estates When the will wa-i made, 
the testator had no ide a that Mi Dwuombe hacl any power 
of affecting the remaindets to him and his issue male af¬ 
ter the clvdth of Lord 1\ atv sham. But iJumombr mipht 
py a line have created a base he in himself, or might 
have sold that base lee to a stranger, who would havtip,/.. 
«aid, he was in possession ol tin settle d estates. 
combe howi vci would have answued, that the benefits** 
intended for him individual!} , ami this CourtVottid not 
have ihcld that stranger intended to have this right* 
Though there is difficulty irom the phrase, the testator 
must be taken to mean such person, as at the time of his 
death, or fiom time to time alter 1m death, should be en¬ 
titled to these estates, settled under that settlement, to 
which he was looking, when ascertaining, who were the 
individuals, who alt**! his death would take those settled 
estates. It is sjud, j ou are not to look at a will with re¬ 
ference to circu astances that do not exist, in order to 
determine, what is to be the result under the circum¬ 
stances that do c\i*t. But in trying the meaning of phrases 
in the will vou may look at all the circumstances, in which 
the Court might have been called upon to determine the 
meaning ol iho same phrases, applied to a diffeieut state 
of circumstances. (I the n. estates had been sold to five 
different peisons, all strangers to the iamil), or to fifty, 
and the right of pu-uuption ts to go to those, claiming 
the propel t\ by this soit of alienation, not under the set¬ 
tlement, m whom would it have been the five, or the 
fifty, peihaps the estates made the subject of different 
settlements r All that is to be considered. Another dif¬ 
ficulty occuts *upon the circumstance that Mr* Shafto is 
only tenant lor life. 

Upon the whole this right of pre-emption does not exisr 
in anv one at present. It is not necessary to say, what 
the Court will do with rights of pre-emption tn general, 
when that question may arise. This case dpes not call 
for a decision upon it. 
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,' ffltE bill'prayed the specific performance of an agpW** - Ctwtsrn 
aient for the stue, of an estate by the PlaitttUf to theDe- E *m i ’ t y >atiie 
featlant.. > fSS^Z£ 

—4’he Defendant by his answer, among other objections, thd^um-" 
represented, that tlio partitalar was false, first, in stating, tiance'tfs he* - 
that the whole estate, consisting of 1400 acres, is lythe-^ 0 *^^* 
free, except about 74 acres, for which a composition of SOs. - 

per annum was paid , ami a parcel of exchanged land, £* ftt live Vr* 
consisting of 6i acres and a half: 2dlv, in stating that only though fxitift ] 
. she tenants of the Manor of Hollrshf aim Sutton have 
right to cut whins on about 400 of 700 acies of pasture - 
dll the tenants of that and another manor, CO in number, fcmst 
having such i ight; 3dly, 400 acres not being the freehold he btowght 
Jnheritant e of the ** Plaintiff, as described by the par- 
‘V; but consisting of a mere common, subject to the tota^l) 
j of common in the tenants of the Manors. The an- in thw m- 
also Mated, that the particular described the estate stance, *bui 
da capable of impiovcment, and that the Defendant took specific 
possession in consequence of the Plaintiff’s picssing him performance, 
to do so, without laying the title before any one $ repre- the report Re¬ 
senting, that it was perfectly clear* The fttastcr’s report u* e 

stated, that a good title could not be made to the estate; 
to which report exceptions were taken: 1st, upon the tv«thcast*,up- 
title s 2dly, that the Defendant having h\ his answci put 'm the oimim- 
in issue the question as to the right of common, and both *^ e 

panics having examined witnesses as to that before the having taken 
hearing, the Master ought not to have received any fui- posstbwonat 
ther evidence. Against the latter exception it was con-*{**********°f 
tended for the Defendant, tliat thefule that a parly c * m * I t preienS5i« 
not go into evidence before the Master, that might h.t\ c the title to ms 
been examined, or upon points, that might have been cx- perfect, 

, a mined to, in chief, docs not apply to these cases, on at- 
count of the injustice to the purchaser : the \ end or being ^enersOjr, 
at liberty at any lime befote the repoit to pi oduce evi* of weight’** 
deuce m support of his title, (a) to rosts. 

The exceptions were overruled , and the bill dis- 
missed. title, as to spe* 

For the Defendant it was then insisted, that the bill nfic perform¬ 
ance, further 

ulenco may be produced on both sides before the M istcr # The Court looks at the an- 
»\vei upon a question of costa 

[* 459 ] 

( uJ Jenkim V. Mtfci, ante, vol. vi 616 fJV»i v M * fan, mute, val 
'n. 2u2 


50) MdMirt Episcopal Church v.Jwun. Xnito'\ f t ten of lhmU*&Um, 1 Johns 

Vha, Hep 6S. Vfa,\ 

Vni . XL 


40 




« jZi.s-r&iwiL 


r%fiS Ma|i^^ouId be.dW 1 

wBR’ • thou & h * 8 eifl ^ ri |J 1 




Vjppw*** extreme consequence in cases of this «aaiurfy $ 

■ 1* ^ fore i$ wished, that 

laid dow^ upo^ the subject* i%r ^ri Phkltffii M* WO^Up’' 
* sWted.that the 1 costa were entirely in the 4fo&fW*Mtcp tfefc 

Courts 4o ,be determined, upon the circumatanfota ©Ltbfc 
. whole case ; and there was no general rule- ..'**** ’ 

[ 46<L} Lord Ckancbllor said, he did not know that there 

‘ *i '' ■ ,,, was any settled rule; though it was much to be wished; 
’ and permuted the point to btand for argument* . 


Mr. Rickard ?, and Mr. Bell, for the Plaintiff, contended^ 
that^ the bill should not be dismissed with costs; which 
<%rt in the discretion of the Court, and it is nut tom|g& 
'Shut with the general practice in Equity to $pve eojM W 
n%Ush a case, embracing a great many questions of «|ppl 
culty 9 and that there is no general rule, that a daftMVw 
specific perftrrmrfiVce on the dismissal of the v WrhHaJI 
carry cost* of cOUrte. * 1 [ '/' 

Mr. Jtimttfjt* Mr. Hart , and Mr. Martin, fat itie Dtjfen^ 
Admitting, that there is not any certain, positive, 
rule as to costs in cases of this kind, but that they are in 
the discretion of the Court, that is not a capricious dis¬ 
ci ction, but is governed by rules. In a late case, 77/e 
Bishop of Winchester Payne, (a) The Master of the Roth 
gave the costs, not upon the circumstances of the whole 
case, but adopting the principle, similar to that at Law, 
that upon a bill for specific performance, if the title proves 
good, it must be taken, the Defendant paying the costs; 
and if the Plaintiff foils in establishing his title that also 
must be with costs. A strong case is required for re¬ 
fusing costs to a puu baser, who has filed a bill for a spe¬ 
cific performance, and cannot have a title. In this case 
there arr circumstances sufficient to induce the Court to 
give costs to the Defendant, liut, independent of these 
[ m ] circumstances, in the general case of an advertisement 
for sale, an agreement, and, as a title cannot be made, a 
bill filed, the purchaser cannot employ his rponey in the 
mean time: a suit is depending four yean|; an$ it turns 
out, that he cannot have a title, and th?n he i$ to look 
out for another estate. Is he also to bear the costs of a 
very long and expensive suit, occasioned, hot by him, 
but by a long abstract, to be supported in this Couit by 
parol evidence ? A case of hardship upon a vendor, hav¬ 
ing had no reason to took into his tiue for a kflkg time, and 

(*J 194, v ' 
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jsl' it it i$ capable of improvement bv tlte purchaser, m ab* 
solute qwpty%, It turns out, that over a considerable tract 
hehas ©tfly 4 U right of pasture; and that upon 'hts own 
purchase; a short time before, an allowance had been, 
made to him on account of the nature of this property. 

As to costs, a Court of Equity will proceed, as for as 
? they can, by analogy to the case of costs at Law; and 
-there can be no doubt, that in such a case at Law all the 
jjexpense, to which the purchaser had been* put by the in*'* 
"'“tacity of the person contracting with him to perform* 
^Contract, would be recovered. Can auy blame be im~ 
to the Defendant, resisting this suit, by which be 
burred great expense ? 

^ffart added, that he conceived, there was a rule 
itt' tm* Court, as well as at Law, as to costs , that the 
party* who fails, shall pay costa; subject to this quatifi* 
cation, that in some instance the Court observing, that 
each party has been m some degree to blame, therefore f 450 1 
will not give costs L J 

Mr* Richards^ in Reply costs are to be given ac¬ 
cording to the rule of Law, there could be no discussion 
here upon the subject. But there is no r*le in this Court 
as to costs. They rest in the sound discretion of the 
Judge; certainly not a capricious discretion. It always, 
turns upon the circumstances; as in the late case of IVkitc 
v. Fo^ambe^(a) where \our Lmdship would not give the 
costs. The objection, "that the estate was represented to 
be of an improveablc nature, is answered by the fact, that 
the purchaser was on the spot. There is a great differ¬ 
ence between a title, that a purchaser will be compelled 
to take, and a title, that he may safely take ; as this n,. 

The Lord Chancellor. —It would be a most satisiac- . 
ttory doctrine, if I was at liberty to say, that in any spe¬ 
cies of suit, the rule that prevails universally at Law, 
that the coats shall abide the event, was established in 
Equity; for frequently the most painful and anxious duty 
of a judge in this Court is to execute well the judgment 
as to costs; depending more upon discretion than the 
merits: with reference to which the rules of Law and the 
principle* of Equity guide you with much more certainty. 

But thar^as not been so decided in Equit} * and I should 

('aj Ante , 337*. 
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the %r$tuOAAgpet^ant tubiimjfime WitosfW' 

cofta£ which W the;^$E# 3 r dibsuft,, 

k is'V$rytofJtlS? ft'tffaumstance *ffccqdrotly 
\gf^it6d,%t;l4W v txpOtt moral principles/ t;bn* 

some of settling the difference* of ixiiw t f Ut 

much bmer, that they should resort to"C 
than' that theit passiops should lead them'toefiftir !**o&** 
of terttdnating their differences. *' s ‘ ' -- j '* • 

/ Ah to the question of costs upon a suit ifi Equity 1 'For 
the specific performance of an agreement, if there is any 
rule that the person, who fails, shall par costs, it is near 
to me. I think, in such a suit he, who fails, is prh'id jfacie 
to be taken to be the person liable to costs, upon princi¬ 
ples both of morality and justice, and those parties, who: 
depend upon circumstances to govern the discretion 
.the Court in withholding the costs, have it imposed updtfc.; 
J t$k#m to show the existence of those circumstances 

degree to cut down the prim a facte claifl#k$|f| 
costs. In the late case of White x. Foijamhi\ (a) 
h4s been mentioned, prma facte I should have thefeg&^ 
the party, who failed, ought to pay the costs: aaddle 
ground of my judgment, not giving the costs, W*S,that 
the question was a pure question of title; which raised 
very considerable difficulties in the minds of those, moat 
capable oi judging upon such a subject. There was no¬ 
thing of previous representation; and the Coort Was only 
to give an opinion upon a point of Law; which it was* 
very difficult foe die parties to settle for themselves with¬ 
out something of judicial opinion upon it. That was a 
dry case of that nature. 

\Vhat is the present case ? The Plaintiff was in posses* 
sioti of this estate; and I take him, from the answer, 
which has been put iu by the Defendant, to have been 
convinced, that he had a title, which he might most con¬ 
fidently offer. The title upon the face of the deeds would 
have created great doubt m my mind: not, whether he 
had a title; but to what he had a title. He was led to a 
persuasion upon that, which is not correct, by the circum¬ 
stance, that a former owner h,*d taken upon him to alter 
the description of the premises from that, which had from 
the beginning stood in the title deeds. The particular 
held out a clear, indisputable tide to an estate, of an im¬ 
provable nature, consisting of 400 acres, represented to 
be all the soil and freehold Of the vendor, with the excep¬ 
tion, that 400 acres Were liable to the* right of certain te- # 
nants to cut whins. The vendor not Only confide* in that 

title himself; but, (for I am bound on the t$estion ot 

* 
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r tp dp that, which in iSre^njfe^f ap ■ 

4&$o *cpntfe f»to take possession without any Advice, ^aasow* 
u^thpttdfi,aM>dfwt»hini m possession. ?^d ?7h^v» . *; 

row wy* if a purchaser will not wait, until th? tidjn^ ' 
la cleared* bn% 011 take possession, and put the vendor' * * 
to a^^1nponyenlen<^ of the discussion, when he is out 
jr»f po^Won^na jthe„other has got it, that weigh* much ' 
as to costa. But that Weighs nothing in this instance; 

Upttn the terms of the contract, with regard to the future 
period, at which the title i> to be made good: but, flu¬ 
tter, the vendor presses the purchaser to repose confi¬ 
dence in him, and not e\en take the opinion of Counsel 
upon the title. The purchaser, thciefoie, taking possea- 
Leidtt under those circumstances, is protected from the 
Consequence, arising from the mere fact of taking posses* 

14 — in other cases, as to costs. 

appeared before the Master, that this is not an ab+ 
rn _ t% of such a title as this Court will compel a purchaser 
I am sorry to use that cxpzession ; recollecting 
^hen no such words were used; when it was [ } 

the efi#e of the Court to decide, whether the tithe was 
good or not; and it was thought better, that the dry rule 
should prevail, that, if the title was good, the purchaser 
should take it, than that the Court should speculate upon 
the point, whether there was more or less difficulty in the 
title; and say in one case, he should take it; m another, 
he should not. The old course was, that if the parties Mischievous 
were afraid of the decision, they appealed , and had, not consequewses 
a title absolutely indefeasible, but as good a wairanty as 
could be procured. The departure fiom that course has e d by \ht case 
been attended with great mischief The first instance is of Shaitotd 
the case of Shaplandv. Smith, (a) in which the single ‘ Vw, *Vbe- 
question between Baron Eyre and Mr. Hett was, whether 
there was a use executed or not, ami the case sunk clown and such as’* 
into this state ; that with so much difficulty upon the title purchaser will 
a purchaser should not be compelled to take it. SLJjlHiilSi IT 

That case has been followed since (b) What is 
consequence ? It is scaicely possible to represent the 
difficulties that have aiisen from it, especially in a pe¬ 
riod when persons, under the desuiption of land-jobbers, 
are going about looking for these things, and persons 
improvident^ outer into contracts with them. Whenever 
a contract is made for the purchase of land, though no 
doubt h*$ ever been entertained upon the title, no one 
thinking of disputing it, if the purchaser has a good bar¬ 
gain, he overlooks all these objections, but, if he finds he 
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camiot sell the estate as well as he wished, or cannot en¬ 
joy it to his satisfaction, the fust thing is, that the ah* 
s»tract goes to some one for the express purpose of finding 
out objections; and opinions are given on both sides . 1 
feel great concern for the owners of this sort of * property. 
The consequence is, not only the misery arising from t&e 
uncertainty, whether that, which ihcy have been enjoying 
with happiness, and upon which their families are to 
hist, is their property; but it is an invitation to all, who 
may fancy they have an intc rest in it, to make an attack. 
Theie cannot he much doubt therefore,which is the best 
iule: hut the course that now prevails has been establish¬ 
ed so long, that I have not autlioi ltv to alter It 

But this case does not fail within that iule: for, attend* 
ing to the particular, and giving the Plaintiff credit for a 
persuasion,that he could sell accoiding to the patticular, 
that contract authorize d the purchaser to sa\ he was tO\ 
jjtf into the Mastei’s office to contend nothing but ttw 
point, whether that abstract gave a good title; aftd,if ; 
Upon such a paitirulai, instead of going to the defcisrptt 
of a simple question of Law upon the instruments Ap¬ 
pearing on the abstract, proof is to be made by the eata* 
ini nation of old witnesses, under commissions, whether 
these rights of common exist, and are consistent With the 
instrument, though instead of the freehold the purchaser 
would have nothing but sheep-walks, the consequences 
would be most mischievous. Though on the other side 
there may be some hardship upon the person, who ought. 
Do tore he enter into the emit* act, to know the state of 
his title, the effect would be the greatest injustice to the 
other, who cannot know any thing but from the inquiry 
before the Master. Of two innocent individuals the bur¬ 
then ot costs must fall upon the foimei, not the latter. 
Therefore, though there is no imputation upon the Plain¬ 
tiff's conduct, my judgment is, that under the circum¬ 
stances of ibis rontiact, and the Plaintiff’s title, and at¬ 
tending to what is the iule of the Court as to cost9, thia 
bill niu^t be dismissed v ith costs, to be paid by the Plain¬ 
tiff 
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THE bill pravecl the specific performance of an agree- Though * 
meat ful* the sule of the estate of High Cannon y, Hvrts y P a,,t V fc J 111,1 
by the Plaintiff to the Defendant, for 14,17^A; whirU execute a U * 

„'v%s resisted upon diflercnt objection^ to the title, the power for his 
Plaintiff also insisting, that all objection was waned by own benefit* 
the Defendant* having immediately aftu the sale :it- ^ ob *t* 
tempted to re-sell the estate b) am lion , at which sale * 

it was bought pj , and thereby a iuture sale was pic- party, parties 
fudiccd. By a decree, pronounced at tin* Rolls, a refer- p tin jf* n tho 
cnce to the Master as to the title was directed The 
Master % report was in favour of the title, exiept as to a uftw*is the 
3 JinaIl pait, a little exceeding six acres: which pail the CWftt willno» 
bpou stated not to be material to the possession and en-*^ ******** 
$*jfyment ol the estate , and that 5(X)/. would 1)0 a proper 
«H0pen&ation in uspetl of it. Exceptions were taken by < to n# that a 
the Defendant to the report; as stating, that a good title tunwiioii 
could be ituule to all tin estate, cx< cpt the six acres ; and, *** 
that the mx a<t< s were not material to the possession and 
enjoyment, and by the Plaintiff; as the repoit stated, upon tfic m- 
that the Plaintiff could not make a good title to the six. laments and 
acres* the abstract 

♦The objections to the title as to tin* principal pint ofui^iTrtbVTetf- 
the estate stood upon the following lusuunicnti and ctr* cation of a 
dims! mces. powu «f ap- 

Bv nuhntmes dated the 8th oi ////./, J # 74J, tfu Manot nuher/sub^ 
*tid estate oi C\mnvui wue settled to the use ol IWhmn u*it to* «tatc * 
Almaty for life, without impeachment ot wa,te , leirutm-fw hfc m }«»n 
<b‘i to the use of (.rrhcunv his wife, lot life, m the same 
manner ; remainder to tmstees to preserve c outingevt timr sm r hH 
iimutndcrs: remainder to the use ol allandtvuv, or U».«ee yimin-, 
*uch one or raoic of the childun of /? til turn and Cut he- ' iml «*ctn,n;; 

' tit? JOwifo and in such pans ancj proper tu »us, manner 
and form, and subject to iiuh cliaige oi t lunges ten Me uhioh i* pic- 

bencht ot *»ny such child or diddun, and Willi oi w ith- vimed to be 

out power of revocation, as Jl illuun Ahum by any deed w ' 1 * 1 ' 4,1 * 
or deeds, wiiting or willing*,, to be bv him signed and jh^lr inkiest^ 
scaled in the presence of two or more witnesses, or by >nthe esu*e, 

arid the pur 

• ha«er not hound to see to the apphe ition l*mu i *>1 ipjMj'ntm* nt b> d* erf, to be * gned 
met sealed m the piesr*n< o ot wiiu ei*s i h< an mi on uppKmu only to seubo^anrl 
!• torn, lliourh thr ihtd purpoitid to h»* -i^m il, ■>». il< «♦, ^nd iMcotod, ik *v*k pit* 
'imi’il, tl«»l M^n,tine W4»m th pi sinu oi tin aune-st h (1) 

Mere suspicion upon opinions in iIk. ihs*i ut, K< u*ll not nppoit an objection by a 
u>ii«htsei Power of sale not v\eli t'tuiUdbj i juiUtion 

I hi of^jcrtioo b\ a purchaser applwng* on 1 / lo u sin ill pait (»t Uie estate, a specific 
* ismi'incc decteed w ah compcnsidoji * 
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Ca*** tut OiitAVnuHv, 

his last willknd testament, att^-st^d by three or mous cre¬ 
dible witness, shall direct orand, until such 
direction or‘appohtment, to the use of All ami ever)" th* 
t hildrep^'equally to be divided between ih$m% share spu! 
5>liare alike, as tenants in common^ and not as joint-te¬ 
nants, ami the several and respective heirs of their bodies , 
with survivorship, if one or more die Vvithout issue; and 
lor want of such Usui, lu the use of the heir* of ihe 
body of Catherine , i attainder to the heirs and assigns o\ 

' William Abaci §. 

This deui contained a pi aw>, that it shall he lawful 
for Almcy and his wilt dm mg th*ii joint lives, and for 
the survivor, by any deed oi deeds, writing or writings, 
to be by <hem or the j-u/mvoi sealed and dclm'ied in 
the presence of two m inoic credible witnesses, to revoke 
and make void all aurl evert the uses and estates before 
limited, and to limit to two luiatecs; upon tmst tha) 
they shall with all ion\enicnt -peed jiltr c>eating suck 
trust bv direction oi Abney and his wife, or ihe survivor, 
la writing, sell ami convey the pr« mist ^; and upon te¬ 
ther trust, that the tTusti.es shall with all Convenient 
speed by direction ol Abntij and his wile, or the sur¬ 
vive*, oi the executors or administrators of the Survival* 
l.i) out the money to be raised by such sale in the put- 
ihase ol freehold estates, and Rittle the same to the 
*>amt* uses, or such as shall be capable of taking effect, 
{except the power of revocation and trust to sell,) and 
until the pm chase with const nt, Ike, to iuy out the mom > 
upon irai <>i g »\eminent securities. 

The dtul 'untamed anothei power foi Abney and hi* 
wile, or th* survivor, hv anv deed or dt eds, writing o t * 
writings In them or iht survivor, signed and sealed h* 
thepicv^me ol two or mine < redible witnesses. to u 
voke oi dtei all or any oi the said uses, before limited, 
of the pumhis oi am part thereof, and hv the same 
eked or duds, Iki <p .in, otlui, to declare any new or 
other uses of the sam*, oi so much vvheieof such revo- 

♦ ati'>n oi alteration shall he made, as they or the sur¬ 
vivor shall think ht, 

B\ indentures, datul the ol Alanh^ 1748, Abney 
imd hi& wife under the po».eis limited to them revoked 
all the uses; and appointed all the premises to the same 
uses, except the last power to revoke the uses, and limit 
new mv's % 

* By indentures, dated the 15th of July, 1771, reritiiu 
the above instruments, and that William Abney and hi. 
wife had Robnt their eldest son, and five other childim, 
it was declared, that m consideration of natural love and 
affection, which William Abney had for Robert Ahncn, his 
eldest son and heir appaient, and in performance ol a . 
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and agieometu made h\ tin said WiU*mn Ah\*i$ 
•tnto ^ and with tho '-aid Rt,*nrt 1/ u* ,, s ,ui 1 lor othei good 
t'ausi-s md consulciations, if dit^m J/»s\ in lou e oi all 
am! • vi«v oi am oi the powti* Inoiu d to him, dm L\ 
the btiirl'dicd h\ him signed, m altd and ex* • uO*d, in 
the picsonre ol three, ctedible. witnesses, dui.ii 
.s* tth , limit, amJ appoint, Jill tin* s ml Manoi oi (',n •*, « s> 
.\t hom ihe deU imuiaMou oi tin < -.tan » hu hh , ji u»u<l 
2»» lion .i-ul Ills v ih and ‘lie siii \j *»n uid ihp et in* j t o 
■ into mil to tin use ol R •< T /'*/ - , hi. hut . ami a - 
■»igns ha <*\ l’ 

l!v indentin', s ol !• *n» mil >*l< t , »*, dan I tin* doth ind 
Jlst ol %' 1771, n t ltmg tin alu>»e hid*., and an 


agreement l*»i *t sah , u u umiiv^m il, th n in i ousidt i »■ 
turn ol pa.d in 1! Yi/u/n u and (uttoi*'* his 

\vile, and AV». ;* 1/«r//, In RJ >/•/ ( A* \ Vn u .vv, fl d~ 
hum and (u § tu*h* }o>u >> did piant, I ar ^mh, m'H, it* 
leasts dnu t, limn, and appoint, and Rj I'*;;*// did 
^rant, hairam ail, nl« i * f iatd\ and eoi.fsun, unto 
F*efu$is «n»(i hi. Iw- m- , th' Viaiiui ol (to the 
ter oi yj'J'tw., hi > hi n . and assigns; with covenant to 
lev) a Jin* , nlmh *v.i. levied ici onlmglv • 

The ohp efon to the title as to the si* acres arose in 
this wav lhn*A\it Smith by Jus will devised out moiety 
of his estates m the Counties of Middh w e and 7 h > * hiil, 
to the oi Yvhn Ltitvi and his ulit, then Ik n , and 
assigns for ever, mid the othii tinuUv to dn use of 
Man; IhiadaU (\uUi, Ini !uus and assign-. lot ever 'Ihe 
latTi r tiuoetv \va> iu 17w#, allied upon tlie in image ol 
Uti'i/ R'ltitlaH f.ii/ttj with 7./w» )*/ hhn\ to the use ol 
Yuidni and lus wii* muccssim lv fm lib without impeach 
ment ol waste., and afti»w.ufl ot tin ir * inldrmi m cord¬ 
ing to appointment, in dtlauli ol apptaniuu at, eupuilv f 
with cross-rcmamdi-i s : and m dclault <d issiu , to the 
u »e ol YaUhn and lus wife, and the sunnoi , witi^ power 
lor Yu 1 den and his* ink, o t the smrnoi, hy am deed oi 
writing, signed by them oi die sur\i\oi ol them, and ill- 
tested hy two oi mote wunesses, with umsent of the 
trustees m writing, and att« sled, .h alou said, to u-vo^o 
and make 1 void all the uses and estates th f ‘t» m limit* d, 
and absolutely to bell the, said moictv oi am put thereol 
for the best puce by one oi mote sales to .uu peison wil¬ 
ling to purchase the san e , so as the money au-ung from 
uieh sale should be paid to the tiustees, up^utiusta^ 
.non as conveiuentlv might he v ith the Mine moiu \ t»* 
purchase other ftcehold lanels, tenements and In uditu- 
ments, of equal value with tin 1 inoieiv ol the mcssuiges, 
lands, and heieditaments, to be sold, ami settle the same 
to the same uses as the s:ud moiety oi the >.101 , 

.!«en stood r excent th«‘ proviso lot it ve‘« .tU .» 
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liy indentures of least* and telcase, dated the l‘Jth and 
1Jlb of /*://t, in putsuanu ol a noted agict men! 

loi partition, and m con-udeiatiou ot 002/ paid to the 
unstces in lhUen's in.iuu^' settlement bv Cmfa and 
Jii-> wife 1 «>i eqnahu »d jMitmon, Ca> t< • and his wife and 
} n!> '> n and his Uih i (,n v»\ ~d to t» n-1« s, to the uoi, as 
m> pint of tin jji* nn*is diod d, ol C> /!>' and his wih iv 
lee, sul/jf o to then pow.r of appointment, and, sis^j ■ 
tin nth i | ui to tin sum us*‘s as tlu. mauiagc settle 
nvnt f\ witli i in\rnnni bom tlu tin-U.v s to ap- 

plv th. 00 Zl lot tin pm post sol tlu s* f rU mou 

Tlu ohp . M»n >, tin u 1 <»h , kA< a upon tm „ msMununts 
% 'Tc, tli st that tb< appmiUivn nf b\ With i/» ,j , */ »v m fa- 
toiii ol his son W '•# > appealed to hoe In ui madi un* 
der a piiviotii agmmuit hetwcui them, and, il the 
father dint'd an\ hemic 1 1 <»n» that a^i *c aunt, which 
seemed prohibit, ot c\cn milt a pic* ton» stipulation* 
that bis son should pmi hint in a sab, wbuii these 
pcared tin* strongest icisun u< jppuheud, it would haves 

been a fiaudnh nt e\c i u. mi» <d t‘h imaei. 

The second objection i/n, th a tlu power of sale, 
contained in the deed id 17ad, did m f atuhoii/e a par* 
tluon. 

A third objection was taken to the fmm of attestation 
of the. cm rutio i ol tin de< d of appointment of <771 by 
irtl/jrth un . a*. :i«w>h mg onl\ to the si ahng and dc* 
livery: ih< i.imci uipmin,‘ signing and sealing. 

j\J> tin t tu d , \*i Mt 11,‘t h , f, i the Plaintiff. Mi. 

A> : a'i'i •, M> •"*/' /, n<d J//. I 'h'i'twjn^ [oj the J)t~ 
f* « t/fiii? - -Iii Mi,*pni t ol tlu e\< iplmn, uiktn by th*' Plain* 
'lift, to t« * hi « t tepoit agunst bis title to the sp 
aties, tin ia .e m \h>} \ 'hrt/n <jh / c) wa-» cited a* a di- 
ici t auth uit\, that a pm. * r to >i 1) includes a pattmon , 
and u \\,h a. a t<*n h d, that t’u p.notion m that i use was 
autbou/cd b» the pow* i to sell, not the* powei to e\> 
change , and it u w is *»\ the latti i, a powtt to sell, where 
the cn cct i-», as m tins in d tau<c, to la\ mi* tin money m 
other land, would ecju 1 1\ e\ti ml to a paiMinn 

J>/ the Jhfi miaul, it was aigtud, that this point is not 
decided by that case, whir 1 ' might have pioteedcd upon 
the* power to exchange: and according to one of the re~ 
poits(/>) the language ot tlu* Couit is less tavourable to 
the o]u»>« m, that if was upon thi power of sale, and it is 
more easy to «onsidt r a powci to make a partition in¬ 
cluded in a powt i ol exchanpc Jian xn a power to sell. 

Upon the cxicption as to the title to the principal part 
of the < state, tlu Plaintiil to upcl am suspicion of hand 
upon the son, iclicd on the iact, that the instruments ot 
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i 77 l were executed’ undet tbe nphuon o\ Jf. Divur 
who on bchuli ol rU, purrhasei adu?W, tint 

llwft and his wife should h\ h a ,0 and nL ih‘ } aiidi r 
dpnr jiowi rs. ippoint to tip »U\ * a id tie <, '• 1 » t«, du i'v' 
ol J*wv« and his vile foi thor Ii\* ^ and tl,% Me 1 f tin 1 
m*i itu»r, and, aM r then <h alV, to tin u ,« < I tin o < i k -a 
n’l., his lit 11 s, nni. , and aiteiw an 1 *, d. n th v k Id 1 soa 
1 jidd l*\ ha » and 11 It .t ,i\ and !u«r <*',/? ( . co i- 

u>, to i>» purvhiiit and his *i os. 

F/tf / f ul ( m \m 1 i f o*i - -A 1\ <»i vlnu; t ; tin' u a a/n, ^ 

pcming to ic dun i rlu la kU < uhioi s ,miu r*. np* 

|>o\ri 1 ot •■ah \v . 1 ! include t \ 11 \ «ah‘ r \y »\\ \, ol » u i* «,i r t , 
partition, It is <Uvi, tin niiiUH v nuM n »t i»t.|d: 

a pout & to makt paint o i wonl 1 in<L uu ii d ip*«'\i to 
sell. and. I tnod , a pt* 1 e\. \ mging 'm 1 *<1 nut. 

That (as* dm * in a * nine m mu* !■ a^ilim »t\ , t m the lands 
£h>pl»iis 1 tuners ilu Jon o w» de eh tin one,turn. i^om* 
mending anoth. 1 .y' um ut, and 1 he land ( \anc*'ttor 
pUtb XU not upon the 1 to s. I], !»nt upon ilu powei to 

exchange, # <>i, speak in mm <, ai < match, the powei to con¬ 
vey in cxthangi tor m in kcu ot otln r lands* Mat fhi'qucs- 
tion befoie mu is, not, whethti a power to 1 xchanrp in¬ 
cludes paitition; but, wh^thoi a pnwei to seif atuh uj/cs 
partition It that question has not hot 11 * <. t dt nk d, it u ill 

piopu to decide n nuciding to Uw I will look at 
that c i*»e. 


The IjjiU CutscMiou—Iht 0 ov* jitiuns 
tliiee questions. one, th td (to! ih. tt.ui-t fnn un h 1 
ihe power, l>\ t!u tulc dc 1 d, t«lalmgt* d t sj. 

acres: the otliei, the elk't ol fr«ins.i< u > 0 , d to h< 

the r\cc uuun oi u pown, (onuuned m a dc' »k wiiuh 1 , 
part ui the mnnnnuus, 1 elatin’* to th * ^rut 1 pur <<1 tin 
estate. Anothei question, Ksn coiih U 1 ihh , is wh. du . 
supposing the powc r wdl e\Ltund, tli«‘ di'tim ta.m ol 
the iittestatioii luixus an ohjec tion to the tuk 

As to the six acres, tin tide is icpicscnud is th pend 
•ng altogether upon th< * flu 1 o{ an insiiumc nt, < \» cuted 
in 1755. The state ol tlw title was not discussed, either, 
as it may he affected I>v any thing that passed subsequent 
to that year, or with rcftiemv to tin genual l i\v ol par 
Ution: but it was put simply upon the point, whether tin* 
powci, contained m the deed ol 17id, is well evetunsl 
l»y the transaction that took \ uc ml75» Fhat trau>- 
union is, not on!} a paitition, mi also in a sense a sale 
of part of the premises, tor that sum nt hWl. putd l f ' 
du ti usters m lalik.i's mam ige sutlcrm nt. to do laid ou f 
. m the purchase of other lauds, to he ^cuh d to the sune 
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it * . But there is nothing, distinguishing nu\ n d< vil«i# 
l '».ii t of the estate, a* bung that, m respect of which that 
sum nt was pan) So thi ti ansae Uon is as to each, 

ami e'cr\ a tie a paitition, and a sale, in a strict sense* 
and also as to isuh and e\u\ auc it is neither a pjititiou 
tun a sale, I a»n not at lilmt\ to impute, whcthei this is 
a good equitable mk i In question Indore the ALim,, 
was, whuhu tin i* v as .» good legal tith* as in the* i' 
acics It is insist* d, tliat the mupi of the entiuU in 
part of tin* cMati »n Imo >1 an undiwrh cl moiety hi tin 
whole, and the u( up* ol t h it sum ol *>0 2/. for on elf \ ol 
partition, iinoniu to, nm oi.l\ unequitable, hut a legal, 
execution ol tilt povu that the liausaclion in was. 

not a ic vocation m the iho ot 17 >.* to thi intent to k- 
iei\e monc\, and l.ij u out m other hinds, to he kittled 
to tin same ti-.es., but a u \%»i atimi undei an ost i ut'on of 
the powu, to tlu lpnnt to conn \ tin mmol' hi (utaip 
acres, and lo im i\e from tin sanu pei .mis what would 
make the enrii t\ in ntliei u u *, aiqj that the cfl\ rf was 
a good revocation of the c \i tu.g u*<s, and a Limitation 
of new uses, to ttniie upon au»l ,ii',v h to the si ism of the 
ndessees in the settlement of 17 >J , ioi that must he the 
effect of a good legal execution That is contended on 
the ground, that the < ill ct of both operations is p»ecis*d\ 
the saim , and that then is no doubt, this motel v might 
have bcu* sold, and the money employed in puuhas»ng 
the entuen ft might, oi might not: but the real qn< s- 
tiun is, whitlnu |\ tin law, altai lung upon tlu d(.ctnui' 
oi tec >„ tin. in w use »s well limited 

1 ione* m, that. w r, >* m thue i> a conveyance h\ lease 
and uluhe to us« wuh ,i power to altci die «i«es be an 
instiununt, the turns anil limitations of which aie pre¬ 
scribed b\ the genual law, the mwusc will not aiisc 
except iiiul < thi \ci\ uuumstaiucs m which it i* ton* 
ti acted th lit *'hall ati.e In tK udinaiv sctiUiiu nts of 
gieat t slit* puw« is ni sale, putition t vdiange, &i are 
inseM* 1 As to tin f.i-u <-pi i i.d i aution is used, if there 
is not t prtions powd of *< vocation, loditl.nc, atwliat 
tune tin o-^s shall I>e invoked, and the* seism shall attach 
upon tin new use, ami no t ss«/ oi dcUinnnaiion of the. 
old use . o\ ci call oil of new uses anse, except m the vor\ 
rimmisianccs desnihed. 'fins is a powci of revocation , 
liut to tl * intent to do *omr nthci att, and that intent, 
as piesuvbed hv the netiueunt, must ac* ompanv the le- 
voiation, 3u orch i to m.ik« the ievocation essential. It i 
clear, this was not cbstuiUd by decision, though then 
wcu floating fip'nions, until the case, of Abel \ Heath 
cole* (a) I doubt, whuhi i the language I hear and ha' i 
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lead, that a power ol «*v.hangf wm <11 e\ccutfd by .1 par- i 4 n t) , 
tiliun, is authorised * \ a in tbuij* hi tint decision. E\- 
. c 1 j*uh»c .nul puntum an \eiv dith it nr. \c»otding to 

S^ip/unCs l'r,iuh\t**ni* aud ochet old l»i>ol you cannot , 1 

ivhangc, until rheie lias beui a paintum fhme is in- 1 ,,ukl,Uh 
fmite dithcultx m a paitdi »n uadi i »!v *v return , t |^‘"j \' iu 

ol a power In a tenant Im blc w *h thou who have t!u 
uj^tiil mu in the olh» i oh>u t\, « ould 1>» tilled n e \- |>a*i»t«*m 
t ban^e ) am nor mu pi is* d, th u tm land* Coi.imi ,iun- " 1»* tUoi < 
• rs in .if ‘ l ' Ztni'in'tt hid ioh^mUi d.h <1 1 upon *», li°' 1 ** PX «* 

and J should i.itift i i«a.v * u<» upon tluti c is< , that a puti . vt.iti.dhy 
lion v as i ((fi*\i\arn» hit wv s'uli oilii r * rpm dent in- .'hm'/hi, 

,l 1‘ia.r hi l nils, .uoudnii' to du «\pi< »snm ol the ^ '' 
deed, as t f > tin Mu.tecs dmuld *uiii projMi, ill in put 1L 
upon [\n rpound, that a pnuej ol i \i hanj/m* mthou/cd 
an c\< hangt* 1 >\ paitninn ('oMinh hcmmih? tin < n- 
4 irctv m,t«ad ol 1 mnuii dot*, appt n lit■ i* v tcj\ing 
,M such utlu i uj n • ,d< ut inti 11 -t” in lauds 

But f am not called upon to do id<, win tint a powei 
of exchange < an b« n* II <><cu»cd b\ paititton. a point, 
which, ii *it had b< m d» * ideal b\ that ca«c, T would not 
disturb, fhis case was cbsi Uwud in shoit optnions,>given 
b\ Sir Diuf/ct* Rifih r and H>. Filmn „ and a veu elaborate 
one by Mr IWdh The uh' was laul be foie them upon 
die wol! ol Sir fi.hn 7 mk^ib 'finls,n va. tenant 
tor lilt, having an i %pn s powci with consent to irvokt 
d»t uses, and to sell oi e\» hap»><» .uiv p.ut <>i ilu laud so 
as the mont y should i>L imcstul and ih» land livened 
in exchange * ho ihi he sv-td« <1 to <h*. s-un^ ibis 1 h< te¬ 
nant fm lift had an CM.it* •n] |, » nt hi^ own riieol»]eit, 
which he nn ditati i\ a om \u\ liu]\u tit in u)iwi!> i i- [ 477 j 
blt„ iamihi s ; dial Ik slwuld -.ill 01 < \» iia T «.*< 1 tin 1 r itc 
he had m f«t snnph i.n m edate in s*.tthuunt f lnnir,; 
the lattu to ** ImnwH mulu the ev* cution ol the j. wet, 

\f sted in him I hat tunl to i«p* 11 the <jut-sti« u, ln*w tar 
thjs (amit would »mhIuu- a ti nani lot lili «»f 1 s died 
estate, 1 \ec utility such a powu, with tin* *»h|u t to lump 
into settlement an esi iti* ol his own, and to put out 1 t 
settlement an < st d<*, w he h w is in si til ,mc ut M> lL f ^Zt\ 
opinion ck]UC-nsl^ in e» uh l>< ttu tcun> than l can man^ 

<»f my own notion, on flu *-iil)]i * t 

This case is much stiomy r, and, h.ums* nut with .10 
ease, tn which 1 powii ol • nl< in the si uoids h\ , ‘ In on 


♦ onsideicd wcdl 1 t uu fl In i nu le i> 11 ution, vt sc cm » 
me moie conic 1 ni.ilih tn p» 1 a ipL‘ ro '•ac , that is not a due 
■ j *vs ution of the pouu, don. dial it is u '1 lie rein? r, 
wnlsmt infringing upon J/ . ; v f f i.t(nt,r y l must hold, 
th it this title t«> tie sc si\ a - is nut uncxceptionauK 
4<)n»l m Law, vli it m «\ in m Kipmy 

Next,"as to the attestation, rc<juucd h» the power of 
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180>, invocation as to the larger patt of the estate. That object 

V/vv^ tioii vvae not much insisted on. The power itself, m the 

detd of 1747, the marriage settlement of Ahnnt md hi** 
v wile, was execute d in 1771, by a deed, purposing, that' 
i uniMivH WAlium Abney did hi tlut deed. In him ngned, staled 
atul executed, in tin pie scare of thrive credible witnesses, 
declare, 8cc, Fh< tact mi all probability is, that the per¬ 
son who pi* panel the attestation, indorsed the or'lw'ip 
Words, not attending to the curumsianc* , that tire y 
was doing the act l»j tins dud, put potting t>j bi si»;n# d 
sealed and executed, in the. pus me of tin witness***- 
Upon tin (pteslion, win thei aftci * \c * ulion U ought to 
{ 478 ] be taken, t2i.it he did sign m the pit s* nu of fh» wilu sscs, 
attesting the sealing and ckhvcrv, theie would \ e a mis- 
coinage in a Judge, directunr a jury, ll that fan was 
found, not topic sumc, tint the cl* ed was signed in the 
presenre: of tlu. same w lines’-! s, as if piokssed to he That 
attestation thereto*e 1 -, good. 

Anotlici question, of immense importance, is, whether 
the power given by the settlement ol 17 17. is dJ executed* 
upon the ground of such suspicion a* ma> amt upon the 
urciunstances, appearing on the face of the instrument, 
or those disclosed in the abstract, coupled with the pro 
babiht), that the same circumstances, in the body of the 
abstract, not upon the face of the instrument, weie dis¬ 
closed to the pel sons, through whom the title had gone. 

A person I mention that, as, if tin inter mediate persons had not 
affected b} notice, this person, though he had notice, would have the 
benefit olMthe bene lit of that Upon the face of the instrument the 
Want of notice power is given to a pci son who is tenant for life, with 
by interne- remainder to Im wile foi life, to limit the reversion uftex 
diatepar- their lues to such one oi more of the ihildic'ii as he 
J should think propel , and upon the face of tlu instru¬ 
ments it aopc.n s, he did hv a deed, dated the 15th of 
yuhf^ 1771, k citing the mdontmes of 174*7, anil a fine 
levied, m * msitlciation ef natural love and atT* ction, and 
in pe* hirmanrc of apnmus* and agreement made b\ him 
unto and with his son, and for either good causes and con¬ 
siderations, appoint the reversion to his eldest son, lu« 
heirs anil assigns for ever Bv r other deeds, dated the 
30th and 31st of August , in pursuance of a contract for 
the sale of the estate, m consideration of 8000/, stated to 
be paid to the husband, wife, and son, they convey to the 
use of Itcju&is, with a covenant to levy a hnc, and a fine 
was levied. 

[ 479 ] It is clear, if nothing appeared, but, that the father ami 
* mother, seised ioi their liv es, with such a power, appoint¬ 

ed in favour of their son in fee, and aftei wards by a tians- 


diAte par¬ 
ties. (1) 


*Mnmpiis\ t Piutnm , 1 John? VI '. liep. *13. V trti & V. JetuJ' Ex, <5 Mnnf 



f'ASES IN ClIANOKRy 


178 


mth »i, ‘•cpmatr from; or connoted with, the tianwctmu ISO", 
of the puwei, 'Upper ,n&, thou mention had he* n to jji\o ^\j 
the entue I'CiK'hl of the ie\ersion to thur eldest son, al- 
" .or mu h appointment, eitln i h\ pu \ on*- ' suliMipuuu 
* unfiait, to which the- sun was a paii\, the\ hid sold the * 
v'-'ik foi HtXXJ/. the full value, and upon th. late of the 
'tutnuHents that nion<‘\ appeared to hate been paid to 
tin it, m Law and Kquiu that would have In on a pa}- 
,i i . tn lucm u fording tii tin muusts tin i had l.t the 
i / it , and du pm < hj‘« r w ouid In sale, a* the iiuaii*\ **ur 
'I'vni' Li * t 1 n tl'Ui jir a » intithd, and how tlu\ dto 
pos* '1 oi l? dti i tt.nd . a-* to then ie-jpCv t.ie Jiitcicsts was 
a* i o[ u»y tuipoi tarn t tn hnn 

4)m it ts Maud, that it i pu^on v\mife-» a powu for 
hi* sAii benehu th uh an < bjectiou thin i'lniiotU waned 
by a p< ison paiMnpat.ii>> m tin* i»cncht arising from that 
UM&aai tion, and, llui h i, tin nmonstano tliat the* 

$&?***t bon w mt <> tin obpitum, i> not sidlh lent, if the 
ytatltg«*r ihilchcn are ili.. outuitrd , ioi tin v «ne entitled 
to thu hem fit * *1 the e rtth ment, unices the interest, vested 
in them, been dishful, and d< vested. It is truh 
said, this Court will not pi mm a party to exeoutu a 
power toi his own benefit In laud iS)jtnJn t n , h\ cast* a 
lather, having a power oi appointment, and thinking, one 
id h»s children was m a consumption, ippointcd in favour 
< f that ihild , and the Couit was ol opinion, that th* 5 pur 
pose was to take the chance ol getting the mnnat as ad- 
mmistiator of that child To brim; this r.ea within that, 
r is •‘aid, il theie is mn giouiid foi susjn* ion, that the 
\eeutum of tin power was ior the hem r«t ot the paity 
vvecutiii^, the Couit must an upon u, ,\, o judu tal vis- [ igo 
tnrion 1 am t \tunu1) appichi usiw, I should make yu at 
havoc m mam t'lviuk ruble tith s h\ adopting that pnii- 
ople: ioi upon th* caM*s, to whnh I allude, it i» » \~ 
t re 1\ familial, th it a pet *on, hawin' a si tth d estate 
and an uimttled t Mate, i vrentt^ h.. pow. i, in oidei to 
,uqum tin 1^,. oi the loinur, gum*,; to tin* usiS <*l tin 
settlement the fee ol the unsettled estate , and i!u ( unit 
would go a great ami would make. gnat hinoi 

among tide*', hi holding, that, dm wards, it a umsulei- 
able distance of time, oi immediately, (lor there mmt 1> 
icgard to the interveningeiiunn^t.'mus) as such a u ms 
action took place between paint s, who might tikennpio- 
net adtantuges m then dialings nj on die csNitc, tht) 
must piovc that tlu y did not 

If fhcre is not sUifiuent upon the laic of the in^tm- 
■ui’i.r, t> shake the title, what is their upon the fare ol 
dn abstract, supposing ail ihe puuliHsus had notue, be- 
ond what appears upon the fate of the instrument*, to 
J cn/,e tm» Coiut to say, this putm is not well exe* 
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iiited m Law, or, il it is, that it is not wcl] r\» cared u* 
Lquity? The fi w rircmnsfanc cs arc these Abnm, the 
lather, entered into a routiact with 'Dtfnsi* hn the v alc 
of the estate to him , pit nous leitamly to the execution 
oi these instruments, wlmh al.mvs an mconsisK no \u 
the icotai, sl.unm tin. c«»nti.ut to Ik with the lath i ind 
son, unless there was .1 uihvqutnt contract II* -tit* » 
in a ease ioi the opinion oi Ah. /-U'/o, that hi had . n 
tered into a < onti.ut 'I he opinioi v as, that a nth < « -.id 
not he made, unless an appominu nt was » united t \ d»i 
j»oii, oi a'»i Jh i itliei does imkc ti. it apponniiit nt li 
does not appeal that tlu c son '-old toj - dun its value 
that the »on gut hss than the \ dm of hj, , m \ uotiarv 
jntin.il Hut (he <-»taf h* u.aiin d*'ohuei> h\ the 
appoint tin m, he. In an ms.i um< «n, alloud In nothing 
hut the content ■» nt it, >h du own i of the hujmoii ao 
cedes to the piirh'-a . <onw\ * with ho I tt‘n i and in t fr 
the:> in i on .id* i »: on oi . aid the pant* 5 , taking: 

llie tom e\ .tret. pt\ du mom \ to die (adr t, tlu owihei 
and the son, u* he dtalt iv>h niunliug to dun tes^e*.- 
live mteiests: that is, ,k< ndnv, to iln »r «i^his in th. 
Jand „ and though die* conuail with 7 nju\/s was uni\ to 
substitute mom v hn the «Mitc, thcic was nodow> to 
show, that the son was not to iec< ive a due propoiuoi *d 
the* mum*}. >vl m the tontiact was afterwards i wm ( u,< 
bv the devil, oi which lie joins, a**d with hn> Lull i * v, 
mother n u i iu> all tin montv. Upon the question, th* *■* 
ioic, win dm those pos'lhilitics and |iiohabiltiK a u« o«i 
lien nth evidu« d by an\ thniv*, to show, tuat tm , no 
a good till* , iih opinion is, that it i> a v, v»u fid I a, 
nothing o te w h.tl *s to Ik done upon d‘if «im ']*• . j« 
is sm h a 1 ill a ■» du ( mil t wdi u i <k du;j* to i *» | u m 
ouisc c m»p 1 i 1 that 

.o ( vicd 


i»t Uit Wttintiff* it was then » 'intended, th.it die tdh 
being du laied a coor* title, as a m.usaii\ lonsequtmc 
the pnuhasu imnl lake u with costs, th) th it in -y- 
JnnJ \ .Smith ( ) dn n» wa * a inusiduahh U g.d opinion 
against the title , and it appealed bv thi» Deii ndunt's a» 
*swe*r, that he iiMstccI meiel) because he did not like tlu 
purcha ,r f 

Jo? the Defeihhint, \\ was insisted, that this was not ui h 

i it^ ^ e t.nu r jr o v tihw<unte % I j8 
, hj S<‘e f< in on t> 4, 

Ci J I Hi i C t'7 > Vo,[u, \ /), fitir, antr w>] i 566 \ //;•; f' i 

80 Sinjitldv J o'tl Mtinui* r, onu , \ol «i SJU. Jloake\. btdd.u.n 
to! v 04r. See / inoH-rt v 8b**, ante, 4o8. 
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a title as u purchaser w£>b bound to take j that there is no 
lille to gHe costs with a decree for specific performance 5 
* and in Cox v. Chamber kin, (n) the purchaser having re¬ 
sisted. uuder the advice nl Counsel, l.tnd *.lvuilcy did 
not give costs. 


m 

IROj. 
V^N-Ul 
M“h 1 1 l > 

7 

pAUnt tun 
[ * ( 


7ft* Lj/if Cimnc 1 i.ion — l an) firmly of opinion, that Jug* Vt 
the utlc ft) the kgal tsi.it*’, tttnuhng to all that could be 
known fiom the abroad, is i good Utk, ami siuh as a 
purchase! must accept, foi I should \l\\ icluiUmiiy W 
down, fh.it notue hom npirnui 1 . i * an afjshau, oi any 
tiling that appeals upon a iuad, that ibne mav hy possi¬ 
bility f>c mmsou to su^u * f« wha* f * moot know, and ma^ 
not be fuu , that the tstit is had, . • udi a m»tm us would 
aiJVct a purchasei 'Hit w udors s. u light to abstain 
fiom making applications to the \ oungf x ihddrcn It was 
not the duty oi the wndois to take slip* to bring the 
ule into qiv'stion 

As to the costs* if the question was no more than h 
quotum of title, 1 should act hatdlv hv the Defendant by 
nos giving the title tfu cicdit of making h»m pit* the 
i »sk> k»i it would help the title But l shall quo no 
*. sts ihc Plaintiff basing ionu mlcd, on a gra^c giour.d, 
oaf tin»ictessfullv upon the ewdeme, that the v uto don* 
m puuuig up the estate to sale again amounted io an 
Mcep»im.eof th. title, at least a> to all exiept th» sav 


The exceptions wen disposed ot ;»m,i *mglj awf t>* 
let re*: made, tor o inulic pci! )UiMii< e «n lb* m.nrjrf 
without costs 
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JUDD o v WYATT. 


Trust bvwill WILLIAM MADOX, by his will, appointing' his soft; 

<*c tile sli°rc^>t an< ^ William fhiclrtt, and William Carr , his executes;* 
tiie tcatatorS an <l giving. them legacies, gave, devised, and bequeathed, 
parried all the rest, lesiduc, and remainder, of his freehold, cepy- • 
daughter A hold, leasehold, and personal estates, unto and to the use 
to the h" ls Cion W'l r inm Mado\\ and his daughters ffmiafi 
end, that it Madox, 'Inn, (he wife of Edward U'y *Jt, and Mo hey Mu* 
i&ynotbe dox, equally to he divided between or among them, share 
S tfjjiS ^* hc » an <l bhaie alike, as tenants m common and not as joint- ^ 
tenants, and their several and respective htiis, executors, 
Istt&wfytfp' administrators, and assigns lor and he directed, 

«tey other has* that, as soon as conveniently might be alter his dccea^ 
tnoietv 01 half pait of the portion or share, tho 
hand &fbr provided or intended for Ins saul daughter tan 0^ 
lifei remain- should be conveyed, settled, and assuiul, unto and uvthe 
derforall tbe u ttmes 0 f his executors, their heirs, executory, &c. upon 
amli^ase' * the trusls after declared: viz upon tiust, that the trus- 
there shall not tees, icc . do from tune to time during the natural life ot 
he any chit- his said daughter Ann Wyatt pay and dispose of the clear 
alTshaU dif* 0i > ear ty lcnt % i&sues, and ptoftts, of such moiety unto such 
before twenty-P etson S a *id in such parts, shares, and proportions, and 
one, fortlu* for such intents and purposes as hi3 said daughter Ann 
survivor of li Wyatt shall ft nm time * to time notwithstanding her cove# - 
wife his or tmc anv nc ’ u “ °f writing made under her hand direct 
hervxecutots, or appoint: air.l in default of such diiection ot appoint¬ 
ee , and as to ment to pav the sanu into the piopei hands ot in > said 
a moiety ot daughter An?t Wyatt, ui othovusc peumt hot to incut 
litres ot'each an d take the same to and ioi her ov\n sole and stparat'* 
of his uvo un- use ami hcncht, to the end and intuit that the s-amc rents 
married and profits may not be sublet or liable to the contiol, 
“u^nUiehke or< ^ er ' c i lr action, debts, oi engagements, of the said hd- 
w trusts and ii in tvanl Wyatt * hoi pic suit husband, or any othei husband 
“der the like she may happen to marry , but may hi absolutely at her 
“restrictions” own disposal, and that the rei eipts of his said daughter 
eow^crnmfir ^ nn Wiatt, or the pa sons, to whom she shall appoint the 

the share of rents, fkc. to be paid, shad be sufficient discharges: and 
A, u bo and in from and alter the decease of Iris said daughter Ann Wy- 
“ an( l 111 casc ^e shall happen to die in the life- 

**mme may^be ^ me r, f her hushard the said Edward Wyatt , upon trust 
**#ecuredfor to pci rnifancTstiller, oi fully authorize and empower, the 
8au * Ldwatd limit and his assigns to have, receive, and 
“dlwshtm the same rents, issues, and piofits, for and duum 

*wtt*4betr the term of his natural life, to and for his and then own 
u children and not be subject or h ible to the control of any husband they n»a> hapjx *> 
“to xb&ty,** One of the unmarried daughters having married, and died without issue, 
nd, surviving, is not entitled to any interest u\ tlic moat}, the subject ot tie 
;td by the will. 
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• use and benefit; and from and after the several deceases 1805* 
of the said Edzuard Wyatt and Ann his wife, upon trust 
to stand possessed of the principal of such moiety, and Jr»- 
pf T the stocks, funds, and securities, in ivh?ch the" same « 
shall be then invested. In trust for all and every the child '' r 
, and children, both sons and daughters, of his *aid daugh¬ 
ter Arm Wyatt* already born, or liereaflu to be born, 

9 eqiyilly fo be divided between oi among such cluldr* n, 
tf mqre thatfone, shaie and slutte alike, as tenants in 
common and not as jpint-tenants: the shares ot each id 
such cluldien to be paid, assigned, tinnsfcned, and con¬ 
veyed* to them respectively on their attaining their re* 
t spectivc ages of twenty-one ycap ; if that shall happen 
'lifter the decease oi the survivor oi them the said Edzvatd 
Wyatt and Ann his wile: but if they shall attain sudi age £ 4*85 ] 

- in the lile-time of the said Edwnul Wyatt md Ann hist 
'wtiffi then within thiee months alter then death, (with 
dfattttions for inuntennnte and survivorship among the 
children,) and in case thf'rc shall not be any children of 
the said Ann W'/ctii) oi being such all of them shall hap* 
pen to dic‘hefot<* attaining the age of twenty-one years, 
then upon trust, that the trustees, &c. shall from and af¬ 
ter such failure of children as afotcsaid, assign, &c. all 
such moiety, &c. unto the survivor of them the said Ed* 
ward Itmtt aud Ann lus wife. Ins or her ixuutuis, ad- 
muuctralors, and assigns for ever 
The trstatoi lh*m expressed liiniscIf a 4 * follows . 14 A ml 
a I do In 1 cb\ direct that as soon as conveniently r>ia\ be 
after my decease one mou*ty or half pa^t ot each oi the 
44 pottions or • lines heteby piovided or intended for 
44 my said daughuus Han ah MilL c and MJwf Math' 

4; shall be conveyed settled and a.suied iimo and m tin 
u names of the said U ilhtiw HavMr and ll ilham Cat. 
a their heir*!, excctilors, adimnistiatois, and a*Mgni, upon 
4 the like trusts and undci the like icstiu lions as th** 

44 moiety or half pait ot thi pouo'i hi leby intended fo*" 

44 mv said daughter Ann If'* aft is licicin-ht lore cluectcd 
to be settled and assured so and iu such manner as that 
the same may be seemed foi the benefit oi my said 
44 daughters and their ihildien, and not to be subject or 
v4 liable to the contiol ol any husbands thevmay happen 
* 4 to marry, and I do hereby dnect that in each ol such 
4 settlements thcic shall be inserted all u-ual and cuato* 

4 mary provisoes, clauses, ind agn^menis.** . 

The testator died in 1790, leaving hts son and throe 
daughters surviving. William Alufoc the son by lus will f 486 j 
made a disposition exactly similar to that in Ins father** 
a ill m favour of his three si^teis; dueettng settlements 
ol a moiety of Ann Wyatt's sh.ue to hci sepaiate u&e, and 
dter her decease for her husband and ck lichen, and of a 
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moiety of the share of each of hi«f other Winters rcspet* »* 
utelv, upon the lvlrp* trusts; &c« in the very', terms of his 
lather’s will* William Madox, the son, died it* 1792, rni- 
mamed , and in 1799 Mohty Madox died u$mj^m$d* .In 
1800 ffqnah Mtfdox married Thomas Judds 1h 1802 * 
*he died, not leaving issue. The bill was filed '&y> her 
husband against U'yatt and his wife, and the trustees 
Ilavlett and Carr; praying a conveyance and surrender # 
of one moiety of a fourth, and a moiety of a third of* 
another fouith of tin freehold and copyhold piemises un- 
det the two wills. 

The answer of Wyatt and his wife contended, dial the 
Plaintiff was not entitled to any t »art of the esv^s, as 
ntither of the wills direct any conveyance or settlement 
to be made of am pait of the respective sha'resof Hanah 
Madox, or Mohi y Madox, to or for the benefit of any bus* 
hand either of them might marry in any event whatao-; 
ever; and it was not the intention of either testator*that 
any husband should be entitled to claim any interest itt 
or benefit from such moieties ot the shares so devised in 
trust for Hanah Madox and Moisey Madox f and those 
shau 4 s w r cie so devised for the exclusive benefit of Hanah 
Madox and Moisey Madox and their children respectively 
independent of any husband. 

The decree, pronounced at the Rolls on the 7th of May, 
1804, diclaied the Plaintiff entitled according to the 
prayer of his bill From that deerct* the Defendant Ed - 
xvatd Hyatt appealed to The Lord Chancellor. 

(a) Mt. Holhst , ah J M) WrthtreU, for the Plaintiff*, in 
su/>f>oit of thc'jJir/er —l r pon the true construction ot 
thtse wills, the PlaintdF is entitled to a life estate in that 
moiety of the portion, given to his wife Hanah Madox, 
by tht u spec live wills ol her father and hi other, which 
was to he settled u upon the like tnists, and mulct the like 
restrictions,” as the mon-tv of the poition, thereby in¬ 
tended foi his daughter Ann Hyatt, was thcrein-hclorc 
directed to be settled and assuud If the Court rested 
at that pan of the clause, there could be no doubt as to 
the intention; and the. remaining pan. of the clause whw h 
is apparently contradictory to the first, may be rejected 
'The clause then would stand tutis, that the moieties 
given to the two unmarried daughters, Hanah and Moi¬ 
sey, shall be subject to precisely the same trusts, as 
those, to yvluth the mon ly given to Ann Wyatt was sub 
jeetj one of which was, to secure a life interest m it to 
her then husband Edu.Hnd Wyatt, in the event of his mu - 
viving her. The only reason the testator cgtyld have for 
particularly mentioning her husband, and expressly m - 
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curing hW UttenM, was, that she«was married at the time 
to hito, and consequently rhe testator could haice no 
motive for excluding the future husband*- of the unmar¬ 
ried daughters. The limitation of the mi^-n given to- 
Ann Wyatt h&mg to M her children, it Would extend t6 
W children by a second marriage : whence an initiation 
ma) be inferred, that a second husband she might marry 
should also take a hie estate, 

*Mr. Romllh /, and Mr. A eioMt, for the Defendant, the 
Appellant —Although the moiety of Ann Wyatt is limited 
to all her children, that limitation is not extended to lur 
second or any other husband sin* might mam ; such a 
presumption cannot wise from that limitation to ait her 
children. 1 lie testator* contemplating the possibility of 
his daughter's marrying again, nevertheless excluded the 
husband by such second marriage fiom any interest in 
.this moiety: which is a strong circumstance to show* 
that the testator in giving a life interest to her then hus¬ 
band Edward Wyatt, intended it a» a personal mark of 
favour to him, ami meant to put the unknown futuie hus¬ 
bands of his unmarried daughters upon the same footing 
as any such futuic husband of his daughter Ann.* The 
subsequent woid*, directing, that the moictv given to 
the other daughters should be settled in the same man 
wer, as that given to his daughter Ann, u so and m »uch 
s manner as that the same may be secured lor t!v beuefn 
u ot my said daughter** and their childun, and not to h< 
“ subject oj liabh to the control ot any husband? they 
“ may happen to mairy,” ait not (oiitvid ; ctoi v to tin 
pieced mg juut ol the clause, bdt explanation of it, and 
update so as to rcstiain the general voids used belore, 
b\ assimilating the tiusts of the moictv, given to tin 
other daughters, to those ol rhe moiety given to Ann, m* 
lar only as they were necessary to attain those two speci¬ 
fied objects, and it is «lear itom the whok ol the will, 
his intention was not to gnt then husbands any JiilcieM 
whatever, m one moKty of the fortune, tin. othei ap¬ 
pealing to him sufficient lor the puipnsi j of a *•* tde meat. 
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The Lou! Cn wrui o« —I am told In the Counsel for 
the respondent, that frf I look only to pait ot the clause 
in question, it will he impossible to doubt, but that the [ 489 j 
constiuction contended tor by thun, is the tine construc¬ 
tion to he put upon this will l am however Ivy no means 
of that opinion , as I think, evt r m that v iu\ ot the < asr, 
t would be dtficult to say, what was the real intention 
of the testator; and my doubt in this ca>c is, whether 
•hit must not at all events depend upon conjee tint. 

It is quite clear, with respect to the teslatoi's daugh* 

* . v i A'in, that he meant to exclude all fucuie husbands 
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f she illicit marry, and 4 thinks the*; is tomhdeiah^^- 

^vw’ son iur supposing, he meant to put the unknown ftttate! 
( . jrimu husbands of his unearned daughters upon the, same 

* footing. At all-events however, as this, is a case, in" 
v*ATr. , jyjjjcJj conjecture is opposed to conjecture, 1 do not think 
it is one, in which I am at libei ty to supply the tynntdf 
express words in a will. 
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The decice was reversed. 


*, 2!°&, « GASKELL v. HARMAN 

July 36,2?, 28. 

lSv*5 Jhti? 37* « 

Mte, voLti! THE decree, as drawn up in consequence of thejudg- 

159. mesit pronounced at the Rolls m this iaus cfa) declared 

The deck* the will of John Strettell established, &.c , that Alexander 

dwree?«pon Forbes was not entitled to a clear fifth part of « the residue 

tin* principle, of the estate and effects of the testator, unless such fifth 

that there^a- part had been ascertained hefoie the death of the said 

dtiany-paoper- ^ rxanc f tr Forbes; and, that the lesiduarv legatees of Ann 

wit*wasre- Forbes , his sole legatee, arc entitled to a proportionable 

ceived and share of such estate and effects only as had arisen at tin 

concerted into time of the decease of Alexandra Forbes; that the icsuiu- 

rcverwdTThe ar ^ * e E atces ' ,n ettcll are entitled to 25/. per cent upon 

hard Chancel ■ the legacies given to them, to be discharged by way of 

to** judgment dividend. An account was directed of the personal estate 

frtttn&th'it of the testator Slnttel^ come to the hands ol his four 

cxecutors : what upon the account should appear to have 

if clearly ex- come to their hands respectively to be answered by them 

pressed, it or their representatives respectively. 

sStndU^r the * The ^ asler was diiectcd to state, what sums of money 

idcoatcmcr.ce weie m the hands of StieUelPs executors at the death of 

feftoxccu'eri, Forbes. An account was directed of the debts, &r.« and 

ws» not the an inquii \, which of the lesuluaty legatees of Strettell 

tion hr * de,d > and . whcU l, . M > respectively. 

whole wilt; rrem this deuce the PlaintsJT appealed to The Lord 

Add h not to Chancellor 

b« ejected, ,]/ r . />„,/, Mr Homily, and Mr. Ainffe, for the Plain- 
txprttotih * * r !f> Fh. •Alexandra Mr Stanley , and Mr. Toller^ for tin 
l* 480 ] Jkfrndants, in the same interest , in support of the A/- 
i peals-~T his decree, adopting the very wferd* of the will, 

' leaves the question as doubtful as it was upon the will; 

» '„ declaring, that Forbes was not entitled to a fifth part ol 
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the residue, unless %b/M fifth part had been meet twined 
before his death; and that his residuary legatees arj^ep- 
•tilled to & proportionable nhate of Muh estate and effects 
only as ha$t arisen at the time of his d< cease. The ground 
„ of tne judgment appears to be, that the pfopei ty * was not 
to' vest, except it was received. Cotwdoi the conse* 
411 cnees of such a decision: ihv'fuud, to which it leads: 
thtftemptalion held out to executors to favoiu one legatee 
at the expense of the otheis. f/u Hist?* r,j the Roth 
supposed, that Lord Thn'htv pi IluUheon v. Manning- 
ton , (a) ebuumined upon the expression u Might have le- 
44 ceived but the wmd-’ of the vv ill aic in the present, 
not the past, tense : w rt,atf have received that is, w be* 
44 fotc he shall have received:” yet that was considered 
as leaving it so open to favour one party, that it could not 
bp supported ; that the Court would not leave it in the 
power of a ttu«trc to vary the trust. That case was much 
considered, and the authonty of it acknowledged hy your 
Lordship in Sitwell v Hetvuul.(b) The difficulty, then 
stated by your Loulship, occurs in this instance. The 
principle laid down in Hutiheon v. Manningttm is very 
wise; and was adopted foi the sake of convenience, and 
to prevent the great expense of taking the account in this 
wav, unless such a purpose is expressly deJaied. 

But it is uot the true tonsiluction ol this will to say, 
that the leodue is to vest only, as it is mm ivtd : a con¬ 
struction so inconvenient, liom the consequence of taking 
an account, when each and r\ei\ pait was received, that 
the Cornt must he compelled by cxpiess words to adopr 
it. It is certainly very difficult to attnhnte a meaning n> 
the words “or such of them as si* ill lie then living" 
But if they aie incapable ol an\ sr»-i\ they muM he re¬ 
jected entirely , and the pi op* itv miht 1 m* consult ted a , 
vested at the death. The woids of the will, rhull he 
“made 01 arise,” arcstncth apphe ible, not to the it- 
ccipt of the capital, but onl) to interest and pioduce ot 
personal estate, which has no < \isU lit c, until it aociaes ; 
and that application of those winds is confirmed by the 
reason assigned , which is. not tin state of his pi opto ty* 
but the minority ol his son, affouhng a piospct t ot accu¬ 
mulation. Upon the whole clause, the testator must have 
had some vague notion ofpropeitv to l»t made fiom divi¬ 
dends and interest. But appl) mg those vvorjls to the 
capital, property may be said to be made 1 , if set unties 
are put into the hands of a thud prison. If the woid 
* 4 ascertained,” used m this decree, m* ans moie than that 
which is capable of being ascertained hy an inventor), it 
vocs iutther than the words of the will Properly may 


lfcO$ 

V^N-SJ 
Gcsk* 11 
" . 

Ha ax a > 

[*m 


f 492 


( i'J \ol u -(><$ 


(/■} i ol. vi. 420 




uw 

it k^iu. 


i . 

JffUiWAV 




f 403 J 


Oases/in Chances*. 

be very well ascertained, though not actually divided* 
even by an account. The judgment proceeds upon the 
ground of an intention, that the property should not be 
divided, but a$ it actually got into the hapds o l the exe¬ 
cutors; as evei v shilling should be received: an extra-* 
ordinary construction. It is not contended, that it admits 
of immediate distribution: but that would not prevent 
the vesting An intention to make five residuary lega¬ 
tees, giving the youngest a temptation to delay the sest- 
ing* is not to be suppose#!. It is cleat from the conclu** 
sion of this will, that Btichvood wa& not to receive hta 
proportion ot the icsiduary estate at the same lime as the 
olhei residuary legatees. The argument upon rhe case, 
that ill these residualy legatees might have been dead a. 
month alter the testator, and before any thing was re* 
cened, has not been answeicd' The constant course 
the Court is to give a vested inteiist in a residue, if It 
can possibly be done, and Booth \ Booth (a) is a strong 
case for that. The last residuary clause m this will is a 
cleat bt quest to them as tenants in common, and must 
be considered as an explanation of the piecedirig part. 

Another groar inconvenience Irom the ion struct! on, 
adopted by this decree, is, that it raises an interest in tin- 
executors to ascertain the piopert) by bringing it to tale 
immediately » though pait of it might consist of d< bis , 
part, of money, subject to accounts, the result of which 
was not known Can it be represented, that, be< nuse 
propertt in the binds was not sold, ot transferred imu 
the names of the c\t tutors, it was property that had not 
arisen, or was not made, according to the words of this 
will ? Suppose mortgages, or bonds, the executors ac¬ 
tually receiving the interest: could they be said not to 
be a part of his piopcity made or niiscn, as they were 
not called m > hvecutors are not to call in money out 
upon seem if\, and place it in the hands ol their Bankers, 
merely for the purpose of ascertaining the amount oi the 
iund. Part of his property consisted of Canal shares, at 
that time worth nothing, but wl icb have since risen in 
value i onsiderablv : t an that accidental alteration in i alue 
make tins diffidence ? A considerable part of his pro¬ 
perty consisted ol out-standing debts in America. No 
event could be more \ague and indefinite than the trans¬ 
mission of those debts. The intention to give so preca¬ 
rious a bounty is pcifcctly inconsistent with the expres¬ 
sions of kindness used with refetence to these persons 
Mr* Mansfield, Aft * Piggott, Mt . Richards , and Mr Win • 
throp, in support oj the Decree —Upon the whole of this 
decree it must be understood, though not so expressed 
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as declaring, that On' subject of tins bequest was munc; l**ctf 
at the death of eai h oJ these kga»c*.s m tin hands of th# 

.exec utois The expression in the eh < ret, " sums of nu>- >«. 

%t jney, ’ is not confined to actual mom %• in «ir hands, 
but extends to money m tlu fund-., i\c .is noposul M 1 * ,e? ^ 

mortgages or bonds. Upon am nth* r i onstem mm i«o sen* e I *'H 

can be given to the woids vW nude 4 * and *’ ai is. r, *’ 1 } n 
is *»o suggestion m the will, that these woid* apph mdv 
to interest and dividends r l hr\ icki i > sonn mmti 
Mon of piop'it), tin n exiitmg, which is c it at liomthe 
preceding wonk %i ahall h« mmed and av uimniuled 41 
The two expressions, tak* si together, can .mpk to nothing 
but money to he mu\cd by tin cxctutois So the uoul 
‘^lupins 1 '' means smplus of mom \ htkue imnltomd. 

The distmi turn of 1 fait fit onVann'ngt'.n^ i a ' and Sii- 
Welly I»nnunl*( I >) honi this ca is, that tin » !*>, not a 
bequest to trustee ■» fen the In-ncii* ot tlmd poisons, th»* 
payment to dipind upon the aclititvol tlu executors, 
but a bequest to tiu*e pci mils, font of whom aie the ex* 
ccutors, to git in tlu piopcity , and it is ohsiousK their 
interest to *,<t it in a*- fast as they could, lint, if one had 
si deposition to d« lay, In lould not, fot the othet execu¬ 
tors could get in the debt*. \\ hat is there ahsiud in th'* 
purpo»c, that n the legatee shall h\e to n ccite nuniev 
in ///*/;</, he* shall ha\e it, but, if lie shall die without 
having actually itccitid it, anothei poison shall tik» it ' 

How ean that expicts condition he coutiolkd r flio Jaa 
iciiduan clause i-> not nugatoiy It pi»‘vents an inu*- 
tucy m any event, and tin* i onstiuctu,n ’iiusi he, that, it 
all had died be hue they would ha\i he on enlitl <1 undrj 
the ioinici part*? ot the will, the\ would all have taken 
equally The bounty of this tt >tatcr ^ m a gK.it mea¬ 
sure personal, not looking to h pi cm ntum s Hi j will 
is \eiy icmaikabk , pio\iding a fund, t*» ha\c cikit at i 
my tcmote perm 1, m favour vd such of the* legatees a 
should be then In nig; this is, when tin lunds shill iall 
into possession, (’an sueli a loose usiduaiy clause as 
this defeat that object, cxpiessed with * o mm h an\n ty * 

In most cases, exi ept doubtful debts, the whole pv isoival 
estate may be ascutauud immediately afte*i the* death of [49? 
the party: piopeity in the funds for instance, or upon 
mortgage, or other good sccuiity 'flu* lestatoi <on*i~ 
dered nothing as surplus, hut what should be termed be¬ 
yond the sum of 45,000/ , supposing all that seamed 
Whatever difficulty ihoe mai he in the pm pose oi this 
ieaator, it is not impiacticahle. fn fanes \ ViUhJlut) 

• qual difficulty occuned, but that was set light In the 
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Court The attention beingascertained, such <fiflicuttic r . 
tit) not pi event tlu execution ot it. JLoitl Thin low m 
flntcheon jlfuHwnqt'jn semis to admit, that if he could 
cleat 1} collect, what time was meant, as when enough 
should have been it* cued, not putting it simply upon 
the receipt, he would haw gi\cn the legatx ovci ; and 
it must he, so. cnhetwitc the Court says. «t testator shall 
not do tins, nvikm.» a ill lot lum Lint it was impossi¬ 
ble to sa\, win n ,• I *’.».»cs might he lcceixtd in Jh/^hunf 
from Lull t , whnh the giouad, upon uhuh that d* ij~ 
sum stfi T *d . Cold lino^nv % Ju >'*w u tl e < on Iumoii ot 
that cas»- apphes vt i**al i in 1 m* no* t a^e ol Etwin 

ria «’ / ' h) in .u . at* »u»h u* on this 

Jlli / A /// Ref h t —'i !.< m s no instance of a deci¬ 
sion, that jiopMU sh ill b nu\ pait it imivtj. 

In DawbjU \ I\*Ertt^ \ ) and th u class oi i,i e«*, the Court 
always says, the h gar\ vests at the same time as th# 
estate for hte, but, as it il not ouucnniU to pa) it, it 
shall not be paid until the more distant period So, in 
this case, the share of tin residue most be considered to 
ha\c tested at the same tune as the sum ot »00/, unless 
it can be plainly shown, that some otliei period was in¬ 
tended. Suppose part of the property consisted of valu¬ 
able securities, such as this Court would hate continued, 
and part, ol cash* could the intention, it not expressed, 
be supposed, that the ca*h v.is to be \ested, and not the 
secunties 5 ( onld that t ucunisunee \aiy the rights ot 
the pai lies ? Fai« ol the 4 testators piopeit} (onsusteel ot 
sliaics ol mints, »»*(] o{ tin Hi\ti Ln* Compatn Can 
those mlu * ds hi ciai-uh << d a** pioptity, 4h not made and 
44 arisen’* w itlnn the sense, oi tin*- will i No such intention 
as iiCftitindid loi u expressed in this will, why dun 
should mit that mdi vi\ mle pietaiU 

Th> L'.uf CiMm i i »o‘i —Thi decice ka\e» the ivdl 
just as it we I he Couit e*ught to June gnui some con¬ 
struction in dn In-.t instance to the woid 44 asc ct Lamed 
lti that u ->peu, the>cion 1 , the denee must he altered. 

Upon the construe tion of this will l am far iicun say¬ 
ing, the aehlitioual loubiuuv clause creates any doubt, 
(or, if the will L id Juctied, t. at provision should he ac¬ 
tually made by the lucipt oi liaid cash for the payment 
of these Annuities and h’gaue 1 , to be ascei tamed in this 
sense, that 600/. should be gi\en to each of the residuary 
legatees, and also gating the surplus to the residual y 
legatees then living, whtnc\ci asei named, howc\ei ab¬ 
surd, if the mu nt»on was clear, it would be the duty oi 
the executors to exeeutc it, and the legal effect of the Ian 


(hj Ant+* vol \>ji 517, 


fc) 1 ii 4 C. C\ til/. 



CaSKH IV ClItM'LRY. 




clause would !>l to giV uh.iu\ei um-Iuj thcio might be 
to all the ltsuhnov Ugauis that is, to tin i. p? c^nui- 
* tnes of all, il nunc of tlu* Ksui.nu l< gat us weie aht«, 
When the u udne, so uni^ntutul, «uh nu ( 'm d \no- 
ther modi* of explaining »t is, tbu hi mi t ui haw* imi- 
icutd, that, il (he whole sm plus should a mu tmt in Iml 
to uuh, that would not pws mid* r a i lausi, i^viih; 
tli; surplus if u should nnount to iO », , ml tin , ton 

milSl I'iln l>\ tlie 1 i'Mrilicll \ ( l l*i'■'* , O’ai, f S*l« »l 'I < l UJW 

canhiu i *h i t, tlu lc j; d f ilw i Mil t h* gi into if 

I admit the wxiiulinsi id th* p, ipvi itiuti, ipptanng h\ 
the li poi t to h.ivi he* n l o d h\ In ' M sfi> *f l'i* Ab/A „ 
that, ii a u aatoi thinks pro, m, wla tin i pi mb i,il\ oi n >t, 
fo * ay ilistnu th , showirir a manih st intention, tint in> 
b g itc ‘ pi i umai v oi k sida , shad not l>a\e the* h g »• 
CUTS, OI the KsldtU, iMlh'-N till \ b\e to l < ( • • i e them III 
feilFfimoruv, then. i» no iuh agunst siuh in»» ntion, if 
etearly expitssid Slut that vuvull open to so much in¬ 
convenient e and baud, that tl e Couir is not m the habit 
oi making uniiutmi'i in la\our oi siuh an mttntion. In 
the east* of HnU hcju v. Miuutttuftnn^a) I admit, I thought 
the meaning of those words w what thev shall hav* ie~ 
rmed; and I thought so t \ t a aftet the decision. The 
use i have since made ol that ca>e is as an autlv nu, tint, 
ii the words will admit or not imputing to the tv stator 
suth an intention, it shall not be imputed to him If that 
int* ntion tan hi »upposul, it was natuiai m that n*-r 
J Ik natural < onstuution of ih.it will was, »i thf h gatee 
dioiihl die, betme ihe piopcrtv shonhl # In aituiih n - 
in‘tied to him. Mul laud /Vo * u\ looking t»# thou ton* 
ruinations,whuh lie expivs* ed with < onsidi 1 ahli ansi« n , 
the more puhap., as he ptu*‘i\cd, th it main c't t l Mu 
did not go along wuh him, tliought bun-.* Il at ld*« 't* l » 
put a construction upon the will, that *>\ po->,.j,ihf, 
be put upon it, supposing an inter noil, l! u ihui ’■ho"i l 
be an inquire as to wiih and lui\ put, winn o might In 
said, that it could hit*. hem itiemd 

In the otlu l casi s tlu same pimople ba> bec n pc* now- 
Icdged: not meiels upon tlu lncrwuuciue , but, as (rc- 
quentl) tlu consecpteiu i s would lu un d« stiuc ti\e , for, 
it you are to end* ivour to find outwoid^, giuiig tin* oio- 
peitj over, when not u tually leci nrd, hi baicl moiit\, 
\ou must remember, that u is the duty of tin* executors 
m respect of that to call m the mom\ : no di^Ltetion lu- 
ing left m them: such as the Cotut cxeirises, to ]udg. , 
what are the pioper secuntus to be continued: the * \c- 
rutors being under the necessity of getting m the }»n> 
u, j tv by all remedies ; which might cndangei the ios^ oi 
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180a tin' principal, lor the benefit of thc»u* who weie entitled 

\sy%j the immediate huit Considering also the vaiicty ol 
pusonal estate , the inqimv would be endless, as to each 
7 and c vrij part, when by piopcr diligence it could be got 
m. 'The (’ouit tluiefore has said, the best const!uctnm 
is genuaUv to consul* i llu interest vested and in hand, 
though, stiic tl\, not t ollec ted lor the pui pose of enjov • 
ment, as ht twe en tin paituular mien sts and tin capital 
and, it that is wise, tin ( mu twill uni conjecture in fivom 
of an mu ntion against the <uiuul luk. It must hovvevei 
Ik distinctly unde i »tuod„ tint, if tlu mtc ntion, c untended 
(01 in tbi^ case, lsihaih expressed, it must be earned 
into exec ntion 

' That mu ntion cannot b* ilcatK collected from this 

will The general idea ot the testatoi was a conviction, 
that be was vvuith t*,Oi)u/ , and, to secure that to his 
family, he held out this temptation to his executors and 
le&iduJiv h c* iUc 5 fits ptopeitv was so dispelled, and 
therefore nccc^aiilv in som* suiw to be collected, that 
he could not find m it a sec unix < v c n tor the o 0 ,(tf) 0 /. for 
his son He makes a provision as to the legaoea and An- 
| 499 ] nuities out of the payment* to be. made on account of his 
personal estate : but he also makes a furthc r provision foi 
them bv moitgage oi s ita of u ai c state, and by directing 
tittlbei to fit cut on the estate devised to his sou. Tim 
Court would ha\c duet ted that sale and that fall ui tim 
her ftn thw ith Lithe i a load must hnv e been piovuied for 
the satisbu tion ol all the 1* gaeies and Annuities, or a pio- 
portionate laud 1 » i each ol them . bur then as the Annul* 
tants and legate*.s, <\cc pt oiich legacies sts wer c vested, 
died, the t.ipiMi, set apait for them would acuuc to the 
capii.il cb lu ien< toi the other legacies and Annuities, he-* 
loje it would have fallen into residue of any spec iim; so 
that in time tbeic must have been a virtu lent piovtsiorv 
made loi all flu lieicicsaml Annuities After be had m 
thimanin i uab/cd his conviction its to the sum of 
4 S,tKH)/ and p»o\uL elfin Ins wift and son, he makes this 
pattii'dar, whinisii al, disposition as to the surplus, and 
the cpicstion is, what is tlu meaning uf that clause, bv 
which he* dielans hn intention, that each of his residu- 
ar\ legatees shall hate M)t)/ when it ran he tisceifained, 
that then is that sum tar each ol them. The consttuc- 
tion that it depends upo \ ac tual receipt* is not the neces¬ 
sary consti tution. II he had propelty, capable of sale, to 
the amount of jU,(XK)/ the constitution contended for is, 
that all that propcity iimst be actually converted into 
money to answei the subsequent purposes of the will 
Suppose, thcie were five good bonds, part of the pro¬ 
perty, and the obligor was gone to the country for the 
summer: are these residuary legatees to say, they v ill 
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* vot oath take one, hat vu! lake the chance nt s^viu^j;, \u*7 
ontil he n turns, and \ a\«- tlmm all Such a < orv-truMion -o 
the Com will n >l adopt, unless tonipedh d i», adopt it. «»- »», 

IK'is > 


/7»e f >ul Cn \n r s m r > \ — Tin* e | »*ir*i‘«n <u iV vbok f 500 } 
d this (kdt" i<, that ih* opinion *it 7/»f ; j f/ tt 1605 -*«/ °r 

A*-,*'? that flit nuia. > of 1 1 it * wete\nti- 

ded onl\ to a '•.him oi nw! s.nn* »;l mom \ a* w»*ie ih the 
hands o| tin noutoi i "I th« t* st i*/«i a; v h< death ot 
Frohtb I alw.ns hivetl or Jit .f luv diffii m to p it a -a 
tishatoiv inn'ii iic run: Mj.im this * ill It is impossible to 
doiiv-i that the turn] oi 11 ^xwI- 1 ' J un tent Consolidated 
Hank Aiiiuutn s uu'M 1 c tul i i f retained* lia\ ing 

arisen, being ioIIclOiI, rind \*ith• u tin meaning of every 

C lal void, in «lmh th» u m i<oi his cli m til»ed that 
,whuh to h* applicable to the gen;ial purposes 
of his w ill He thought b* had wt unties, of which lie 
should die |)os<» smd , nul which vtr< to icmain m 
for they \\h re to be a t md lor tin Annuities. Tiles*, se- 
eut ilies> tlieieioie ate in n sense prop u ty, collet ted, av>aclc\ 
am! arisen, immtdi itcl\ upon Ins tb nth B\ the term u st - 
cmitics" he meant i\en lus teal i .late, though tliat rs 
\civ iimrcuejtc. Hus appeal* in»n the cxccptu'n of his 
•'state at (W?*v# L , which In rniht ha* * looked at r *- a sc- 
*m»i) In the direction a - to tin sum oi 30**10/ for his 
-.on he <on.nd**is that nart of b.s pinpritv* whether 3 pa 
rut oi si entitle n propulv, o«- land uiidii that de¬ 

scription, which is tn id* Applicable to the AnnuU\ fi». 
hio wife, as pail oi hi* butane, * «lk<ud, m idt, and set 
aperf, and which w is to k e.im iml at lo,0(X)S He 
then proc* cds to piovide t.K im an» <d lapsing the addi¬ 
tional Mini of 1 !,<***/ it tarnica b* «]< nud, that what i » 
got in or sti apai* tm tlie pas an at oj that sum of 3t»,fxx»/ 
if it became pa\abi»s rh*>.e,h n. t come ind ir.to, and i**- 
reived as, mon**\, is raised ami 'pu «a within the meaning 
of this will In ca** ol tin death oi his wile the income 
of his son’s foitune v a* to l*e an a* inundating fund dur¬ 
ing his niinout\ fm the AnntntiLs and oth*r puipo^es of f 501 • 
his will He ha l given some legacies, which he revoai- 
mends to Ise clischai'< cm 1 at one pi\ment, without waiting 
for the gene?al distubi.timi Uearl\ contemplating as tu 
those, that ibe statv cjf lus i irtune might be purh m to 
make it questionable, whether with romeuictioc diet 
* ould be panl without waning lor that singular distribu¬ 
tion, afterwards made Iot tin genual pn\ ment of his le¬ 
gacies and Annuities So, lie directs some subsequent 1e- 
vra* ics not to be paid in puluuiu to other legacies be¬ 
fore given; again * ontuuplating the difficulty ol payment 
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be foie (lie general distnbution. In pioviding a fund for 
sci utuift the payment oi Ilia annuities he uses the diffei* 
ent words u invest, set apait, and apply” a sufficient pait, 
of Ins personal estate in the public fund* or moitgages 
It would he difficult lo maintain according to the oidi- 
na*v doctrine, that, d he had propeity on mortgage, 01 
in tile funds, the wdl according to the true construe turn 
■would not Pave been uiswutd bv setting upuit that jyo- 
pcrly • no 1 i< * 111111111 ,, that thoie should be an actu vl con¬ 
vention mtc mont» « l all tin p»<»pcilv, 111 01 del to re¬ 
convert it info the i hapc it had .it the time of his death, 
and which it was fmdK to have 1 01 the purpose of su v- 
mg the iiu*ts of the will It would lie smgu 1 >r to s.iv, 
the executors should not be considered as having actually 
collected and got in tin ll^OwO/ 5 fur tr.it (Consolidated 
Bank An mu in ,, which m tlioM: <vuils would hate dc* 
volved upon them loi the* ynei.il purposes of the will; 
but, that the") wcie by calling m moitguges and selling 
to provide the hist fund for the annuities 

These observations seem small, but they lead to the 
consideration, what upon the whole the* testatoi'intended , 
attending to the* convenient c of the construction upon 
the will, as holding that propel tv in a state, m which it 
may be* subsen. lent to the trusts, as proper tv collected 
anil got in , or, that nothing was to be so considered, hut 
what was m tin language of the decree actually uum of 
money hi ought into the hands of the executors. Fiom 
uthci paits of tin will it is cleat, the testatoi was looking 
to the obligati n* to make payments, and probably at 
stated times, and by' instalments, and he thought, the 
state of his funds was sueii, that the legatees and annui¬ 
tants could onl) have payment, as those instalments ruuld 
be paid 

It js the ueluotis du<\ of the Court to declare the con- 
stiuctum ot that clause, m which, advutmg to the proba¬ 
bly long minouty of his son, lie expresses his intention, 
that hi > i< Sicilian legatees shall < ach ot them rt cc ivc 500/. 
at the h ast o\ er and abo\ e then legacies, and therefore di- 
lecting the disposition, that follows, u when that sum can 
u cltaily be ascertained to them for it is impossible* to 
send a reference to the Mastt » without declaring the 
meaning cd those woids. Upun the* words, that follow, 
u if any lurthei sutplus shall be made or arise be it mote; 
u or less, t,lie sum* to go and lie equally divided among 
u mv lesiduary legatees, 01 such of them as shall be then 
living,” and, more paiticulailv, attending to the ron- 
stiuction, that must be given to them hy the construction 
that must be given to other words in this will of the same 
import, it is perfectly cleat, the testator meant, that, it 
all his residuary legatees should not be living at some 
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loci, to nr ascertained in some vva\, future, ami sub>e 
qucnt to bis death, all ui them should not take what h< 
here cnlh the suiplus: foi, howevo inconv* unnt the con¬ 
struction, that the lcsidue was not \ist< 1 it *' death of 
the testator, and won hi nor v« M, umi] .uiudh collected 
h\ (onveibion into, and reu lpt oL iuoiu’\, < nnsidn mg the 
duties and powos ot euniuns, ^ 'l 1 agree w*th l/ic 
Ua'tt> nj tht AV./A, that, it the icsiatoi lias cleuls < \- 
ptesstil that pm pose, the komt must find the m« ms ot 
cxetu’ingit I he question theit ton i->, wluihci undo 

thos< w f uds m this passa^v., though upon a \i*\\ ot the 
Mate <>f his aflans •supposing it not complex but tin- 
most simple, it should app* at, that in;ii ationai sc nse tliei t 
would he sOO/ to each ot the lesiduai) h gaiecs, and a 
smphis hc\ond that, uotw ithtiandmg the uv ouveincnrc 
attaching to that doc time, tht (hunt would sav, there 
should he no \csttd intclest in the smplus, cAen in that 
simple state of uicum dances, until all was conveitc d into 
and recened .is, mohev , or, that when the property was 
m buch circumstances, that it might he represented to he 
at home foi all useful purposes, it should be considered 
ascertain*d within the meaning of die will. 

Suppose, tor instance, the oon’s dU/XXi/. was secured , 
md also a Jund tor these annuities and legacies, and, be¬ 
mud that, one mortgage, undunahU good, for r>„<.ijt>/. 
«iiul considered b) the ixecutois so cltail> good, that 
/hough thev had not set it apait foi those chaiges, thev 
all inncmied in opinion, that .t would not U int the 
hem til of the pci sous inioe-tcd m the c^t.ne to change 
it. Or, put a still stiongei c isc , that under the ndimnis- 
tiation of this Cowl the Master had repoiud, that the 
set ui n\ was good \\ ould it hi said, that sum of lO,(XM/ 
was not as<« l/ainid, collected, math , and had notaiiMP 
act 01 ding to the i \pimsions m tins w ill, but tht opi ration 
was In he gone tlinmgh of < ailing it m, and those mil* 
were to take it, who should sustain the chuiatlo of it*- 
suluarj legatees living at tht moment it was paid to the 
ctctutoi ■> ? Mv judgment is, that nothing but the stiongest 
words should compel the Comt to make sueh a con¬ 
st! ucti on. 

The testatoi then takes up the east of the death of his 
jim under the age of 21 , winch leads to tin uitioduttioit 
of two bequests of the u sidne: one special, the othci 
general. It might have happened, which would Jiavc pin- 
dueccl a singular arrangement, that the pioperty of the 
m>ii might have been set apait, that during Ins inznoiity 
i fund might have been collected for the annuities and 
legacies, and this fact might have been ascertained, that 
*lu icsidue beyond what was so collected would pay 500/. 

each of the executoi s, and 2a 00/ more to the son, and 
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leave a surplus: 3 omf of ihe residuary lectors might 
have died during the inf«u y wi tUt son , ami th it sum oi 
money, giUM to him, it lu ' hould attain the atp oi twenty *, 
one, would have gtau to difl i.nt pci sons irom those* 
who weio to take the geiuial s uplus, it n was to be dis¬ 
tributed hefoie hi> >g« <1 tv.imv -one , leu that is o'- 
prca&Ly confined to nich cd hi <. tt -udi u \ legal* os as should 
he then living. In the Mibstquent di ^position, dividing 
the propeltj into nine part., the woir] •** mont y'* imi«st 
mean, not only “ muncy,’* hut also sic unties lor money, 
and cten leal estate , loi m the tituKi pitted the will 
the testator Imj considered n al i state as securities, and 
as money loi this puipose vvhuh also m/les it viry 
questionable, whether! in c ou»d tin an, that nothing was to 
be considered as got m, c\i«.pt v »»it vv is convent d into 
hard rash, and laid out again. Ii is deal upon the d*$* 
position oi the lemaiiiing ninth |m i 10 such ol his resi¬ 
duary legatees as shall oe then living, what* vtr s\&s the 
subject of the pioperty chspo .t .1 ol to tin ,on, and m the 
event ol his death to be divid'd in tins nianmi, whether 
money, or money’s worth, the testatoj me am, that in so 
much as would m that event bt undr«posc d of his rr«d 
duaiy legatees should not take int« usts, as there named, 
as they would in the general residue. Ihe) might is 
general residuary legatees, have taken this ninth part 
loi, if they had all dud in the lite ol rht ^ott, and he had 
died in his inlancv, that ninth part could not hav'» gon* 
to any ol th. residual y legatees, or to the survivor oi 
them, by th ut t huise : but it would he a ninth part ol that 
fund, undisposed of, and would bill into the genttal re¬ 
sidue, and tl tnall live, as claiming the gennal residue, 
undisposed .d, w mild have taken by the ir m presentatives 
lor that is giVvtr t > them gemiallv , embracing all that 
tell m, and not warned lor tin. gem ral land, and all, 
that should re undisposed oi hv tin ch ath of the son 
Upon u». i' n»ai ung part ol this <. iciest it i * also ch ar, that 
as thv. ptopeutw m such a »tato, tha* it w.ta, or ought 
to be set apart ki the legacies and annuities, the resi- 
duaiy I. gatees, whatever the) weir to take, were not to 
i ike t'jtit 7>i ;/i5i/s, hut upon rhe clej Jr of the Annuitant those 
living at the time oi the death were to take the fund. 

'ihen f onus the general residuary clause. It I was 
called upon to construe that without knowing what was 
the state,ot the pioperty, u would be very difhcult to sav. 
what would be taken unclei this clause, constituting the 
bequest ot the residue, lor, if it was such, coiltraiv* tc 
the expectation of the t»* tutor, as it might be, that a fund 
might have been set afart tor the 30,000/. the legacies 
and Annuities, as, it * ’S wik had dud in his hie, and 
there was a great clcc fund, of bonds, notes,and set uu 
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tics, operate and deeper iU\ the m sidnaiv legatees must 1805. 
have taken all, that was <ri\en hefote, a. it w as given . ^ 

# but as to the hulk of the pri'petty, which u was not nee is- c» ., t . . 

Wi> to set apait, undoi tin* residuary tfaii* tin mtueM 
would have vested immtdiaalv , though not mi >o mi,'h Hlwslx 
of the fund as must Inite be* u st t amor t*. p,\\ the an- 
muties and the uO,<XM>/ .«• it would depend up» v • ,u h 
the mil and dn Aiuu.iunt 1 hut a»* b»\<,,id 
whit v\a& THiesstiv ho those paiiu ui*n piitpi.t, and [ 506 
trusts i". well given In tin um'Iuuiv vim « 

Tin i|Uestum tli» l eh#u » . » nh u.e'U i! • .irtuai m«ih oi 
the property at tin deMh and i.n <!» .dni s \,*th it dni- 
waids If ihc hm* nuumn^ «■> ih.n nuhnv 
tbideicd ah tlu U st'itm s (« (tu i», iulh*t*\C a* i» »i mu J, 
made, *ml v»n( in. within uio-w 1 ‘pnual » m u-»*. >uw» ihe 
Will, cwipt oiuns of im»*u \ ,u Tirol) n 111 \cd, a.ol i am to 
construe the fust dmiui.itum oi iln iii*uu In i*n subse¬ 
quent impm\. what sin.s ol money w, re lccened, it fol¬ 
lows, that, li lh< v\ < utu’s }»id sit apait the ll,UO0/ 4 3 
turcint Consohdafi d Bank Anmiim s, md montages, 
undei tin feim smitHus, (icvl < su.u wen bum* consi¬ 
dered a-N a vU itv b\ tins testami n\ tlie e\< option of Ins 
estite at (»otv a ' is not to h» tonuiiul, hat to he kept 
vt sp\iv lor the put post .,i tlu will, that wsmlii not do. 

But it ib veil cK0.* ulI upon tlu whoi wll ♦ o si,,tnat 
piupali, nicei'idui do dmih oi tu# it ,\.t< i >»» the 
( utposi £» » t the will, was iityt withm th« m 'in.u ^ 

* d and U'-ceil.tim d, made and f ;or mi . *md the c;m • non as 
to die vVstr»£ >s to lie rh t ided ilifli*» nth e mime, '<• the 
umd state <d tlu p'oputy , as t> thus* u.utuulai parts 
of the pjoprUx, whim aie to be at jpait ha patc.cubr 
U)Cs Y atij \ilut nut\ oi max no* Ik cvewudh i*,idu >k 

I desue not to he uml» i-dood as <h lenninu* , tht - faso 
upon ambiguous impressions f ague v mi i"? Mu* ur 
jf the Ab/A, ami 1 »iu an ti< put it all upon wh d I ht 
^titcd in hrui> \ MiUh*li n % a) and mi tins i nt , tlmi »t is 
in die powu of a I'stA^oi not tu j»ue an\ thiu», utdiluis 
coaveitcd into money, and put »nto a diapt i > In divide l 
as such. A disposition of tl.at ^mt is n *t ,o b« wish-d. [ 56? 
Whatever may be the ui.Tu.ulty of mnsti um/ the c*\pn s- 
>ion m IJnUheon \. Ala (a) winncvn a testator 

dxr< ets Ins executors to moit^a^o, -til, fa io.»veit lus * *- 
tale into money, and divide it othri juisons, tins 

punciple is dear, that no fiaudnh at ^ i uniuu dihi- 
toiy dealing h> tiuotees shall aih u dm cl prisons i'he 
•1»*tv ol the Court would irijuiie tlum to dr*u sas t i fat 
dial looseexpiessum “wnat thiM mi*du Jmvi mu td, 1? 
the) cannot sa), they have not a» t» d with all ctdi- 

' <i ) tntPfS ol vi t<>l ( \) ’> !» li r l .< » ' •» i S*** 
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‘ 1805. guitc*, oi permit a race betv cen th'c lives of the different 
legatees; some of whom the) might favour mote than 
(m-kiii others, their wishes directing then conduct. The Court. 

must hold a vtry stmng hand upon such a case, which 
iiiuAs. ma j^ \ t wlSl lo j[ 10 ] ( }^ that, unit ss driven to it b) the state 
oi the property and the expressions of the will, the Court 
would not willingly collect that meaning 

To have this cleinv perfect, u serins impossible th*t it 
can stand extctly as it is If the judgment of the Court 
was, that Fnbvs was entitled to nothing evc*-pt sum& of 
money actually ici ned at the tune '»f his death, tin ele¬ 
ctee ought to dcvhie, that by pait cuLu ♦ >piessions the 
testator infant ^o, and ought to duvet the :.ccomif ac¬ 
cording to that declaration. But it is premature to make 
any decollation, and, if any should he made, it must 
apply, not men ly to the present stvite oi the propc-rty and 
events, but also to what may be die tffc t t of iutute evefcta 
even upon the pie sent state of the piopvity . foi suppose 
a collection oi the property made lor the* ^on, not to die 
full extent of the testator's intention in lus favour: if the 
son died dm mg his minority*, and none of these residuary 
legatees were lmng, as the ninth part would not be taken 
£ 508 j multr (he particular bequest of it, it must be taken under 
the general residuary clause, and then Forbes's repre¬ 
sentatives would take equally with the rest But, fur¬ 
ther, it is \eiy difficult to make out, that many ports of 
this piopcity on >ht not to he considered as part of the 
testate's pi opei t> w» dun tile meaning of the will, even 
as to tin* spcu\.l residue*, collected and got, as, 3 pn 
units mortgages, real estates, lor the pm poke's of this 
will consider l 'amili' ", and, s.cuiUu*-. o! dnTvrenl 
sorts, of a given v. hie All these fa< tc ought to be known. 

Theieioie let so much ol this deer* o as contains these 
declaration*- ho reversed, lettimug so much as directs 
the inquire as lo the sun., oi mom v t and direct an m- 
quiiy as to ehc sti.e of the property at the death of the 
testat i , of what paiticulus it consisted, and m what 
manner it has been paid, applied, disposed of, and le- 
'erved, and foi wnat puipn* «»s, horn tune to tune since 
the death oi the* testator, a d i\ serve, not only the con¬ 
sideration, to what spkUCa oi piopcrty this declaration 
should he applied, bur all further directions upon the will. 

It is obvious, that, if my opinion was, tnat nothing 
could be •cnnsjdtic d is colltittd and got in but money 
actuall\ created In the conversion of property, I ought 
not to make that vacation : but it may turn out upon this 
inquiry, that parts of the property were as capable 

of being Consult red collected and got in, as money ; 
and then it is pic mature to say, how mu* h is property, in 
which Fotbts was interested at his death. 
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THE bill was filed bv an ocnipici ot premies iu lfin* A Tiill u* 
don , Mating, tb.it the Dckndam, eutitkd to turn’s, stum a 

time ago demanded tithes fiont the Plain* »ti at ih rate- T« 

»*f v; f >,/ in the pounds at voiding to the Statute fit Iff ,t> ?/ j, c „ Jj 
Vlll (a) but not, that any mi it had been jiiM'tu'id, and dot snot lie 
Ming, tint thetc. na^ a tusfoai'uy pavment tn lieu 
of tidies, but not specify ing any t eitain p n incut, played lutus/s Itliout 
bulb disi overy and iclu J nwt 

To this bill the Defendant put m a d< nuinci. '1 o a hill to 

J/>. tilth *uh , m > ?t/}j 11 (i t /f f i)n*,ont, look 
jfietions . hist, lint the lull ought to slat , y\hat ceitampayments 
pay mt ms the Plaintiff insists upon (/n lieu uf tithe* 

2dly, l T pon the rise ol Tfu LmI (tiointnj \ fiwrs- ll,e °^{ nM ’Y 
lem;(t) ikiidtng, that «i bdl to establish a rustomarv ia 
payment m lieu ol titiu s m kind will not lie, unkss the t^nml 
Recloi, or Vnai, has instituted piocecdings at I«aw, mjl 
Equity, 01 "m the Ei tksiastiral Court, c nn&idciing such a |j^ 
bill meiely in the nature of a cioss-bill against the de- a only 
maud ol tithes to dibcovrry, 

Air. Roi/ulhfo fyt the Phi,nliff\ observed, upon tin fust pn*y»i«hti 
objection, that the Defendant b\ (In demuiui a hints, IW * 
that theie is a if*tun pay monk wine ti he knows. 

Ae> to the second point, ll the pay ment is di .nuteil, a lull 
must be hied to establish it, and m the case hum! the 
bill was pcimme i to shod as a bill to peiprtuaic u su- [ .s'jD j 
mon\ 


7 7u* Lord CiiAMiu on.—Hie bid m this t ausc i > 111* d, 
not to pcijxtuatc testimony, noi foi disiouiv m«ud>, 
but both foi disc'*\erv and uliol. 'Hi* 1M nciant, a 
clergyman, cntilltd to tithes m I erd claims, but not 
by suit, or demand enfou t d in any nay , insisting *\ ith- 
out suit 01 action, that lie. is i moled to‘2s« 'hi ir. the 
pound* The Plaintiff does not suit*, that he knows, 
there is a less ai< ustomed payment, m, that he is igno- 
lant upon the subject, and has a n^lit to a disunity 
merely, what that payment is: but he prays both dis¬ 
co veiy and i chef. He is not entitle.d to disco\cry, un¬ 
less he is entitled to lohei , according to the present 
* ourse.fu) 

( <s ) Slat. 3r/f<* 8(1? 

^ b ) The U ard n uud J\Unot Cttuons of V' Paul's \ m t antc t \ol. 

i \ 

/ i ) 2 sluiti, W f « 4 9* "tb Ptth 1>% 

• u i p, m HU r,t \ .Wi/'i /», ntJ % col \ 51» » T * l ‘•oe the note ( a ’ 
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*1 his case is analogous to the cases in the Court of 
E schequtr; deciding, that a person shall not fill a bill to 
establish a mcdait^ unless he has been actually disturbed 
fhat point was very fulls considered in Lord Coventry v. 
Jhirslem: which goes the full h ngtli of this case, this 
bill charging thjtbmne tunc ago the Defendant demanded 
IV/. in tlie pound 1 June a tonsideiable recollection 
of that case, and tonvi isations upon it between .the 
Barons ol the Com l of L\< luquei and The Loid Chan - 
cel hr There was al a pat tv, who tnu«i be a party here, 
be tore an> lelnt c.m he given: \i/ the Ordinal*) Upon 
that authority tin bill lor discovery and relief cannot be 
suppoiu cl. 

Thtieiore allow the demuin i : but, following that case, 
if the Plaintiff t boost s to amend the bill, I will peimit 
him, pajing the expense of it. 


[ 51t ] /> /hi. tr NO WLAN. 

1804 July 18 . 

1805 Muuji THE Bankrupt, h ivmg been in custody ‘•tvrral )eai 
18 jti'Q C, under a commitment b\ the Commissioners lor not giving 
comimttelfby batls f artoi >' answer to the questions put to him upon his 
the Controls- examination,'c') was brought into Court under a writ of 
won't*tor not habeas eci/ms Upon x former application to the Com - 
giving a •satis- rnissioneis ht .tied, tint lie had in 17 l )0 discov< ted, that 
count' It the ar< cmnl had oi lgtii.tllv giv en, two \ < ars before, and 
coimnitiiKuiis foi wlm h he w is < committed, that he lost his pocket-book, 
legal, nodis- containing the hank-nott s, whnh h\i e the object of tin. 
cretion upon menu™ ]> N the overturning oi tlie mail coach upon liis 

tqciifachatge jourmj to r ■//;j«/, was not tim . t.u fact bung, that Im 
him upon in- wife, its du had since j. know ledge d to him, took tbat 
cum ounces, pocket-book out oi bis coat pocket, while he was m a 
that further intoxication, the night In Ion he emitted I^ndon; 

eanbcofno leaving two otiui pocket-books m tl*c pocket, so that he 
use to the cir- did not noss that, which was taken, until the aci ident had 
dHor* happened to the coach. Pa t of the bank-note*, to a con- 

mlicUtv of the &, dctabL amount, had been tiac**d, and iccovered. The 
commitment, Commissioners icmandcd the Bankrupt, being dissatis- 
to the can nt fied with this account 

of compiling Undei the^e cm um^tance* a motion was made, that 
ofVftlonvt^ ^ankiupt should be discharged 
Querv ** Mi * Cullen , in suppoi t oj the Motion —The Couit of 
V King’s Bench upon the application to them went upon the 


( a ) See £r pane Yowlan s 6 Tern H*p 118. TayluP* case, tinu s vol 
tiii. J28 
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ground, that thc\ did hot beticw * tin Bankrupt’s account 180A 
This application p«, ?odm a trry did. tom case. In the 
• last cTOniinatron tbeie is no contiadiction whatsoever; 1 m *- 


the lov* o i the notes ir» put upon a dideuu noting , and 1 lN 

the mistake admitted m the loimct account v explained. I 
The objei t of the powci of the C omms^ioneis 1, t«» com¬ 
pel a disclosure lot the benefit o' the umIium ^ »*oMhe 
pwu&hmcm v/t the B.mkiupt If On < lednoi s cannot dt* 
i ne benefit lrom any anvwor, th u t in h* obi uni d, and 
the imprisonment, iuitlu > protiachd, can have no othu 
♦ fleet thin punishment he ouch* tone di-thaigiri . how¬ 
ever dissausf at ton me .u com* Thi^ % m opt 1 lie only 
two waj s either iinj>* v osniu.t tm Me, 01 l>* compelling 
Kim to confess a capital lth*is\ a atu it»oii, m winch no 
Subject should be pliud \\ hi thet, Bum foie, ihi*> story 
is true 01 Jake, hr in,; jpoi* (he !iu oi it it v* from con* 
trad a ti on, and pi ib.d h, he ought not (o fir remanded. 

Mr, Romwif,Uu s —Tin account, formerly 

given by this li mktupi, wa-, peril i rlv •nurd*Sle , and the 
Court of Ring’s B. n« h thought the commitment light 
The account he non go.i-v, upon miormatioo, m eivcd bv 
him two ’yems ilui hi gate the tojii.cr account, with 
which mfoTin.iiion in bis j made applica¬ 

tion lot eight vtars, i- e*pialk limedibh 

The Luid Cn vm 1 1 1 o,<. s nd, Im did not heht u a word 
oi tins story . and oi lined the Bmkmpt to b. i« m.aided , 
desiring, lii.it the Commit-amu l 4 nonld be mf'itmed, it 
vvis his Lordship’s nidi, .'bat du v should call the Bank¬ 
rupt and his wile 1 /cioie tin m, and examine them both 


The application of (ho Bmkiept to ht ihsch.tigcd v, is [ <>13 ] 
renewed b\ petition ( n) lf>0> M?r,t 

The Bankiupt's wif*, upon hi * i\ nuinatum before the 
Commissioni' s, confii *ncd his la .1 mo'int The Com¬ 
missioners ccilibcd, that th* Bank* upt (kc hues to giw* 
any luithei account, that the t\imiuaiion of Ins wile 
appeal ■» unsausfac (ot) that a consulei thle put of lus* 
pioperty is still unaccounted lor, and thcicioii he was 
remanded. 

J/t. Cullen, in of th* I\ntron^ insisted, that the* 

Bankrupt was entitled to Ins diofhargt iipmi ohe ot those 
pi minds: either Jus account, which is duccth ronbimed 
i>\ his wife, is true : oi,if like, the losuh i* nnpmon- , 

<vu*nt, until he confesses a capital felony, that tht juris¬ 
diction by commitment was given loi the purpo^i. of dh- 


S~aJ Tujakn^s oast, antr % vol. un. &3SS J-u ] ^ 
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rot cry only; not example; for which purpose a difteicnt 
mode ib pointed out b y the Legislature. 

Mr* Romilhj, Jot the Am*nee v, observed, that nothing , 
had passed since, except, that the Bankrupt’** wift had 
given an account, directly contrary to what she formerly 
swore; with which the Commissioners were so struck, 
that they icad hci loimer examination to her, and point* 
cd out the contradictor, before the) would peimit htr.to 
answci. 


The fcn/Cus* ci uor. —When this case was formerly 
before me, I looked into all the authorities It is tin 
case of a person, against whom a Comnussiu * of Bank* 
, ruptcy has issued, biought befoie the Commissionexs ; 

[ 514 } twd bring examined as to what had become of his pro¬ 
perty, he doe> not object to answer upon the giouncl, that 
the questions tend to call for answers which might im¬ 
plicate him in crime, and which thou loro he is not bound 
to answer; but on the othei hand he did state what he 
called an account. and the Commission?!s, attending to 
what he said, thought it perfectly unsatzsfactor} ; and 
therefore committed him. He was brought up by habeas 
cot pm : and the case appeart d to me to be reduced to this 
question, \cry unsatisfactory to a Judge: whether upon 
my view of the answers the\ weio satisfactory , and the 
full pet suasion of my mind was, that they were not satis 
factory I was therefore obliged to remand him. One 
ground upon wlmh the last commitment goes, a-* certified 
h\ the Commit** mtrs, n, tint a considerable part of tin 
propet ty still remains unaccounted for. 

As to the giound of this application, that ihe questions 
tend to imiki him accuse hinwlf, m the administration 
of this part of the justice of the countiy that case must 
be distini ily brought hefote the Com t in another mannei. 
The Bankrupt must btfoie the Coinnussiuiurs make his 
objection; i o that the Comt upou the application may 
distim tly see the nntiu e of it, ioi a man may if he chooses 
waive his objection to answei any question, and may 
anawci , and Bankrupts often do answer questions they 
are not bound to answet, a^d perhaps pi udently ,* as in 
inam instances the utmost se\eiity of the law may be 
applied, and they mav redeem themselves from the in¬ 
clination to prosecute. As, therefore, it is in the power 
of the Bankrupt to answer or to demur, the com sc upon 
application to be discharged upon this ground is, that, 
being before the Comnussionei s, he must demur to the 
8 question, and then the state of the proceeding upon the 

return to the habeas corpus must be accurately brought 
[ 515 ] before the Court, and that course not being taken m this 
.•V instance, it would be very dangerous to dischaigc the 

tlh a 
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Bankrupt If the answer was unsatisfactory before, it is lf>OJ, 

admitted, U lemains \t% much so low, the wife swearing 
• directly contrary to what she swore befou ; and the cir- /.«., 
oilmstance being certified, that still proper? remains un- 


accounted for, how is this to be distinguished hum Pvr- 
case 5 (a) As long as this is the otate of the case* I 
fear, the Bankrupt cannot be disci uiged It I couU dis- 
• iijrgchiu) from this commitment upon one ground, 1 
mast remand him for the other cause heie stated If all 
the piopeiU had been obtained, that would have been a 
veiv piopei t,ro iml. Jn ih si ta^e piubabK he would have 
been diM barged 


The Attvi vru-tu „euiL t*nJ Mi- Cain /?, ni support of the •>#*(£. %T 
Petition, in adduioii to the i ucumstances mentioned be¬ 
fore, ohs« i\ed, dvt the estito could not deiive any fur¬ 
ther benefu * the Asugnces hating «old their interest at 
a loss of ‘da p r ant 

'Flic LotilLu \m j i toil—Thne is peculiarity in this 
case, It the uiswxr' an* misaUsfactoiy. though tin. * xa- 
mznition tan be id no ii't*, yet, ii the commitment is 
li gal, upon the vm of Lubeus * or put l hue no right to 
discha* u;e Hie Ximkiupt 'Dus state of things is cms'idai : 
the If mkmpt dutiiig ten tears gi*es \ii) ui^atisbu tory 
answci., plana* Inins, If upon disc lo-nirs, that«anuot 
h ace any doubt, tlutt he h is her n concrahm; Ins propcitv * 
by au uic.H a considerable part r»t the proputv is got to¬ 
gether; and a ice jinmununt has taken place \vl cm the 
examination tan b. ut no ir* to tin* nedttois. But the 
single qiu *-tiop upon the writ of ‘lut/uts *'jtpu\ undi i tint 5l0 
singulai stare* of aiurasi.«v. t % is, whether tin- comm t- 
>ncnt is legal * if it is, I ba\e no dwution to disih.i.g* 
him. Whethei CoumusMoueis should, im<l< i s»uh , *»» um- 
stances, ioibear to commit, is a vu\ ditkient cpie non 
'Inhere ate two sulj«cts i«»» con*.nleialion . 1st, wlulhn 
the Bankrupt stands in that situatum, tba* actoidmg to 
law he can he calhd upon to disclose a dime: especially 
where it amounts to felony: vi/ the concealment of his 
effects: next, upon the writ of habeas < or pus the Court is 
obliged to constrict, whcthci upon the whole, that nas 
passed m the coarse of tin Bankruptcy, there is not lea- 
son to disbelieve him, when he *ays, he cannot make any 
birthei discovetv without giving pi oof of a .-n»ne. The 
Commissioners do not appeal to hate tak a it into consi- 
• letation in that way, but hate gone upon this ground * 

fn ) VU K. v 2 Uu-r 11 I '1 > 
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1805 * that he was hound to tell them, whether he had committed 
a capita! felony, or not U thtj arc light in that, I can* 
Ft fuut not deliver him upon any such consideration as that iur - 1 
\.»wmx ther examination can be of no use to the cmfitozs for, 
if the commitment is legal, 1 am hound: but if they have 
no right to ask the question, they have no right to consi- 
del, whethei the ancweis aic satislactoiy- or not. 


No oi du was mar 


[ pM * twooooi) 

tug. 20.2a. 27 

Separate IN 1802, blduton and If ilt n v, piopiicloi * <>t a patent 
Commission of for a hie or steam-engnu, took ink* p*u , n« rship *fam& 
Dashv'tod and "fohn Aqmw n pawners in tli/ Vink ot 
Strau^e, Dashxvooi !, J«u* u\ and J J rut n L lot»tion % lor two 
sivth paits each, and Diis/n^'d ami ,/ s /.v<6 ]ointl} and 
*e\crall\ covenanted to pav to Dldutui for hi > own side 
use the *um of 4(^)/ with m«ust iiom th< 2Jth ot 
blank* the puiod, iiom which the pa’ tnciship na* to 


a grcatei 
amount, ee- 


fiteed (X) 


and Co steppe i pa} mi nt, l Mnt r j\ was nidi btrd to thun, 
for ad v.lines hi lumas Hankri s, to ihe •mmmt of Yft*fL 
13,y. lit/ In */i inh, 18<>3, the B inkericccpted bills, 
drawn hv l*UK*l'jtu to tin miount ol : l u>u/ whnh he dia- 
* ounted, and paid onb, lorn/ towards pim iding ini tho^e 
hills, which in ianu due, aitci the house had stopped 
payment Upon tint ei nt a stp.uaU ( ommissum ol 
Bankiuptc v n sued ug unst U>nnn «ip<Im «, tin h Commis¬ 
sion LUit 1 * pioved a d«_ht cd J J *0 on account ol prin¬ 
cipal and inkiest, due unchi *h.* agtciuienr ol the 27th 
of Man h , 1802 In '/uhf* 180^ HhiStitn in < onsidoation 
of 3j00/ assigned hn di !>t io Wun lidlei v 

The peution was piesentcd tn the ti uslccs mulct a ge¬ 
neral assignment of the c.st<iit ol Dushwncd^ and 

Co., stating these cmumstainos, that the patent was 
void: that a writ of 'tute/tuun, to tr\ the validity of the 
patent, was obtained , upon which issue was joined, that 
an actum was In ought by Ilk in ton against the Assignees 
of the scparati estate ot 10 fora dividend; that the 
assignment to Maty Tnllctk was made without consideia- 


Iktlf* et ill 71c of FuUw \ wimtnt an *nid Fuflnh c<w< s their cited, ami 
jp* Johns. Cha Hep. 14, and the u marked upon by the (Ihuncttlfot £ 
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<on» witti a ticu to uln.uu jnymt nt of tin' tlivir|« mJ from iW>.y, 
tin' sopnute fV;>tc of uhifr the debt ol > EUkrten 

was due to the joint estate, sugR«JMini>, th.u j, the sepa- /<> /»Ml{ 

5 ate estate will more than sufficient to pat *hv m- parate 1 4,,, “ 

cM>ts, ilie joint cicdilois ate ultimate Iv mieu'tcd m (b.* T * jl1 * 
question, and piaunq, that Lt<int,n and /i/v* /,/,.> 
may hr ie$tiamcii from pioteuhnp at Law a^uast the 
A signers .,f the separate eslau ol //§ ut ba ih dm* 

4 >b neV until ufut (hi* tn.it as to ihc \ahdit\ ot tin' ».\t> m, 
and, il»ai, if ill * 1 right to the jmU*U shall b. established, 
all providings a die i.-iioii lot tin clivdeud ;n.n I«; 

' ftta'd, u.nd pawmnlln l hi ito i ol the d« hi of 4/r*>/ i *’ 

1 Ilf/, dun b\ him to tin joint < ,t it , and until lie Ji.il) 
have taken up the bills for s<)00/ 

The J//-rw/v-hi J w.?/, u/.V U; tton,Jh/, in \uf*fwr of 
Me Vrtitun —The decision of Lonl htes+bm in f\x party 
uintfn , ) ib m autlioi ii} for pei milting the set-off in 
this case It v* i.M o^ ha id, that this St par ate creditor 
should r<?< • dir bcniM he seeks out of the separate 

‘•state, without an obligation on the ofher hand to pa} his 
♦hare of the* otbu debt, ft *s. suggested, that A^ne*v y \ 
estate will pi »bahi\ be ‘oivent Suppose the sum of 4fJ00 ( f 
« ominjjout of hM«ep.»rate« >tate to (he general pai (net ship, 
would it he just, that Thu, ton indebted to the genet id 
t <*rtm r&hip should take ih.it fund , and then, Hating made 
away hin pioprrt;, should pres* nt his own insolvent v, as 
all die s.tlisfac inm to b** bad from hun ** Kvut pimvple 
iet[uiirs ibis rijuirmL airam,c«nent: not to s* i oh a sep i- 
latc against a purt debt, hut to hut efl»; i againon* 
hahtme, nt wlm li • at 1 ' i * mt« u st< <!. * h m oi thv. d m.md 
of the other. 1'ht mteie ,f id the paitit'is. not h.tbb* io 
die separate debt, t mnoi b. uhiied i’l.is I * , no! d 
peml upon am at tmint as it is *leai, the dv b», dm t\ j 

/ inert on , is much mou < <insidti.ihlu tl«.m that, win* !• » 
due to him. '1 hi> rpn stioti ol *n Noll *s * urt* *1 laNh , /; 

*n the Bankrupt! v o? Cu^itll and T^lt. 

Vhr Lot J Cuani i t i on.— in the cast* L v ptttU i]inn 
trn(h) the partnciship debts wer * .mualb p ml 1 do not 
'juitc understand it But, if there me debt, which ( u* 
not be set oft at J.aw, < an it h" siud, that ad ih* «IJ i*i . ol 
the Bankruptcy aic to b< suspended until all the ac 
counts are clcaied, in older to see, what lights of *et- 
ofT there may be m the i«"sul t> 'lliat should have been 
considered befoie Out tsise was rieteimiued. The con- joittami 
m (j icmc will be, that, w hen there are joint and separate sepira^debti 
leht>, which rannot lie sc i oil igamst each other at haw, 

tjch other at 

K % f fi \t>l v} J4>8. t *i J d’l f-. S ft *fK, *'**/«j 'l j kKV 

, 'it \ob in, %'»tk 

• \.-i xr 


4 > 
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JtyiJ- iu every Bankruptcy tlu proceedings must be suspended; 
uvv till Hie accounts are taken., and it is seen, wh.it the join* 
/1 pn'/? i state will pay, and what the sejmatc will pay A no the? 
i difficulty in that caa, wlui h f do no* undeisund, is this - 

the Commission w is ag.m^t ui alone, lY'Uum* 

paid all the pailn* rship debts '! hen, if demands weit 
due to both, ihosv, demauds would he iccoeered ;?j thru 
names , ami ih. n, il upon the u % urn♦ h i\c 1 < r the m Hu i «* 
Wits a clearsutplus to ^htp f nnL that b« pau o'» Ih* 

general -a paiate , *o b, hue'hd v o as .mb to hi 

Assigm**, u» trn^i Jc v il* hi* p , «n oui l"u . and 

would not hi Lit J»» ilu pu 5 f . oio « *abim who 

paid that joint d* hi , but would b% dp •>)« , «•* p»u ut 
tbt sepaiau esi W \ .mnn,\ al* »h» ’ noh, flic 

n rcu niM/i nu , ihu tlnu iv.u t p r «d nfhet 

sepiuatt ciodum*, v-» iva m *n. s \s* i!i. nh\* i * i.t 

that case II n • »"il.! h nn h »■ . «ha # *d Jn- < point 

£ 520 1 creditors we? a pvd ds*. 'In wod* ’>. . «. j " . /.H- 

not upon Ha >i i,m«l t _c -»h . m • ; u t 1 ' h nu 
that m* mini * •» d 

dnid-iaicn »Mo* k jhi\ u « \ - « \»m t•. t 'gi i 

totals ihe .* '»*um .n 1 » ' i.d ’ , vm» v*» In h» 
in tui^t, not i n ih.u ui i •*. » < * t \, ; 

sepuiaU ui riitor *‘hp> .. o‘ i l » , i' it* j i:p 

debts b *pg paid, d « • t. < i, ms, ?1» , dj * L 

vnkd, not t ‘oiibn;, * to In d i s , i i th«. * 
ditois, bat u * ot ho*' to d 4 < i*.d , i t ha » ,r 

hi twee*' the in »«.n< *• thoe ,i hin » i* • *■ u % *i 

tuted h) tl £>p« tfii iiu-iti , ti 'O la/, «v’ - 

paid to Hu )Oi! t I till U^i P» . «yia * d |t ‘ 

pattnrrship debt , i iiyht in ui »•-1 ,} i;*- 

ctedits to i tho.r * ni'iv uu^ l mo . t ' ^i 

himscli ugh 

i y Vn //«( Vn't* —II "'''J*r< wo, u* a , 

which wa* hi . piopi'ilun 

d// b'- C,/>r a/ O '/ hll.tky*»h J'wl’t,* t'l # » /J t / ; 

r i he ci'inu tjl »tt-off ui r>ppijsitioii uj a .i Caw, he 
foie Mt. Justuo /W/ >, and / /• •/• ^Vo ifhui 

is no mstanci' o 1 a bd* ti uin \i thi ho.d< Sup .o J J( iu in 
not sttang oil ihe^i tnmands Loimw <*l h »piit\ wdlrini 
assume such a juu diii,au uul Ua»i n< t goms lurthti 
than the Law : A.\ /;.o/t 0c l \ nut'U ; j loipouiig muru- 
alit\ * that the debt*- shall Li ilur in the same right, ?v< 
as at Law. r i ii* Assignee ui this debt is u> a difteo «u 
[ 521 ] bituution in Kajuitv hoiuthat, •nwlueh she would si md 
at Law: a chose in action being assignable in Ivpim. 
These is no pnvit}» enabling these petitioners U» lib i 
bill. 1 he case, Ex paitc J$umtcn % (a) relies ahogctlu r 

fa ) Antp, vol s 105. ( b ) 1 Jtk< ?35 

f a) p 521 An f e 9 vol uc *4fcl 
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he dni not ice* j\e it on >i i*mm 'd ill Ini 1 «‘t i n*>ts; ImU 
a xetened, It ivi* paM mi u11 nnn^ »», tin 
ut the Hanliiupt, '•nd ii" pan tt*r. irun, *u at the lm<* s of 
thi Ati of Banljupu \ in ih«- peM om i \ possession The 
l "lUirmet, hi in; then a r A«-d, i { in fact fu ewi had n 4 * 
»iivtd an? sumsiiorn tin. liankrnpt, cvept what were 
'p< nlitrl In tli” hill of tests, In n lusetl to answer; &iv 
inj* v the reason ot that reb^al, that the aeav/ci umjtir 
•'.n l to . nruirute him. He aated, that h* hud broken 
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the whole ttuth,, with the exception of the^ matters alluded 
to m the preceding answer; and offered to. swear* that he 
had not refused to answer for die purpose,ofconcealing 
any fact* which lyoultl show fraud by, the Bankrupt or the 
petitioner; or would affect the estate, or benefit the cre¬ 
ditors^ but the Commissioners refused to receive that 
deposition, or to admit him to prove the debt. The peti¬ 
tion fuither stated, that the Commissioners tefused to 
permit him to prow, upon the ground, that he hacf re- c 
ceived sums of money fiom the Hankiupt, the applica¬ 
tion of which he had not accounted foi , which was also 
stated b} the Cutificatc of thi Commissioners, as the 
ground, appearing by the examination of the Bankript* ^ 
The At tor nrif-Gcnaal,Jor the Vttition . Mr. 
the Assigna s. 


t #23 J The Lord CiiANcrjj.oR.~Thk is a new and very,im¬ 
portant question. The Certificate iropoi ts w hat is contrary 
to the statement of the petition, which does not amount 
to an admission, that the petitioner did receive any mo¬ 
ney. The statement is singular, that, if he erer did re¬ 
ceive atiy, it was applied for the use, and according to 
the direction, of the Bankrupt; protesting against declar¬ 
ing, whether he did icceive any It comes to this. The 
Bankrupt upon his examination asserts, that the peti¬ 
tioner did t ci eive cliffei cut sums, which were not account¬ 
ed for. It does not appear, whether the Bankrupt, was 
examined to the application according to his direction 
and for his u&t. Ilu unination might have raised the 
neat quistion,Vhethcr, if the moju had been so applied, 
in a question betwe* n the cmlitoj and the person mak¬ 
ing the npplii ation, he could ha\c discharged him sell 
fiom the receipt If the question comes to be decided by 
the examination oi the petitioner, it stands thus. Puma 
fane, upon punm*; a bill oi costs, the creditors have the 
same light to mquiic, what the paity lcicivcd on account 
oi his pun* ipal, with a \iew to set-off, as if both parties 
solvent uni eonti nding If the ground of the Commis¬ 
sioners wa^, that the petitioner’s i c fusai to answer amount¬ 
ed to an admission, that having received sums of money, 
lie had illegally applied them, that is an incorrect mode 
of reasoning. the principle enabling him in a Court of 
Justice to say, that, if they have no more information 
than they can have from him, they have no information 
upon whilh they can act. It would be a singular applica¬ 
tion of the principle to hold, that, the Law protecting 
him fram answering, they shall use that protest as dis¬ 
tinct evidence of guilt, as if it was confessed* 
l #24 J But, take this in another point of view, whether the 
parties have not a right to know from the ityftvidual, a: 
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to the fact nltegcd and stfom by the Bankrupt, that he 
has received different sums of money; first, whether he 
jha$ received the 'money; Sdly, how it has been applied* 
The first question, if connected with the other, has a ten¬ 
dency to bung him into that situation, iu wln.h he may 
avail himself of the principle, protecting him from a cn- 
initial prosecution. The consequence of his refusal to tell 
whethi r he received money, and hew it w as applied, is 
not, that any Court can say, he has illegally applied it; 
hut eveiv Court ina\ say, it the paity will not give that 
information, v Inch i» nr cc^aiy to decide upon a civil 
fight, they must pica ttd upon that, which is evidences 
the Bankrupt ■» oath, that the petitioner did receive 
gurney: and, it he w ill not say, whether he did, or did 
riot receive it, so that opportunity may be given by laves* 
ligputing and puisuing it to the persons, to whom it waa 

E aid, to get at the tiuth, the result is, not, that I shall tell 
im be shall answer, or, that, as he has not answered, he 
i« guilty: but, that, if be will not furnish the means of 
satisfying the Commissioneis, whether the money was 
properly applied, or improperly, or \\as not applied, the 
effect of his protest against answering amounts to .this, 
that it must he concluded, theie is a puipose which makes 
st preferable to him nor to place himself in that situation, 
*in which it is possible to decide the tine state of the ac¬ 
count. But, I think, this h is not bten examined yet upon 
its true principles; and considering the diffeience of the 
Certificate and th< x presentation m the petition, the 
Commissioneis should agiin give him an t>ppoitunity of 
applying, am* should call upon tlie Bankrupt to be exa¬ 
mined as to the p.u »ii' nt, and the application of the mo* 
ncy, and, if tho\ shall n fuse to icu i\* the proof, they 
mav specially certify the f 11 * t of tlicr c lamination of both. 
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An order was pronounced aMoulingU , but with this 
qualification; if the petitioner and the BnnKuipl think 
proper to be examined. Another inciting was tilled , at 
which the Bankrupt lcpeatid his statement as to the fact 
of the receipt of money, an l thai he had no doubt, the 
whole was applied to election purposi s, according to the 
trust reposed in the petitioner; but knew nothing of the 
fact. The petitioner still declined to make any further 
admission or disclosure lhan upon his former examination. 

The Ltod CitA^cri r or —Ihis debt cannot be proved, 

1 he proposition is clear, that no man can be compelled 

to answer what has any lendewy to eliminate him. But , 

has any tendency to criminate (I?) 

. - M . ——— . .—- ■ ■ ■«» — 

}, 11m- the docti me fully stated by *,hiet 2U fffotoiWi Hepoit ) See, afcofjKjgii 
* . •*/«.’ haft in Hun*? Ttial t >o\. i. p. +V7 to i ’ 
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the consequence is inevitable; that, if it can be establish*/ 
ed, that he has received money that belonged to the Bank¬ 
rupt, and he chooses to protect himself against answering 
as to the application, he comes under the difficulty, that 
he cannot discharge himseli of the leceipt of the money. 
Individually, I have no doubt the petitioner applied this» 
money aecouiing to the directions of his employer. But 
the petitioner still declining to answer, the question is, 
whether in Bankiujncy, having traced to a person, com¬ 
ing to prove a debt, momy, loi which he is puma fane 
accountable, the creditois, as well as the Bankrupt, have 
not a right to insist, that he shall dtuhar^i himself: and, " 
if he chooses to say, he cannot, without showing he 
done something illegal, the consequence is, money is traced 
to him, and he cannot prove it has gone from him ; atftl 
therefore necessarily it must be considered as still in his 
hands* 

Petition dismissed. 


1803 

Not.finder 2 8 
1805 


LORD ST, JOHN LADY ST. JOHN. 


Ang 27 LORD and Lady St. John having lived apart under arti- 
Matter ut cles of sepaiation, a reconciliation took plat e: upon which 
rvant'^ccord" occaslon an °tbcr instrument was executed bvthem and two 
ing^to’the 0 * trustees: providing, that Lady Si. John might at any fu- 
easemade by ture time, witu the assent of the trustees, 01 the survivor, 
the bill, not his executors or administrators, separate irom her hus- 

whJtevcr^Tnav ^ anc ^ anc ^ ta ^ e :uvav het chihlien, and upon such separa¬ 
te the nature tlon reviving the provisions oi the former articles. The 
©fit (1) bill, tiled after a second sepai ation, to have these instru- 
A* to the meats dclivend lip, inqumng as to the existence ol dis« 
SB"#* putes, and th^ cause ol the separation, the answeis stated 
Articles be* several Circumstances of conduct, previous to the firstse- 
tween bus- paration, as well as alter the reconciliation ; as to which 
bft&d and wife they were referred for impel tinence and scandal. The 
pmtionreven Master’s judgment being m favour of the answers, an 
with trustees, exception was taken to his report. 

inthUinsunce Mr. Ramilhf , and Mr. Grcenhtll , in support of the Except 

SfS^cL n ?*r txon^ contended, that any facts, not material to the deci 

may at any sion, are impertinent, and, 11 reproachful to any ol the 

time with parties, scandalous: that impertinence may be ascertain 

the meat of by trying whether the subject of the allegation is 

the trustees 

Wthe ftomvor, lus executors or administrators, separate, and take away tlic dull In r 

Qtenf^ 

>——-•— - 

It 1(1) 0V"‘« r Mtrt'l, } Johns. Qh». Rfp. 106 J 
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matter that could be given in evidence between the par- 1805. • 

ties. They cited Ex parte Top ham, (n) % 

* The Attorney-General^ Mr. Many*clJ y Jilt Piggott) and Lord si 3,>ir* 
Mr. IVoodArson, for the Repot t. —The defence of the trus- , Q v 
tee', cannot be distinguished fiom that of tin /jfe, The V °”i 
trustees are bound to defend the deed put *ito their E * 3 

hands, and to support hei interest. In such a suit, the 
oicumstanccs, that led to the scj.ai ation aie ixuemely 
jna\crud, and il relevant, they c annnl be scandalous oi 
impertinent: Finhr.uUt \. Papuan* (a) If the deed is ,,V 

void at Law, tin Plaintiff cannot be hunt; but the con* 

.duct of the husband 111 . 1 ) have been such, that this Court 
;p$l not help him, or depine tlu wife ol the protection, 
to which she may be entitled The circumstances stated ' 
jin the answer, therefore, though ceitainly they will not 
alter the construction of the deed, may he material. The 
Defendant is asked by this will, whether disputes did 
not arise. Sh< answers m the aflii raative ; and explains 
what they were. The Court will see, that it is utterly 
impossible, that the passage can be relevant, be foie thev 
will expunge it But, without considering stiict!\ the re¬ 
levancy, it is sufficient, that the bill gives occasiqn for 
these passages, in which lespect there is a distinction 
between a bill and an answer. It is put upon the De¬ 
fendant to show, what weie the giourds of her consent 
to sepaiation. 'Iht point, whether it was reasonable, or 
unreasonable, might depend upon the amount of piovo- 
c ill ion. In (ruth v (tnih^yh) The Mastir oj tin Roll* col¬ 
lected all the authorities, and upon full cptiMdcration of 
them dccieed a specific pu for manic of ai ticks of sepa¬ 
ration at the suit of the tv He A. nccessaiy consequence 

is, that the Coml would giant an injunction againtt the 
busbancL suing m the Spuitual Coart, which was the 
question in Booth v. BooUiJi ) mentioned b) Loid Alvan* [ 528 ] 
Jctj; but the ic^ultof the application in th:U instance does 
not appear. The expicss stipulation in this case dis¬ 
tinguishes it from Titu her v. Flctihtr , (a) m which Mr. 

Justice BuUcr, sitting foi 'l’he Lord ChamcUor , held, that 
the subsequent cohabitation put an end to the deed. Be* 
fore the Court will decide, that thi^ mstiument is to be 
delivered up, leaving the husband to the exercise of all 
his rights m that character, the Court will know, how he 
has acted towards lus wife; whether then society has 
been, and is likely to be, happy. 


( a ) In Claim t rv, h< (ox e Lorils < *ornmii»sioncrs Eyre, AMurst, and 
U hvn 

Ca) p .927 2 fe*x V. t'ooper .fate, tol Vi, iH. 

< b ) ? Hr o C V 611 
f t , In Chancei v» btfoie I^ord ffait!<ucke. 

. ■ p m, 5 &o C V 619, « 
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3805, Mr. Romitty , in Reply .-*'That distinction upon the ex- 

" ‘'C/vn*' press stipulation in this case, cannot be maintained. Not- 
tonl withstanding the ,case of Lord Rodney V. Chambers y (b) 

'• such a condition carfnot be valid. Consenting to live to* 
Latiyb/. omr g et } lcr t fo e y carmot stipulate, that dc a luture period they 
will not live together as husband and wife. Even, ad¬ 
mitting, that the wife is to be considered as a Jane s?h y 
that provision cannot be valid, foi it would not be valid, 
if m an onginal settlement, previous to maniagt A 
man cannot before m image stipulate, that he will be se¬ 
parated fiom his wilt at .» u rum [u.nml, not knowing, , 
what will be the stale ot bis family at that tunc. 

Plaintiff could not legalix stipu! tti-, he has ( jttcmf4&^' 
that he shall have no authontv his daughter^ fflvfo*, 
lag at that time four daughters. The wife is to ham 
thorny to dissolve the marnage, unless these tru&ttfta 
interpose, and do not approve it. a new jurisdiction, 
substituted in the place of the Ecclesiastical Court. Thill 
extraordinary power is vested in both these trustees, and 
the surxixor, and the executors ami administrators of 
the survivor: so that it might come to a cieditor. By 
[ 529 ] the express terms of the instrument she has power todis* 
solve the marriage as often as she pleases. It was not 
necessary m answer to the cpiestion, whether great dis¬ 
putes did notarise, to state, what those disputes were. 
Thu Court has no authority to enter into the cireum- ^ 
stances of the husband’s conduct, and the state of society, 
in which they live , but must decide upon the validity of 
the deed, accord ng to the established iule« of Law and 
Equity. 'lhose questions ait In the constitution of this 
country to he decided by the Ecclc suistica! Court. Theie 
are very few decisions upon this subject, and it is ot 
great importance, that it should be well understood, what 
is impertinent and scandalous, and what is not so. 

The Lord Ch\k< fcior upon this occasion went much 
at lai*,' into the consideration of the legal effect and 
validity of such an instrument as was the subject of 
this suit. 

The question, furnished by a case of this aott, is one 
of the most important to the public interest, that can 
fall under discussion in a Court of Justice. When I see 
Such dicta, as occur in the case of The King v. Mead, (a) 
falling fiom great men, and establishing a course of de¬ 
cision, that can he demonstrated to stand upon no prin¬ 
ciple consistent with the law of the land, 1 fed gieat 
difficulty in deciding upon such authority. Considering 


(b) ifaul m 


9 . l&kWi 
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the consequences, aird the late cases, (h) I am now au- 180$. 
thorited to say, no attention is to be paid * to the dteta^ v^vs j 

4 that after a deed of sepai ation executed the wife becomes tuiil si j<ns 
to all intents and purposes a feme b'Je. IJow does she 1 
get into that situation? She cannot execute any deed. Jl,ly J J ° R1T * 
She has not the power of contacting. The hi e tonside- i * 3 

ratiou therefore, independent of all piruiplc-s ot policv, After• deed 
js, how does that become 1 ilu conti u* of ilu- wile, ‘idly, executed^e 
if Ok husband < an cnahL In r to do that* docs she be- wife ittiof la¬ 
conic to all inUnts and puipo-e' a pi"* \'jL j Can slu be all, 

witness again it hci lu' i b..neP Can die be guilty ofP ur P®j*t* 
Mftoy in his present ' ] \vt*it\-*i\c \t us ago I could 

asked with confidents louhl an ution be main*witu«wAg*ta|fr 
taitted against her; and. 1 c au now sa) there is no prin* h * p haabwwk 
ciple for that proposition, which however, prevailedfeionvTnhfs^ 
through a long com sc of decisions, founded upon dictum presence nor 
followed by dictum: but, when it became necessary to can an action 
state the principle, it fell, and all the Judges agiced, that ** 
it was impossible to maintain an action against her as a »gamst her. 
feme sole. 

Independent of the effect of the contract of marriage 
usell, the rule upon die policy ol the Law is, that the 
contrai t shall be indissoluble, even by the sentence of 
the Law: to a tutam extent the Legislature thinking it 
for the interest of tin* community that it should not he 
dissolved except fry the Legislating: upqn the principle 
probabh, that people should undei stand that thc\ should 
not enter into the se fluctuating contracts; and, aftei that 
saoed contract they should ted it to be t l #eir mutual in¬ 
terest to improve their tempers It such a contract as is 
contained m the second ol the-c instruments, an engage¬ 
ment under the hand of the husband, that lus wife and 


children shall be lice from all contiol b> lmn, that she 
ohall dwell in Ins house, as long ns she pleases, and take 
herself away, when she phases, could not be infused 
into a marnage settlement, (and it is to be nhsuved, that [.531 j 
before marriage she has more tapai it) to contract than 
afterwards,) how can it be the subject of subsequent sti¬ 
pulation? The consequent e would be constant misery. 

Then, how is it as to the children ? The father has i on- 
trol over them by the Law , as the Law imposes upon him, 
with reference to the public welfare, most important du- 
ties as to them. 11 the husband can conn act with his 
wife, who cannot by Law contract with him, (i\nd in this 
instance the contract as to the children is between the 
husband and wife only,) it deserves great consideiation, 
before a Court oi Law, should by habeas toipus upon a 


fh ) flt k ard y. cbh, 1 fat. a Pul 9 k Marshall v Rutton, 8 Term 
iit'ft i-i 5. 

V«i. XL 46 
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lfioy. unilateral covenant as the Scotch call it, take fioin him the 
\^rsj ( ustod} and conti ul of his children, thrown upon him by 
Lor<l hi .Iiinv the Law, not for his gratification, but on account of his 

, r r duties, and place them against his will in the hands ol his 
I/dySi John ^ * 1 b 

Upon this pm titular case the questions arc, 1st, arc 
these deeds good at Law. 2dl\ , aie they to be enforced 
in Equity , .hll\, il noi good at Law, art, thev to be *Mi- 
veiecl up in kquih It fh< \ aic good at Law I sc^ no 
f >* . reason atpusemu *- u* tlu \ air not good in Equity* 

But, a> against tin \\ 1 1 *, im^ i.nj nssibb* eithci in Law or 
Equity to hold tlu m g md, Ini ‘lie cannot execute qjpjr 
deed. I torque nth ,i4m 1 All Ju^titi Jluflct, who foj^cl 
l*8f. ‘ 1 it difficult to answer tint, how, il sh* was in the 

situation as a Jun* sole , she got mto that situation* It is 
admitted, that, until separated, she cannot form pr make 
herself liable to any contract: yet it is asset ted, that it is 
competent to her, beloie she is in that state, to remove 
herself by contract out of the state, in which she is, into 
that in which she will for the first time heoum .apable of 
making a contract 

[ 532 ] Then, as to the husband, is he accoiding to the policy 
of the law, capable of making such a contract ? As to 
the case of Gutfi v. Guth,!a} I feel with Lord Rosbhfii all 
his doubts upon that cast, (b) which, notwithstanding 
what is said in Jjml Rodney v. Chamber v, ( c) is the only 
instance, in which the Louit did enfoice the deed- The 
question has new i been put upon the (omract of the hus¬ 
band and wife, l he Couii has uiwa\s put it upon the 
conn art hciwien the husband and the ttustee, from the 
covenant of tlu liustcc to indemnify tilt husband against 
hei debts, the existence of which covenant ought to have 
re numb d the Couit, that thos*, who trained tht3e instru¬ 
ments, had no idea that the wile luiself was bound. In 
that way of considering it, the question occurs, what was 
, to be done, :f the husband had sought to get hack his 
wife b> force: that is, by the force of his mautal light; 
which, according to The Krug v. Mead, (d) would be an 
indictable offence: but that I desire may not be under¬ 
stood as being uni\ersally acceded to, until it shall be 
determined upon a special verdict. Consider the tonse- 
Marrioftenot quences. The conti act of maniage cannot be affected by 
to be affected any contract between the parties. It is admitted every 
betweetTtLe ^kere, that by the known law, founded upon policy", for 
parties. the sake of keeping together individual families, consti¬ 
tuting the great family of the puLlic, there shall be in. 

fa) 3JJ*o C C 614. 

fb ) Itgtxrd v Johnson, ante, vol ui, 352. See page 361. 

( cj 2 East 283. (d) 1 Mr 542 



Casks in CnANcr.Rr* 


m 


separation a ?nensa & thwo, except pnptfr stevtfhm ant ims. 
(lilvlttnwa; and 1 believe they held, with Mr Justice v>-ysj 
' Buber in Fh'Uhn Fleh ha,(e) that c\m where the sc- L>r<I s\ Unis 
paruion is for such cause, if once they come together 
again there is a complete end of it, and that tan net* 1 1 
again be made a cause ol tomplaint loi the sun * purpose St Py at,ona 
I he JKccle&iastieal 'Court will nut nan tin m ditch,, but mtheSpuitual 
dirfi i mines, whethei then, has In t n s • l */1 iWt tt'htlti* mm y c Joint onlv , 
and, il theic his not, in th » i mi oi i'n fudgi, he \s 

not onU piohibitcd It mu < »i< dui i)k* shall be sc- 
^raic, but he t, I>\ the liw lu il * > ohhgc them by aherj4&at? 

Sflwtjenee to usub tog< thu i n» oi ibc Caw would cilittloik the 

bfr strange, it the trust*.^ m. -m. to tins Court, 
iftgf die Couit has no juiLdicuon to ti\ the conduct or v i vo< t (i) rU * 
mrsteundutt of the husband and wife foi this purpose; r % , 

the Law has not pci milted them to contract for separa* ^ ■* 

lion; but the trustees have covenanted to indemnify the 
husband against the debts of the wife, that the induce¬ 
ment to th* that, something like a consideration, was the 
hope, tinj ?he wife would hr permitted by the husband 
not to pt \ini m the duties of the most sacied relation, in 
which she had placed h^iself, that theix object in-enter¬ 
ing into that covenant would be disappoint* d , and thcre- 
ioic desiring the Couit, not specifically to peiioim the 
rownant, hut to compel the husband to permit hi> wife 
to live sepniatc In Unth \ 6 nth in) that was done ; as 
it was the- deed, not of the wifi*, but of the husband But 
Mippose, tht vui« w !■» suing foi the testitution of conjugal 
rights, savnui, that it was not liti deed? but, it it v>us, 
the\ could not look at it whi* a stiangc stut< ofciieunri- 
stanres , if, the husband Miing in llu ho Usiastual Court, 
the tiustees could t'nne to this (/»mt to compel him to 
give up his lights , hut, it the wife sues, tin same hqmtv 
fails , for it is impossible to s:o , the wile is bound in any 
degree b\ a do dot tins sort Independent, then foie, 
of all difficulty upon the policy of the Law, there is dif¬ 
ficulty upon the icandies to be gi\eii in the different 
Couits. 

It is very difficult upon true principle, with lefcrence [ 534* J 
to the policy of the Law, to maintain the dicta upon this 
subject. No case has gone to this extent, that the hus¬ 
band may enter into a contract, not to sep.ii ale, upon the 
ground of differences existing at the moment, hut, deter¬ 
mining, that it is fit at that moment to live together, to 
leave it altogether to the discretion of the wife to say, 
whether that cohabitation anrl performance of duty to the 
• hilihcn by their keeping together is to continue a month # 

(tj U 3 ut r r (ill), V (a) 3 Jiro C C 6U 


{()) tfec the note to Leganiv. Mnwn, ante , ioI m. p 369 J 
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180J. ot six. weeks; or, that either shall regulate,how long they 
\svsj shall continue to live together, upon the principle that 
Lon I -m J«hn patty shall think proper, li that can be so, I agree with 
^ xUt. RonuHy , there is no leuson why it should not bt in a 
***' ’ ,Sl " ° n> maiuagc settlement But we arc running counter to the 
Law of the Ecclesiastical Court indeed, if it is the Law 
of that Gouil, sfpai umg for adultery or cruelty, that by 
retm ning the past ufieni e i > pardoned, and wc say, under 
such cncmnsUiu (s n l 4 * competent to a husband and a 
father, upon whom tliL Lnv inis imposed duties with le- 
^ ' gard to the wife, and sucicd and afl < ting duties, with 

* , # reference to th< puhhi , .is to the thddici*, to stipulate 

s with his wife, though she i annul contract to b*nJ herself 
for sixpence, even tin trustees not parties, that, whenever 
she chooses, she shall ha\c no duties imposed upon her , 
and he shall be a husband and a father, need from those 
duties, which the Law tluows upon him. It is impossible 
for the Couit to maintain such a contract. It is said, this 
is checked by the trustees. How is it checked ? if it i. 
good as tontiact, it is enough to say, upon the contract 
there is this light, and the Court has nothing to say to 
the acquiescence of the trustees. But is the Judge of the 
Ecclesiastical Couit to say, though there is no allegation 
of adultery or cruelty, the trustees have determined, that 
[ 533 ] these persons are to separate ? He can look at their act 
as nothing, and must compel the panics to reside toge¬ 
ther Then aie diet to oay lieie, I have no jumdittioti 
as to adulteiy or uueltv, hut upon the ccitihcate of the 
trustees it i-» fit, t at the coutiact of mairi.igt should be 
dissolved ' It i 4 - impo'.sibh specifically to perform sutli 
an agreement. 

Next, is it to be delivtied up ? That is a veiy diffetent 
question, 1 admit, m many c ks, If the fust deed was 
absolutely void oiigin.dh, oi Ik came so by subsequent 
teconuliation, notwithstaudiug the subsequent contract, 
and if the subsequent contiact is void, is there any ne¬ 
cessity locome heic > I have lately had occasion to de¬ 
liver my opinion that tin decision of a Couit of Law, 
that upon giounds of policv, oi foi othei reasons, an at- 
tion will not lie, docs nc t de‘tioy the old jurisdiction of 
.TtiJi<kliction this Court: paitioularly, whcie the instrument is void 
upon grounds of policy. If it is void at Law, there is no 
ninment to be doubt, that, being against the polity of the Law, this Court 
delivered ups would ordqi it to be deli voted up The next considcra- 
though void at ti on is, whether the conduct ot the patty applying will 
^ W na*D<iL induce the Court to refuse to exeiusc the jurisdiction, 
cy M * K>a * This is veiy important as to the relevancy of a great pait 
of this record, foi, if the Court is bound to deliver up 

{(1) Hamilton v. Cummwgh I Jphafe Cfca. Reps 
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the instrument, as against the policy of the Law, it was tao*. 

sufficient tor the Plaintiff merely to state that, and that s^vnJ 

•all conduct was out of the consideration of thi Court* ItLoulSi j,i H , 
is said, supposing the mstiumeiu void b\ the policy oi 1 
the Law, it may be of great impoitauee ai tin. hearing to f ‘ atly br Jo8N ’ 
-ct, what has been the conduct oi the Plaintiff, as upon 
•hit tin* Court may stand nnuu, mcl let In intake the 
‘lirijui at Law. I ha\e cnnsiduabh' doubt upon that, Where the 
jut tin authority * go to tins , that, w lune the t*ansattion transaction i» 
is against poli(\,m«*nn ihjcaion, that the v IMamtifl him- 
self was a pailv in that Handle lion, which is illegal. I n twpt ertm* 
Shitley v Fne* s, m die < ouit oi / » ht •///</, a few years ^ 0) 
ago, the case oi a manuge br»»»aj;c bond, the Plaintiff [*536 ] 
was a party to the transaction, putting minima: but the 
Court held, that, whue the relief is upon the policy of 
the Law, that is not matenal: the public interest requires 
that the ichef should be gi\en, and it is given to the 
public thkough that party, (n) 

The point therefore, whether any part of this answer 
», Kievanc, with retcieiuc to ihr , depends upon the doc- 
nine t#s to a* si-rumcn ts, void on tlu gtound of the policy 
of ihc Law. There is u great distinction between the 
dilh*rrm parts ot the answer upon that, for, as to what has 
passed since the tec nncihation, if ronebut is to be looked 
to, it is om thing to ^a\, ihc Com l will look at the con- 


din't Mnn: the rec omilianon, as the giound of the second 
reparation , and a diftci tut consul* lationas low hat jrrsed 
beioic tin it*/on* diation, as tin ground oi acting with rc- 


fituiu to tlu set ond sepaiation Hu* Krclesnslicstl The ficilesi- 
CoiM't will not go back to what passed be foie tlu recoil- 
dilation ; and tin n, unl« ss tlu bill < alls loi it, bow is the Ration, 
.statement ot the coudiu t, pic \uuis to the litst separation, will not ronm- 
re levant, unless as giving c ompL \ion to, and forming l1, r t0n ‘l ,iet 
the nature of, the conduct between the reconciliation and 
the second separation laird Thin low expressed great 


difficulties upon this point llis difficult) upon onioning 
the covenant as be two* n the trustee and the husband, 


which was Lord kuiyon's pi inuple ju Stephens \. Ohor^b) 
many of whose opinions upon this subject were shaken in [ 537 ] 
Shit ley v. Ferrer*, (a) \\ as, that the covenant was to en- 
loicc that, which the Krclcsiastkal Law would not per¬ 
mit. He doubted, therefore, whether covenants with such 


objects ought to be tlu loiuuhition either of action or spe¬ 
cific performan* e That doubt has long had place in my 


(a) See •VtT’ito v /Ii'Cmaov, 1 Jito f\ C M3 IZaHtih, ,»ok v S* ott % 
•,/v, \«I m 4 j 6, an*I *V< ,tt \ >St»tt,u) die Court of tit # lut t nei , theie 
i.-,a ns 

(h ) } lira C. r Oil (a } |» 5 57. In Ihc (‘ourtof Eufi/qwt, 


}(1) See tfic note to Units v. JSruokt, ante, \ol tit p. 612, J 
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'■* 1805. mind* If this were tes Integra , untouched by dictum or 
decision, I would not have permitted such a covenant to 
X^ortl sr John be the foundation of an action, or a suit in this Court* 
But, if duta have followed data, or decision has followed 
L» ( vSi * oiiv j ecJSIon< t0 ex nnt of settling the Law, I cannot upon 
am doubt of mine, as to what ought originally to have 
been the decision, shake what is the settled Law upon tin* 
subject. It is K(tir, that tin cast. should go to tin House 
of Lords, than th it tin Lav should limam in dns a iti, 
upon a point, coiuuctcd with On w i\ ut 11-l.v mg <>i 
ctety. * 


1805. 77ite Lord Cn \ncbi i.or —The object of this bill i$ to 

Aug 27. have articles of separation delivered up. In general, ac- 
Articles of cording to the doctrine of the Kcck&iastical Court, when 
anead'toby 11 a reconciliation takes place, theic is an end of such an 
reconcile- * instrument. When these parties came together again, 
non.(I) another instrument was executed, upon which it is con¬ 
tended, that this general doctrine will not apply: that n - 
conciliation taking plai e upon an agreement in writing, 
that, when the wife with the asstnl of these two persons 
* should think pioper to separate bom her husband, and to 

take away her children, all the Hauses of the old instiu- 
ment should revi\e This bill mean** to insist, that upon 
grounds ol public policy and Law these instiumcuts ought 
to be considered invalid, and not ltmain with the trus¬ 
tees , and, win i v vei this cause comes to a hearing, it will 
[ 538 ] furnish questions of great importance: 1st, whether it has 
evei In cn den i nnutd solunnlv , as I see, u is taken in the 
Couit ol king's Bench f/H to have been Irequentlv deter¬ 
mined, that thi> C ourt will spuifitallv < vecute an agree¬ 
ment toi sipaiauon, regard hung had to the circum¬ 
stance, that the Law allows separation onlv lor adultery 
or cruelty , also, that, unless this Court will giant an in¬ 
junction against such a ptocccdiug, as this instrument ' 
cannot in any Court he considered the deed of the wife, 
it is competent to her, and perhaps to the husband, to sue 
in tlu Ec clesiastical Com t for restitution of conjugal rights. 

But the question here is, not, simply, whether upon 
existing differences persons may so agree; but, whether 
such an agreement as this is to be permitted; placing the 
wife in s^ch a situation, that she may withdraw herself 
from her husband, and also take lui children from his 
* roof and his care; the lather having imposed upon him 

( ii J S e J.oid Koihiey \ f htuuhr, «, IUrt 283 


{(1) See Tiffin v. Tiffin, 2 Sinn. 202.} 
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the obligation to maintain and educate his children ; and 
piofessing himself to be willing to fulfil that obligation: 
whethei the wife with two trustees can by cuntiact, and, 
by anticipation, dcteinnne, that causes of separation shall 
exist m futuie; and can act upon causes, not thonged 
by the Law , a subject of verv serious tousidcia+'on, not 
nnl) with reference to husband and wife, but also as to 
tli.* duties and obligations of pan no and children 

H* tin bill hid dul\ hi ought tin -a. instillments before 
the C <*m t, md ilainu d iqn n ip mind's of Law, Equity, or 
policy, that these .uImIc* be f unfilled, and the 

imswerbad insisted upon die v dniifv of the instruments, 
and intended, that b> omtrau tlu husband had no right 
to relief, that would havi been a sufficient answer. It is 
to be lamented, that all this conduct is bt ought upon the 
record: but the bill i* so framed in the interrogating part, 
that the differences between the parties, the reasons of 
the separation, and for insisting upon it, and holding 
*he$e instruments, as evidence of the title of the Defend¬ 
ants to insist upon it, are all subjects of inquiry. The 
suit therefore involves the consideration, not only, whe¬ 
ther the deed is \oid, but, whethei this Court is to do 
nothing with irierem <. to the t onduct of the parties. The 
questions and the nature of the suit being such, it is im¬ 
possible to sa>, those paits of the answer, which are 
* untended to he urelevant and scandalous, aie so If 
iclcvant, whatever mav bt then uatuic, thev aie not 
scandalous "l he nutter the t« foie appearing upon this 
answer is not scandalous, as it is relevant v and it is not 
irulevant, us it may have an influence upon the suit, at¬ 
tending to the nature of it 


The exception to the icpoit was overruled, and thr 
‘'Uit soon aftciwards ended b> compromise 


180J. 

Lord S r John 

* 

Lad} Sr John 
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Ex parte BOWES. 

t 


General or* TjHE object of tlm petition was, that a BankruptV* 
der in Bank- Certificate should be staid, 

afl£hnts*in ^ r * in 9U ppo** of the Petition , pressed for lb 

support of a berty to file subsequent affidavits, in support ot the peti- 

petition to tion, in answer to the affnlavits filed in opposition to it. 
*tay the Oerti- 

brou^ht mto^ 'H* e ^ oti 1 u 11 0R observed, that Lord Ro$sh/n\ 

the office to- rule, that all *tH. lavus to stay a Ci itihr ate must be hied, 
ffcthermtb when the petition is piescnled ,(uj rrcati d threat nuon\t- 
wc<T^sucli as *^ enCP > aut ^ suggested, that it would be bettei to rdin 
shaU^Wneces- quish it, tlu constqutncc bung, that all affidavits m 
sary m reply to opposition to such a petition ait made without anv dan* 
affidavits m ger of contradiction, which is particularly mischievous 
answer to it. Jft Uanknjptty. 

[ 541 ] It was th* n objected at the Bar, that the alteration pro¬ 
posed. would produce hardship to the Bankrupt by the 
delay. But Mi . Cooke , (nmiius < uinr,) said, he was con¬ 
fident fiom what Lord Roishjn had frequently said, that 
his Lordship meant no more than that the facts of such 
a petition should be verified by affidavit. 


The Lord Chancellor, said, the object of such a peti¬ 
tion is frequently only to wring money from the friend; 
of the Bankrupt, that it was \eiy hard certainly, that the 
Certificate should be staid upon presenting a petition 
without having the fact9 verified by affidavit, but, if there 
is an affidavit, verifying the facts of such a petition in all 


("a) E* parte Bull, ante, Yol. *. 359. 
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re$p4cfs, the course ihotdd be the satnc as upon an y 
other petition* Hh Lordship desired it to be fca under¬ 
stood in future $ and proceeded to hear this petition; de¬ 
claring, that fye should not attend to those parts of the 1 *** u 
affidavit against it which the petitioner had no oppor¬ 
tunity of answering. 


180 5 , 
Wv 
fat pm 'c 

iv 


'/he Lord Cff AKCEJLLOit in the course ol this petition No oMee- > 
declared his opinion clearly, that, if the direct onject 
^taking out.i Commission ol Bankruptcy is to pi event ’ 



execution oi a cieditor, th it is no objection to the Coat- takti*m vf% 
mission; provided it is the Commission of a creditor ; 
and ttot that of the Bankrupt; which is always vitious. 

Bankrupt, tJw* 

—-*►- the direct ob- 

jrct it to pre- 

In consequence of what passed upon this petition, the ** <s ** 
following general order was afterwards math 




In tbe Matter of Bankruptcy, [ M® 3 

16th Aov. 1805. 


Lord Cuakcki.lor. 

1 do hereby order and direct, that from henceforth 
ihe affidavits to be made u*e, of at the hearing of any 
petition to stay a Bankrupt's Certificate on the. pait of 
the petitioners shall he brought into the Office of my 
Secretary of Bankrupts, together with the petition, 
(save and except such affidavits as shall be neces¬ 
sary to be made in reply to any affidavits made in 
answer to any such petition.) 


ELDON. 0. 
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WALLACE v. POMFRET* 


Puo) U, ROBERT JOKES M OR ETON, by his will, dated the 
fed and^re- °f Afay, 1801, after several legacies and Annuities, 
%i»led? iigauist anc ^ & m< mg the m to George Wade , one of hih trustees and 
the presomp- executes, the sum uf 500/. over and above what the /es- 
tfo fl * ft»t» tator might owe him on balance of any account or other- 

wise at the testator’s death, proceeded to give the fed* 
lowing legacies. 

* 4 And to my sen ant James Staines, if in my servlet 
a a $ the time of my decease, 10/. over and abut* all,such 
u moneys as I shall owe him for wages or otherwise; *and 
war of that u I give to my housekeeper Munj Pomfiet 1000/.” 
pmnfnp* He then gave to Mara, the wife of* William Pomfiet, 

^r'VUta - and mother of his said housekeeper, an Annuity of 20/. 

L 543 j f or her life, for her separate use , and to i Elizabeth Pom* 
fret , sister of his said houbtkeeper, 1O0/ , and to the said 
William Pont/ret 10/ He then appointed Mn had Wallace 
and George Wade Ins executors: and gave all the residue 
of hrs persona! estate and the moncj to be raised by the. 
sale of his leal estate 46 after payment of my debts, func- 
M ral charges, and the probate of this my will and the 
u aforesaid legacies,’ 5 to Wallace and Wade, their exe¬ 
cutors, xkc. 

The testatoi died on the 12th of July, 1801. The bill 
was filed by tin cxuutois against Mary Pomfret , the 
legatee of 1000 , praying, that the legacy may" be de¬ 
clared to be a satisfaction of the sum of 125/. 12$. Gel. 
claimed by the Defendant as wages due to her from the 
testator. 


The Defendant b\ her answer, supported by evidence, 
insisted on hei claim for four ) «.atb wages , which she 
had permitted to run in an ear at the icquest of the tes- 
tatoi ; w T ho undertook to lay it out for her; and also 
upon her right to the legacy'. IIci mother by her depo¬ 
sitions stated, that the testator about the latter end of 
May preceding his death sent lor the deponent into the 
parlour, and told her, he had made his will and left 
something to tlitin all; but that he had left the Defend¬ 
ant the most; foi, if it had not been for her, he should 
have been dead long ago, and that, as to the money he 
owed the Defendant for wages, he expected to receive 
some money soon, and would, when he went to London, 
put her money" out for her use, and she might receive 
[ 544 J the inteiest ofit. The other evidence proved acknow¬ 
ledgments by the testator of the Defendant’s care and at- 


{(t) See the noU to hoe v. Brown, ante, voL i v. {*$$&} 
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tenttan to him* a$ nurse and housekeeper* and expres¬ 
sions of hi* intention in her favour. The evidence was 
•rend. ' * 


fc Mr. Ramilty, for the Plaintiff a, relied upor the rule, 
that in these cases uhe debt is satisfied by the legacy; 
which rule, though it has been disappiovcd, has nlwav s 
been considered binding; Chamrfs r ise (a) Ru ha*>hon \. 
G/ef&c s (b) also upon the inference irom the inti nfion ex- 
.pressed m this will as to other legacies , moisting there- 
'^bgtp, that evidence could not K admitted 

45. Richaidv, and Mt 'Vhcn.uoi\ for the Defendants 
Great dissatisfaction has always been expressed at the 
rule? every Judge exclaiming against it, and endeavour* 
ing to support any fair distinction, upon which its appli¬ 
cation might he avoided. This case has circumstances* 
by which it is distinguished. Fust, this debt is for 
wages to a servant; and Lend Hard wkkc says, m JRivhaid* 
son v. Grresr^(c) that this doctrine of satisfaction has not 
been applied to debts of that natiue. The reason is, that, 
wages grovying due hom time to time, the amount of the 
debt is not certain at tht date of the w ill; the debt there¬ 
fore wants that character of certainty, which, m order to 
apply the rule aw to satisfaction, is c ssenual, a** in Raw* 
has v. Powel^(d) a legacy was held not to be a satisfac¬ 
tion of a debt Upon an open, luiming, account: the tes¬ 
tator not at the moment multi standing the precise* amount. 
The evidence- m this case is very nnpoit.mt, and though 
evidence of this soit is to be received with some degree 
of caution, it is admissible 1 lie testator m n conver¬ 
sation, subsequent to the will, alludes to the- legacj lie 
had given, and to the debt he owed, to the Defendant, 
and speaks of the mode h<* had adopted for paymunt of 
the debt; with a view to icndei the payment more ad¬ 
vantageous to her 

Mr, RomiUij , in Rc/jIij, —It is very difficult to find a 
sound distinction between wages and any oilier debt, and 
the Court has ncvoi consideied how the debt arose. That 
distinction is not taken cithci m Chanctif s case, fa) ov 
Richardson v. Grtese, (b) though the Couit seemed in 
distress for arguments to suppoit the judgment. Lord * 
King relying upon intimate) ial and superfluous words; 
and Lord Hardxvuke upon the inference from not making 
the small addition of 5/. to what the testator had before 
given the Defendant. 

Then as to the evidence, whether that will take this 
case out of the general lule: 1st, evidence as to the in- 


( a) 1 P. Wwj 409 Sec *Wi Cua’j Wtt J-cc y Hto <n, and 7 Vjw* 
v ('ft)’i ., ante, vol. l\. 392 ,483 

( /. ) i.itk.GS. (t) ) Jjttk. 65. (d UP Vim 9*7. ■ 

. i 715.1/. Vim, 408 fij 3 Jltk- (j. 
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tcntion ought not to'be received. Evidexteo is Received to 
rebut the presumption, where'there is nop, depression itt 
the will showing the intention; but there h tm instance;" 
of admitting evidence, where the testator hte^hotoibti' 
intention by words found in the will. Then this evidence 
proves nothing; amounting to no more than that inthe 
course of a conversation upon the will, not, as it seems, 
itt thctflamc sentence, the testator said, as to the money 
he owed the Defendant, he would put her money out loJjfcv 
her use. It cornu to this meiely, that after making Hitt 1 
Will he spoke of what he owed hci for wages as Atift 
tt debt, and to be paid. That docs not show, that he did 
not mean satisfaction. The gift of the legacy did not 
make the other less a subsisting debt, He might also in* 
tend afterwards to diminish the legacy. 


The Lord Chang tT.LOR,~It would be too hasty to de¬ 
cide this case without seeing the will. If no new topic of 
.argument arises upon the will, the case will turn alto¬ 
gether upon the question as to admitting the evidence, 
and the effect of it; for, whatever is due to the remark of 
IfOrd’ Ilardu'icke^ that there is no decision, applying this 
rule to a servant’s wages, this case is not to be decided 
upon the geneial rule of presumption; as the observa¬ 
tions, capable of being applied to current accounts and 
wages, do not apply to a will, !>\ a testator, contemplat¬ 
ing, whethci he shall bv those acts of bounty satisfy 
such demands. First, he cxpiesses his intention not to 
satisfy debts, that he owes or shall owe to other legatees. 
So, he imposes a condition as to another servant, of be¬ 
ing in his service at his death, a condition not imposed 
as to the legacy to this Defendant To that other ser¬ 
vant he gives 1<)/. m addition to all such moneys as he 
shall owe him tor wages, or otherwise: that legacy con¬ 
necting itself, not only with the debt due at that time, but 
with any debt the testator might owe at his decease to 
that stivant. Then immediately afterwards comes this 
legacy of 1000/. to the Defendant. As to two persons, 
standing in the same relation to him, and having demands 
* of the same nature, he says, "he legacy fo one is to be in 
addition to wages; and does not say that as to the other. 
The presumption therefore, not upon the rule of law, 
but upon the whole will, is, that this legacy is not in ad¬ 
dition to wages; the testator having expressly directed, 
that the other shall be in addition. 

['44Y jj The question, whether the evidence is admissible, or 
not, turns upon the point, whether the inference from the 
express direction, that the other legacy shall j^i in addi¬ 
tion to wages, is strong enough to require a decision, that, 
4s to tins legacy, the addition to wages It, upon the face 
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o£ will, nece&ssfnty excluded* . If it is nol,' then tipott 
the rule 9s to satisfacnon of portions, (a) &c. tliesedfccla* 
■rations may be admitted. ^ If admitted, they are' >to be 
looked at with,great attention; to sec, whether the neceW 
sary effect li to heat down the fair inference frotn the 
written context; which is the most solemn declaration he 
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<ffc?grec be tiled bv the will itself. As to the effect of the 
dtffclaration upon the written will, that is always A diffi* 
Cult question; seeing these declarations construed 90 
v**y differently ; which I am authorized to s» by these 
two cases that have been cued. If this rule of preaamro 


tion was once established, and understood to be the rufe* 
it would have been infinitely better, that it should not be 
destroyed by small observations upon small circum¬ 
stances ; the Court trying to find out a distinction, it 
would have been better either to have abided by |he rule, 
or to have said boldly, it should exist no longer. As to 
the rase of Rit hard sun v (hecst\ (b) supposing, the legacy 
of 500/. was a satisfaction of the debt, a legacy of 240/. 
was a very good reason lor not giving that legat6e 5/. 
with the other servants. 


The Lord Cimkciitor. stand Chviteif case, (a) [ 548 j 

Voxvler vw Towler (h) be hue Loi d Talbot liolM \ Tate , ft j \a 

a bequest oi 250/. to a sextant, to whom wages >\eie due 
to the amount of 98/ . and the legate was held not a sa¬ 
tisfaction, on ac count of exti aorchnui \ sen lets , not what 
the servant was hired for I)a//t/ \ (dia/t roft. (d) Staler 
v. Wade.(t) Skutlal \. */ebjlf [J) Hulun c\on v. G,/est (q) 

J)ebrze v Matin (h) lhe Lend Chum ellcn stated the list 
case from his own note, and the < uses be foie f.oid Hurd - 
xvicke from the notes of Mi Joddiell, Mi. Btotuue (die 
King’s Counsel,) and Lord Haahvhkfs mauuscupt 
notes; by which the piinted repoit oi JxUihmdhon v. 

Creese (i) appeared to be collect, I.oid 1 far dam ke ex¬ 
pressing his opinion, that b\ the penning ol the will there 

fa ) UmchcUfe v. ITauUhJ}-. Sj> rkn v. Catm ante, vol i U 5lft SVl 
Tmnvrv JBa+fne* an*t\\ol ' r 508 ituh.mon v ff/ntlrj.a ,f», vnl is o/r* 

Scci'Uther sw to tSc admission u t tMdi.icc, l**iln v J*'d *Sewt/ ^ and 
JJiu c.'* r ZMmf'm, utiUy vol m JU‘J 3b5 
(/• i 1 Jtk 65 ( a) p 548 1 P Urns 408. 

( h ; > fora 453, (i ) in Chancery* 1733 

fd ) In Chancery, 1740. (e ) In Chaw ** 11 , MSS Mr Joddrt'K 

( /*> 2 .flfcw 516. ( V) 3 JMl 65 

»' / J 2 jBro.C. C. 165 619. (*^ 3wfc* 65 
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was no satisfaction; and laying considerable stress upbri, 
the words* w after debts and legacies are paid” His 
Lordship then proceeded thus, (k) 

AU the cases auihoiize the admission of evidence: 
which is clearly to be admitted in this instance; and l 
am very sorry to add, that I think myself fully justified 
by all the cases in saying, that evidence has not only been 
admitted, but at least as much edict has been given to 
it* as Can be said lairly to belong to it I do not extepfc* 
from this observation even Loid Him low lmnscif in tfe 


case of Debezc v. Manm(l) for in that case his Lordship 
[ J held this upon the whole , that, though the testatqr had 
given the legatee 1000/. upon mai riage, and afterward# 
in his life 600/. more, in all near 240 f. more than the le¬ 
gacy, yet the legacy was to be paid; construing the ex¬ 
pression, that there would be more hereafter, as his life 
was a bad one, as indicating an intention to give some¬ 
thing more at his death ; and therefore, that the gift of 
600/. more between the marriage and hxs death did not 
satisfy that declaration, I think I may venture to say, a 
determination, taking the other course, might probably 
have been justified : the testator alluding to bis death in 
no other terms than b\ sin mg, his life wits a bad one 
That case is decisive to show, that evidenie must be ad¬ 
mitted, and the length, to which the (Joint will cany it 

But, looking at the paiol evidence in ibis case, it is in¬ 
finitely stronger thin in an\ of the vasis m which evi¬ 
dence has had effect, piowdcd it ii believed, and theic 
is great ha//ird, l admit, of deciding upon what is not 
true: but I have no light to reject this evidence a<- false. 
The first part of this decimation bungs this toiv much to 
the case I have cited iiom Mi fltowm's [a) manuscripts, 
that the legacy was foi her attention to hnn m sickness, 
and the wages ioi semcc The subsequent part of the 
evidence a?i express declaution, as to what he owed 
her for wages, that he intended to put her money out at 
interval, it is tiue, as Ins been observed by Afi. RomUty^ 
he might have ieduced the legacy : but tlu case, if put 
upon that, cannot be reconciled with what was done in 
the case upon Sn Jow/./i Jc ' ylF ? will, (b) and the other 
cases. 

This legacy therefore is not a satisfaction of the debt 
[ SSQ ] The consequence is, the bill must he dismissed: but the 
effect of the parol evidence is so strong, that on that ac - 


flc) Thin account of tlie beginning of the judgment relotumr 

C\j 2 lire C C. 105. 519 Stated also hy 1 he Lord CAanerlUji fi om 
hts own Note. 

J p 549 The King's Counsel, in the time of Lord 
(*l*J Shudui v. Jckyll^v Atk 516. ,> 




count tarn justified by one of die cases (a} iud^missing 
1 it'Without costs ; if the Plaintiffs will pay the legafcy witn 
.interest. 


(*qJ JfruhctrdeQii W h'jvtst 1 , 3, Ilk 85 Sc° pjtgis TO, 



4 

1805. 

W M I KV 
1' 

PONFBET 


ROSh y. CUNYNC;iIAMK. JV**3St 

ROBERT CDK1\ by his will, dated the 1st of Junc ^ M Atettcrto* 
1801, gave, devised, and bequeathed, to trustees, their akicUons'ior 
heirs, executois, administrators, and assigns, all and sin* prapwing the 
guiar his freehold, copjhold, and leasehold messuages, conveyance of 
lands, tenements, and hereditaments, at Teddington, and J^JJbST'e* 
all other his freehold, cop\ hold, and leasehold premises, asih^ 
whatsoever and wheresoever, and ol what natuie or kind l»ii<1 bought 
soever, in Great Butain^ and wliuh at the time of his ut j ** no ^ g P e 
death he alight hr seised ami possessed of, or entitled to, tcnll?is m>t 
either m possession, rtmaiiidei, it vtision or expectancy, M i flu/cut evt 
and of which lie had pouei to dispose by his said will, tU nee of a 
except his freehold and hast hold messuages in Bata not,- 
in Row, upon trust to sell, and dispose ol the moae>. of brands.(1) 

By mdentuic, of lease and velcase, dated the lbth and ihcndore tho 
19th ol August, 1801, lien* if Btfeu s, in consideration of cowrcwnce 
990/. paid Ivy Robeif i «//»/, convened ccitdin tsUUs 1° J i/entto the 
him and his heirs, to hold to him and hn-*htnv*, to such ^li of the 
uses as he should in dud or will appoint, and, m detuult pm chaser,and 
of appointment, to the use oi Robat L ♦ >ur/ and hi** assigns no previous 
for life, without impeachment ol waslc , Ltinaindvi to £ 01 thug tiTthe 
trustees for his life to preunt dowel , icnuuiukr to the statute, gW* 
use of the hens and assigns ol Rabat L'diu/ mg him an 

* The testator died upon die 8th of Jumuu //, 1802 Un- ^t^thc^a-* 
der an ordei, made upon tlu application of a puiibaser tmeViici 90 t* 
of part of the tcstatoi’s estates, lor an inquiry, whether paswbjr IlU 
the devisees in trust could make a good title, oi whether 00 
any and what pait of the pi causes descended to the heir [ # J 
at law, the Master’s icpoit stated, that the Solicitor, em¬ 
ployed by the testator m the purchase tiom Betas ic- 
c eived the following letter fiom the testator, dated the 
8th of November, 1800: 

u I desired Mr, BratebnJge to acquaint you that I w ish’t 
tv > ou to make the title to the land 1 bought of Mr . Beta s, 

“ and beg > ou will attend that it must be in bar of dow-er \ 

* l foi which purpose it may be made to Edward Faux, * 4 

M' Sie Umma V. ('Quite ), % Doaua 
.Clu Hep 171,| 


{(2) M'h'mwnM Thotopatot, JUviwnteir. 
Awokiik, 3 Jolms.CbHf )8ep. 3017.3&J 
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44 Esqr. of Londen<> Merchant, as trusted; and the sooner 
44 it is dtme the better. You would get the particulars of 
44 the land and the value of the copyhold to be made free 
44 from Mr* BraeebridgeP 

The report further stated the affidavit of the Solicitor, 
that the conveyance of the land, mentioned in the letter 
to he purchased fiom Peters , was delayed from 1 November , 
£ 800 , till 1801 , in consequence of objections 

taken by the purchaser of other estates, dtpi ruling upon 
the same title ; the investigation of wlmh it was thought 
advhcable to wait* The Master c mhed, that his opi¬ 
nion was, that the devisees in trust tan make a good title, 
except as to eleven acres, conveyed to the t^tator after 
the date of his will; and, it appearing by the letter of the 
testator, that he had purchased these eleven acres long 
before the date ol the will, though no conveyance was 
made to him until alter that dale, the Master was oI opi¬ 
nion, that the equitable estate passed under the will to 
the devisees; and the legal estate descended upon bt- 
heir at law in trust for the devisees of his will 5 and there- 
£ 532 J iore the de\isces and the heii at law, joining tn the con- 
veyaure, as the Master conceived the hen might be com¬ 
pelled to do, could make a good title. 

An exception was taken by the heir at law to the im¬ 
port ; suggesting, that the Ma i ter ought to have found, 
that the testator had not when he made his will, an equi¬ 
table estate in the eleven acres; the letter not containing 
evidence of a contract bv the testator before the date ol 
his will lor the puuhase under such circumstances that a 
Court of Kquitv could have enforced it, and therefore ho 
had not at th* date ol his will any estate, that could pass 
by it. 

Mr Ronulhf , and Mt Odlen , in support of the Except 
tion .—Theie is no evidence of the alleged contract, pre¬ 
vious to the will, except the lettei of the testator to his 
Solicitor It is true, though foimerly doubted, a letter to 
an a^ent, stating the terms of the contract, will prevent 
the effect ol the Statute of Frauds, (a) But this letter, 
containing no tcims, nothing as to what was purchased, 
or the price, mentioning or*y “the land” he bought from 
Peters^ does not state a contract, that can take the case 
out of the Statute. Upon that letter a decree for aspedfir 
performance could not have been obtained. 

Mr . Rkhards^ Mr. Trower , and Mr. Martin^ for the Re¬ 
port. —The testator took the conveyance of these eleven 
acres under a previous agreement; by the effect of which 
3 he had the equitable interest; and might have insisted 
upon a perfoi mance. This letter, speaking of the title to 

* < 

29 Ch. 2 . c. 5. See Tawney v. Ctv&tfar% 3 & C, 168.318. . 
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the land bought of Peters^ i$ evidence; and may be con- 1803T, 
sicHvd as forming part of, or icfmiug to,’the aubsc- Wvj 
quent deed* It is quite sufficient in a letter to refer to a' 

* paper writing not signed, which, it sufficiv Ay explicit, * 
wjll Iuve effect as a writing within the Statute (n) 1 he 
acknowledgement of the contract by letter is what binds 
the p'irtv » taking it out of the mischief, against which 
tlu Statute was directed , and the terms nun he proved, »" # '• 
or admiUi d in the answer. Tins lotm, directing the 
Solicits topic pan. tlu com <> ance, mun mean, accord¬ 
ing to the t' iiu j ot the agreement, which is stronger than 
the sample jnioon of the contract. Thr Solicitor 
may be < onsidered the agent l>oth ot the vendor and the 
vendee. 

iWJ. Rv t y iilhf' % in Htph r —Th^ proposition is new, and 
contra dieted In mam case that if u appears in writing, 
that there was an agnx.ncnl, though it does not appeal 
what it was, that is «-uh*i>»*Tit Suppose the Solicitor 
» utild be confide cod the »q mt of both parties ; of which 
ihcie is no c\ul*Acc 01 , evm suppose an agreement in 
thfc terms* oi tins lett« i had been Mgn»d b) both panics, 
and li'.d been thus expressed, u the land mtntion’ed be- 
**■ tween us, and upon the turns mentioned between u>, M 
such an agreement could not lu\c been executed That 
was decided in Jit o he \ *S/ PuuL(n) The mischief, 
against which the Statute '*/> was directed principally, [ 554 3 
w i> pcipue as to the turns oi agreement It canuotbe 
cow used tin L« gislatme intended so nugatorx a thing 
as to prei« nt pi i pu\ much a-* to the i .tc of an agree¬ 
ment; not as to the toum H is to Im Luucnud, that the 
Statute has been so much intnngcd. 


C a J V thl '*« c»*• * 

("ft ) -iitt *. »id I '.’f* lh tl i \ «M ihli < i'U ( v »u i' • * * ^ s ii< i<li il !»\ til* 
tale Lonl Cham*!** cl /« v \ ^ ,{>1^ »>, »i 

thecaseof Ultntvi 1 Co/, h.sl < o'ship, »j Ka i ,.f Mu < i . 1 1 (nude 
v St JHaut, :»•* a derision mjii n Ihe point, chit incLini* <Un *i,i« >n»*nt 
wnhm the statute ut Fluids cannot be supj.Kd 1»\ paiol * u* 1 . says, 
“ It w extreme!) hflicult lu colk< t that 1 o'u 1 1*t ,ipat ul tin < a •, tv>r 
** 1 observe, that the u poll* i has omitted to su*o tl\» Itct, oilI i h the 
*'question turned h< do* •* sot s»tatc tlu tgir autn* t oml >ou only dia- 
*» coser from the aigumci'g what was ieall> tli- (|ucb ion between the 
panics.” 

As that repoit is frcqianlh irfared to, anil, except in this instance, 
sithmit ammachcrsion, it will not be thought unpmpci to uhacite, that 
tin point in the cause bang, w hat was the a#r< cum nt, and the lull being 
dismissed, as that could not consistently ,vith the Statute \>f Fiauds be 
a*citamed,the r&k* iiientfouUt bi «»tat*dmnootha wa% thanbv itmg 
tin Urnis, whioheach paitv insisted, as luting hnii lead upon the fast 
i<uetinj^ fiom the pap^r tcfineil f o, ^onstitnti d the agreement Indeed 
Ins Iiorddiip’s account ot the case fiom his rccoUectiun corresponds pre- 
* i-cb w ith the report. 

(a ' p 554. Slat 29 th 2. t ^ 

Vol. XI. 


48 






Casein (juksttiki; 


1805 / The Lord CaANcrt loh. —The question is, whether m 
Law or Equity the testator had this land at the ti^ne he 
lio-*r made his will. It has been long derided, that, where,a 
written agreement tor the purchase of an estate has been 
CpM-v.Hi'ffi. execute( j^ jjjg p urc hasci has the estate m Equity; and* as 

iSn agree- he has lt Equity, it will pass by lus will; which will 
ment ioi the not he revoked by’the subsequent conveyance of the legal 
purchase of * estate, (a) But that decision has always gone upon this , 
thsjit the paily has it in Equity by the force of the contiact. 
edftb*] W** The ground upon which this case is put, is, not that he', 
had the estate, hut, that this letter is i vuIciicl, upon which 
specific performance could be compelled, and, that 
^ etter being previous to the will, it is alleged, that there* 
win5 Jhith fore he had the estate in Equity. The answer to that is, 
will tint be re- that this letter does not express the terms of the agree- 
vdc&l by the ment in bUt b a wa y, that a specific performance could he 
eonv^ance oi compelled. It amounts to no more than that there was a 
thetegaU' 9 - parol agicement upon some terms, admitting that, but 
tate, leaving altogether to paiol evidence to «Jay, what the 

[ *555 J terms were , and thciefore, what the agreement was. The 
will was made immediately aftei wards. Suppose the tes¬ 
tator had died the day aituwauls, could bis heir have* 
claimed this land by descent? The vendor might have 
said he should not ha\ e it. The executor might have 
refused to pay lor it. II the heir could not have claimed 
in that case, the rtason must be, that it was not the estate: 
of the ancestor If that is so, how can the devisee claim 
the estate, as having been Ins'* The possibility, that the 
executor mav p .v for it, is nothing, as then it would be 
his only by the voluntaiy accession of the representative. 
But it does not rest their. Could Pitas , or, if he had 
died at that moment, could lus heir, have been compelled 
to convey ? 'lhcv could not have been compelled. The 
testator neither had the estate in Equity, noi could call 
for it. The subsequent conveyance, theiefuic, is the in¬ 
strument, 1 s which the estate became his; and, that be¬ 
ing subsequent to his will, the estate did not pass by it. 
Thcrefoie allow the exception. 


C a ) f)ut>\ 2*utt } Uuhj MJ4 \ /'filial f oii s a ted ftoug~G9l. 
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3 /B* RQMILLT moved, that a ffanki npt mould be dis- Bankrupt on 
* charged from T an arrest and detaineis lodged against Ul0t j**”*” thc 
him ; as having been arrested in London m his wav 
Bath to Liverpool , for the put pose of examination before famntn irrett 
n the Commissioners, observing, that a petition is not ne- aiwlcktvtfnwiij 
tffcssaiy foi tins purpose, asfeavHsalwen 

Mi W'ethuclly Jot the Plaintiff in the Action, opposed though* 
fhe Motion« suggesting, that the Bankrupt was iu London with a 
for other purposes distinct fiom his Bankruptcy. ijoij, 6 un 4 f 4 e 

rm -r , , . . pOS<* of CtftUU- 

tne LoraCHAKci i r or agreed, that a petition was not nation before 

necessary, referring to AifletCs case, before Lord Thjr- ***** i omnus. 
lotOy in which the application was viva vocc in Court. (a) 8i0ners * 

His Lotdship observing, that the right to the discharge 
depended on the point, whethet the Bankrupt was bond 
Jide on the way to his examination, upon the affida\it£ 
made the onlei, that the creditor, who had anesttd him, 
should discharge him. and, that all parties, who had 
lodged detainers against him, 01 who should lodge de¬ 
tainers against him, btlorc lie should be disc lunged from 
lhatauest, should discliarge him hom those detaineis; 
and, that sei vice at the last place of abode should be good 
etvice. 

I he Older was tak^n b\ the Segtstu : hut upon 3 ft. 

Romilhfs suggestion, that it ought to be in tlu Bank- 
mptcy, The Loul Chain tHot said, u woidd be safer to [ SS 7 j 
make it m Bankruptcy, and made the older accord- 
mgly. (a) 

( aj lit parti hi w t a hi t>,\u] \n # 1J 

(a I p a >7 Sul"it i \ lev'll, ante, col iv pn t A/**', fit fritte 

JfcnLt'if, nuti, \ol vi JVJ >17 


Ex pane BERNAL. Mv 9 15 . 33 . 

THIS petition prayed, that the examination of a Bank- The pro* 
nipt under a Commission, which had been .superseded, seeding* u «* 
may be produced at the hearing of a suit m the Court of „onofBaiik. 
Chancery in Ireland\ ruptcy, mjiw*# 

7 he Attorney-Geneial, Air Piggotty Aft. Somillt /, and sede<yoroef* 
Mt. HaYty in support of the Petition .—Admitting, that 

in mug of* cause in the Court of Chancery m A 'friJ, * ith a view to efUetfceform the 
H iiki i.pt’s ewtinitfon. But not of course 
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this discovciy is compelled by the Law, why, being 
made, should it riot be used in a civil suit ? It is not ob¬ 
tained under pain of death. The only penalty, uftifor 
which the Bankrupt submits to examination, is the penalty 
of peijury, if he swcaft falsely • but that peril ought not 
to weigh, where the examination is to be used in a civil 
suit between subject and subject. {Examinations, that 
are refused m criminal cases, are received in ci\il smts. 
Thus a man, unckr examination btlore a Magistrate /is 
not bound to make a riisco\ciy : but, if he dot'*, that do 
duration may be giun in evidence m a mil action, al¬ 
ways confining it to (ivil cases Is it nut hi tu r, that the 
Bankrupt should he compelled to pay a fcui’MOUS debt 
upon his own confession, than that a ueditor should by 
being deprived of the benefit of his confession lose an 
honest debt? Suppose the Bankrupt might have demur¬ 
red to a question, even as the answer might foifeit his 
life: he ought to have demur! ed, and, hating waived 
that advantage, is now too late in the objection. If this 
confession had b^cn made in a suit in Chanievy, this ap¬ 
plication would hair been til comst, and tht'proceed¬ 
ings m Bankmpltv are as much in yn ut Lridship’s 
custody as the pioccedings iri a cause in tlu Comr of 
Chancery aie in the custod\ ol 1 he Lmd Ckatnilo *. 1 lie 
circumstance, that the Commission has been supctocdcd, 
does not make anv cldh urn » 

M> Ionl'litHfj u , ff*i tht Han fa vf»t) opposed the Pci mm 


The l/j)(f Cu \* ' r i i .ik - -it sttut k nru , that this peti¬ 
tion, foi an oidii io have the pnueedmgs unclel this 
Cormm .sion oi iJaukiutiU \ produced at the Induing of a 
cause in the Com* ol Chanccn m Leiuul , was new, as 
an application ol ionise I imlkctcd tequest* of a 
similai natmi m.uk to im piedc c * ssois, perhaps not in 
a \eiy loimal wav , but I had no recollection, that such 
a request had been gianted. Whc n tin. application was 
made in the vacation, u ncuured to me, that it might be 
right in the paiticular ca-»e to direct such a production: 
but lecollectmg the situation oi the party in Bankruptc)*, 
and the puipose, lor which it was asked, l had doubts, 
whether it ought to be gramed ol course; or, whether 
so much ot the nature of the case ought not to be dis¬ 
closed as would show, that the application was not to 
gratify curiosity, or with a worse motive * but for pur¬ 
ples of substantial justice, the execution of which with 
jKjjjferenre to all the circumstances made it fit, that such a 
production should be made. I was afterwards informed, 
there had been a case, in which such an application had 
been granted of course by 2 Tic Master of the Utils. But 
I cannot look upon that case as a considerable authority. 
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First, I doubt, whether The Matter of the {folk would 1805 . 

have unUde that order, if the subject had been explained. WsJ 

.Where the papers are ok record m another Couit of Jus- av f 
tier* this Court says* if they would be evidence, they 
shall be used at the hearing, saying all just exceptions: p M>^rsof 
but in that instance the determination is upon the pro- Jbcrcif(SfSF 
durtion in this Court of papers, lor which the paitv can Justice, uMt 
apply to the other Court de jure . Wheihei the part} a* the tearing 
»«ipph uheit to hare papers in Bankruptcy pro- 
dufccd, iti.»iuvd l>< said, th.it The Mattel {folk can c^ncery, 

make such an oitlu Theie is considerable question, wwtng 4 ttut 
how far this can bt icccived in evidence, attending to ewptiwi«i 
the cucumstanre, that the Bankrupt is called upon to 
pass his examination, and further, that the Commission 
has been superseded. % 


The order for pioducing the proceedings at the hearing 
'f the cause m behind was made. 


.Yte. 2' 


t\ path MINOR 

t^PON the 27 th ot Itfol, the Kvifs Head Inn, 

and othci jncinises, in /V/ pjit oi die estate of a 

lunatic, wuc sol«l heftoro thf Mastei. lender a petition, 
pic-stntcd b\ this petitionei, upon the 28 th ol No t ember^ 
the biddings vveie opened, and the petitioner was ic- 
poitcd the best buldu at the ie-sale, which took place 
upon the 9 th ol Ft fa wu if ^ 18 <>a, at the price oi 720 / On 
the 26 th of Irfana* r/he piestnt«*cl a petition, that the re¬ 
port might be coniumed, &c On '* the 28 th of Fcfaium/* 
before any older made upon that petition, a bam and 
stable, paitof the picmises lompiiscd 111 the Jot sold, 
were destroyed by file, not having been insured. The 
purchaser*presented a petition to have the value of the 
premises destroyed asceitamed, and the amount deduct¬ 
ed from the purchase-mone y. 

Ah . Dowde&well , in s ttppoi t of the Petition .—It is ne¬ 
cessary to distinguish this case from Paine v. Mtlloi (a) 
'Thai was decided upon the ground, that firom t the date 
oi the contract the purchaser was m Equity the absolute 
owner to aU intents and purposes of the premises pur- 
t based. But a sale before the Master 19 not the same as 


tune 20 
•Yuv 16 28. 

\ purchase 
before the 
Masti r i» not 
( on.plcte be¬ 
fore confirma¬ 
tion of the 
11 port. There¬ 
for*, »Joss by 
hre after the 
report, but 
before < onfir- 
1 nation, falls 
upon the ven¬ 
dor , and f he 
orcuxnsi&m e, 
that the safe 
had bee n de¬ 
lay ed by the 
piinJfmr r hav¬ 
ing* opened 
the bidd-ngs, 
w as not at¬ 
tended to 
[ * S6Q } 
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JH 05 . other sales in the common wav, ‘by private contract or 

Ks*rsj by auction, in that respect. Before the Master the highest 

Jkiijvnfr bidder cannot be considered the owner to all intents and* 
purposes until the confirmation of the report. If the 
miscs were in the interval increased by accident, as if a 
mine had been discovered, your Lordship would require 
him to increase the price. Ex parte Manning, (b) I)a<.i/ 
V. Barber . ( t ) Mount v. It hunt. (d) A 

Mr. Thornton, J ji the Camnnttei .—In the last case mep* * 
tioned, there must be some mistake as to fur dictum, that 
the Court regards only the time of du execution of the 
conveyances; which was not the point before the Court. 
This is a very unfavourable case for this application: this 
purchase being made upon opening biddings; putting 
aside the former pm chaser, upon an advance of 701 . 
Up on what principle, referring to all the legal and equi- 
F $61 ] taole consequences, attaching upon sales, < an the Com I 
distinguish sales before the Master from sales in qpy other 
way? Fiona the time when the purchase! signs the Mas¬ 
ters book, and lias a rcpoit dcclarng him the put chase i, 
all those consequences must attach upon him. II he dies 
boon afteiwuids, the sales mav be enforced against hi* 
representative, and the estate would in this Comt he 
* consider'd real estate: and go to his heir, if he had not 
disposed of it, as he might do in his lift, or by will li 
' a benciithad acuued, tin vendor could not claim it. The 
j cases m common sah s au vuvhard, and a piodigiou 
advantage hu fc been gained bv the purchaser in toiisc- 
quence of the went: Whitt v A utt (a) Mot timer \ Cap - 
per/\b) Jatkson \ Lein 1 } (< ) In Akitnna \ Cappti no 
payment had been made , and vet tin piincipic, that from 
the date of tin contract the estate belonged to the pur¬ 
chaser, and the mum \ was the property of the vendor, 
prevailed , ind the vendor got nothing It is true, there 
ib this pt * uliatity in a salt before the Master, that, until 
the report is confirmed, the purchase! is not quite sure 
of his purchase, though he is always bound from the 
time of the contract; and he cannot 1 ofuse to complete 
his contract, if be finds it not to lus advantage. In that 
respect it is anomalous. 

The Lord Chwcet ior.—I hc question must depend 
upon the point, what is the date and tune of the contract, 
at which K can be said to hav e been complete. Is the 
bidding in the Master’s office the contract between the 
Court ani the bidder, or only an authority to the Mas¬ 
ter to tell the Coutt, that if the Court appioves, the 

rb) 2 P, Hitt 410 fc ) 2 Ath. 489 AM $ Atk (.T». 
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Court may make * a contract with him upon the termt* pro¬ 
posed? Let the Master ccuify to me, what were the 
conditions of sale ; and what has been the deterioration 
* in \ahie by the fire; and reserve the question; for, though 
the sum is not: large, the question is one of th most < on- 
sidei able that has occurred for some time l 1 some of 
the cases that have been cited, the change ol piopoty is 
,aid in be from the date of the report: in othus trorn 
the tune ol llio cnnuyami so, that, though confirmed 
the hist puttl’ »si i, il In h.ul not got the Conveyance, 
he would haw i'un entitled to sas, the estate was not 
his. That cannot he accoiding to the principle. Suppose 
this person had insured the ptemiscs, while m the Mas¬ 
ter's office, from lire . would he according to the cases in 
late times have had an insurable interest? Ihs interest 
is not near so thin as many that have been considered 
insurable, (a) 


The Master’s repent lowing ascertained the detenoia- 
i ion m \alur i»l' tin piemises in consequence of the-fire at 
7>I UVs .moth li p< tition was pus* nttd to have that sunt 
deducted horn the puichast -niuntx . 

Th? lord Ciiwc i i i ok stopped Mr. Rohizlhj and Mr. 
Dmu/t swell* m mppoit ui tin pitition, declining hio 
opinion, that tin loss ou.rmmil l>v tin Inc must lail 
upon die \cudoi , and made the oichf acfordingh, with 
* osts. On a subsequent da\ his Loid.hip sanl, that, since 
lie made the cktisiou, he lonnd it voniinmd by what 
land llatthvn kr sax s in 1 In AttonuuAn ,ivml \. Ihuf^(h) 
as to canning a pm<base into < \»« ntion again' t the lcpir- 
fentanvc, alter the icpoit is confound. 

(a ) Kdu‘ v huh' i'j.mIh! h» *», w)I vi. \ «»1 v ) )' 

b) 1 ltd JiS jj J'1 
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Recovers and 
Cnfntuitt< <>b 
not to apply 
the trust fluid 
in repairs to 
any consider¬ 
able extent 
without a pre¬ 
vious applica¬ 
tion. 

jprpon a re¬ 
ceiver's appli¬ 
cation *© be al¬ 
lowed for re¬ 
pairs done, an 
inquiry w as di¬ 
rected whe¬ 
ther the re¬ 
pairs were rea¬ 
sonable. 


THE ATTORNEY-GENERAL VIGOR. 

, * 

MR. FRERE mo\ed, that a receiver may be allowed 
tnr necessary repairs that had been done* 

* 

The hunt C ha vc rcr or gi anted a icfeiencc to tlu Mas- 
ter, tt> mquue, uhcthei tin immiis \vu< i i ison tble5 
with liberty to apnh . HisJLoidJop nh vt*l, that the 
Court was not in the habit of p« iMiittimj lectivcrs sutyi 
Committees to apply the trust fund in ie*-»irs to any con¬ 
siderable extent without a previous application. (a) 

(a J See JKa parte Mcutmi JOi pat le Uilbett, 397 


Mfrentier 28 . 


TAP PEN v. NORMAN. 


Order, that MR. THOMSON moved, that the name of an infunr 
the name of an p] a mtifF may Li stiuc k out, that he may be made a I)e 
n»y n L struck fcndant ,(/*) and that his ninth?! may put m his auwv« 1, 
out, that he as guardian, without an appointment in the usual way : 
may be made obseiting, that the latte 1 pait of the motion was new; 
* Anlnfent H Ut ’ ^\ c in * al H bring aluoad, could not hi brought into 
Defendant, Court ioi the purpose of basing a guatdiun appointed; 
abroad, cannot find the proceeding w r as for his benefit, 111 otdei to take 
have aj?uar- care of his intcitst, and, if it cannot be done in this 
toput^rfms ' wa y» theie must be a CcMiinission. 4 

answer, on mo¬ 
tion , but a # Tite Lottf Cu anc 1 m oh asked, jf thcic was any instance 
Commission Q f this , and, flu Rt^/xtn answtnng, that there was no 
T& J lnstancc > s > al d> ^ Commission must go. 


(b) Lloyd \ iWaktum. antr, vol u 14J 
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SMITH v. ALTHUS. 

% * - 

A ‘MQTIOif was made, that the Master may be di- 
lected to receive evidence, which he htfd refused 

Mr, RomiUif) in support of the Motion , siid, a notion 
had got into the Master’* office, that th» y t mild only re- 
echf < videm.t that was w ul at tin* luaiin” ? which could 
not be coiiewuc il at Hun^h \ II ’/J«w t b y (a) Sandftod v. 
jPvuK(b} and IU owning v. Barton , ^ t J were all upon ap¬ 
plication to examine the same witness; but there was no 
instance of an appli* at ion to examine another person. 

77/e Lord Cjianc ei i or.— The dangei of permiumg 
further examination applies only to ic-clamination Ik lore 
a decree, not to examination before the Ma&tu alter- 
wards, the object in duelling the inejuuy being to obtain 
luither evidence. The Mastci’s opinion, if founded in 
principle, must pioduct tins consequence, that, where 
the Court *»ets upon the evidence giound lor furthet in¬ 
quiry upon a fact, the eiuhnce before the Couit cannot 
lie tend before the Master, unless it lu* been actually 
•'nterodi Where the Court vlirect inquiry into u fact, it 
is in the nature of a new tftsuc joined , and wliat would 
be evidence m auv other case will he evidence bcfo*e the 
Master My opinion is, that, il the matter, deposed to 
»r» the cause, has really the character of esideme upon 
the matter directed b\ the decree tn he lnquiiid into, il 
may be retc.it cd in cwdcncc beloie tin Maslei As to 
the examination hcfoie the Mistct c*i those witucsscs, 
who were examined in the cause, then must be an appli¬ 
cation for leave to examine them, hut as to piisons who# 
were not witnesses in the cause, tlu> ma) be examined 
before the Master to the same points. 

fa) 3 tiro C C VSJ. ( $ li,o V V >ro. < ) 2 Ih<i 
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NORRIS v* KENNEDY. 


n»n.iii» mi JOHN and Angus Kennedy earned on business in part* 
titled to .ui in- | K , ; y 0 h n | esuling an London , and Angus in Jaman a . 

afficiavit!*to ^°°ds wt‘u consigned to them by Barclay and Koi cm, ol 
s,tay procet d* Ahnclustt t s lor the pui pose of sale m the West Indies In 
ingtatkiw bj a 1802 an action v i * In ought b\ I In. kcann/ys tor a*->unt» 
miwt tateth* claimed by them to he due upon i!u bahu i or accounts, 
whole of hiT In 1803 a bill was filed by Norm s, *he sunning partner 
m$a within his of Bat day: charging the Kennedy s with fraud, by repre- 
taowWge senting the produce of the sales to be much lower than 
>»lbiU and their actual amount, stating, that a balance was due to 
cannot after the Plaintiff, and prajing an injunction. To that bill 
answer, upon John Kennedy put in an answer m Xnoember , 1803, dngif\ 
thermov ,n Atuy, 1805, insisting, th.it the account, rendered bv 
not excepted, the Defendants of the produce ot the sales was just. No 
have the jrt» exception was taken to eithci answei ■ nor w T as any mo- 

junction upon tiou made for an injunction, bin. after the answti ot 
andaffidav't Angun Kennedy came in, llu hilt was amended ; stating 
asagcnciai* a ncw case, with refcience to bills, that bad been diawn 
rule, nubjcct in part payment '* of the consignments, and renewed horn 
to exception, time to tune; and upon that amended bill a motion was 
stances,Tonic niac ^ e * or an injunction, su|Jfiorted by aflidavit. J'dvi 
to in:* know- Kennedy had become a Bankrupt, and went abroad about 
ledge subsc- two veai s aftc r his ansu«i < ami in 

^rise'&c SUr " ^ Komih /, and Mt lit //, fo> the Plaintiff\ moved toi 
the injumtiu> , distinguishing this case upon the circum- 
L stance, that the Detciulants bung abroad, the motion 

must be marie upon aflidaMt, and, in older to account 
for not ha\mg In ought toiward tile subject of the amend¬ 
ments soonei, said, the diKoveiy was not obtained until 
the answtr ot Anqw Kennedy came in, who alone could 
gi\e an ac. oimt ot the sales, the answer of John being 
only upon in toi mation from tlu other, and that, befoie 
the answer of Am* us Kt nnedy was obtained, the PlahuifT 
did not know the Defendants meant to go into the bill 
transactions, and to insist upon a balance as due to them 
upon the whole. 

Mi . Rahnuh , and Mr . Weihncll , for the Defendants 
This is an application, against the general course of prac¬ 
tice, for an injunction upon an amended bill: no new 
fact bung brought forward, which the paities did not 
know when the original bill was filed, a considerable time 
ago; praying nn injunction, winch was nevur obtained ; 
to which bill lull answers were put in. The Court oi 
Exc/uyuei held, in opposition to Lord Thurlow , that the 
Plaintiff must upon affidavit account for not putting all 
his case upon the original bill; otherwise injunctions 
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Vould be got fi om time to time by amendment j and great 180 5 . 

inconvenience would be pi adviced, as, if the* new matter Wn-» 
•had been ; nt*oductd in the original bill, the answers Nomu* 

would have been in. The Plaintiff • has no right to read 1 • 
any affidavit, except to explain, why all the facts, that ai c r #'567* 1 
material, were not introduced in the oiiginal hill The ^ ** 

object of that bill was to charge the Defendants with a 
li iufl wjlhe sale of the consignments* in the llest Indies. 

To /Tut bill full ansiv« i‘ wm put in W liy was nut the 
subject of {Reifainuidmuits made matter of the original 
bill: no new iau ha\ ing come to light, rerpiii mg any new 
discoveiy ? The subject of these amendments is a detail 
of bill transactions between the houses, which ought 
either to have been the subject id the otiguial bill, or 
should have been brought foiwaid 1 j\ amendment two 
} ears ago. 

The Lotti Cipm mii'ii,'—' lilt* mle is, that wheie a 
pirty is abroad, .md \ou want an injunction against Ills 
pioc.eedingbat Law, in a lutum suge \on get it upon affi¬ 
davit. 1 he iu« essiu foi havia*» tl>«it was not originally 
u< knowledges! here , bur was adopted hum the Coiiil ol 
L K t t’Ctjun It has be u -tated tom c »lv b\ M* • Rnhaufo^ 
that, when an annnded bill li \s he rn hh d nndci sutli 
cmumslames as tin -a , Loid 'i'fnnl 7 r\ opinion wa , ih U, 
it it In ought for waicl new maiti 1 uhnli would be aground 
for an injunction, an lUjuni lion ihuuldf"> Tint Inu been 
mnsulcitd b) the Court of I hn/nt 1 , and the ink then, 
as a gctrend rule, se. ms to nu thi betui mle , io«, it a 
parry, knowing all that is in dispute, docs not put tin 
whole case within lus knoivUdg' upon thi nn.id, paiti- 
cularly wheie the Defendant is abroad which nea ssauiy 
leads to delay, and the Deiendant puts in a full answer to 
that bill, it would lie veiy dangerous to hold, that, a ltd 
so much time as must elapse 111 that cast, the Plaintiff 
shall be at libeity to put upon the record by amendment [^568 ] 
what he might have put upon it originally , and which, it 
her had done so, would haw produced an answer he foie 
that time ; and, an injunction being a dilatoiy proceeding, 
it is safest, as a gcneial lule, to say, that it ‘•hall not be 
done. Certainly very special circumstances may foim an 
exception to that, as to every general rule 

This is the case ot an action biought b\ John Kennedy , 
being in this country, in the name of hnnseU and Angus 
Kennedy . The conduct of Angtih Kennedy was theicloie 
in the hands of John; who puts in an answer; which 
tipon the practice of the Court I must take to be full; as 
the bill stood originally. It is alleged, that the answer 
introduced new matter) not merely lelauve to the 1 onsigu- 
/uents m dispute by thepriginal record, suggesting cpjes* 
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tions with regtfttTto the bill s&ccbunt with John Kennedy ' 
If John K^inpdy'hviA been the only j Defendhnt v io have 
matle this a disc of exception, the Plaintiff’s amendment 
ought to havte been prompt, and hiis affidavit immediate. 
I lay the 'Bankruptcy out of the question; for the De¬ 
fendants, being identified in the action, must be consider¬ 
ed identified in this suit: thcicfore the Plaintiff cannot 
be said to have hail an answer until he had th'* answer 
of both. The question then is, both tho«v answers being 
full, do tliev fuinisli a case ot exception to r tnat, which, as 
a general mle, is piopei ? FrequeiiiU, though the answer 
is full, a new species of case may make it necessary to 
amend. If the Plaintiff had no icason, when he filed the 
original bill, to suppose, that the bill account was in dis¬ 
pute, but was led to imagine, the contest related only to 
the consignments, and the answers, considered as one an¬ 
swer, bi mg forward that other article by surpnse, and, 
if the answei of Atu>u\' y being abioad, was net as satis¬ 
factory as that of John upon that head, it would form a 
case of exception. It depends tL* "fore only upon the 
fact At present m\ inion is, ih.it the injunction ought 
to go . hut 1 will lead the bill and answer. 


Dec. 12 The Lot*/ Cirvvf «■ r roi< —This is a hill for an injunc¬ 
tion to stA} pioiei dun,s it 3..uv An answei was put in 
by one Defied mt, and, altn a < onddi nbic time. In tlie 
other, who was abroad No exception was taken to eithei 
answei • not did the Plaintiff move for an injunction upon 
the ments Hie ,uis\\us tliCFeioie must be considered, 
according u> the pint uce of the Couit, full to the case put 
ongmalh upon the lull The Plaintiff then amends , and 
upon that atm nded bill files an affidavit, upon which he 
insists he is entitled to have an injunrtion, in the same 
manner as he might have had it upon affidavit, when the 
original bill was hied, claiming the injunction upon the 
new matter in the affidavit. All fair consideration tails 
upon thfe Plaintiff, as far as he can, to state in his original 
bill the case, upon which he prays an injunction; forthere 
would be no end of granting injunction with every amend¬ 
ment upon affidavit against a party abroad. 

But inking that as tne general rule, there ma$* be cases 
of exception , as if circumstances come to the knowledge 
of the party: as to which he may give explanation, suffi¬ 
cient to raise a i ase of exception; and the true question 
upon this motion is, whether the cirettmstaheee, disclosed 
in this affidavit, form a ground, disdhetly tfkted,to induce 
the Court to depart from the general rule. This affida- 
I |§| ] vit will not do: leaving the ntiw charged b\ • 
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th$ amended and, supplemental bill unexplained'j and apt 
dieclosing, foe jvha* t uasou that new^ matter W{W. not 
brought ,unon the record at an earlier per tod. Upon read¬ 
ing these papers 1 am convinced, l- cannot without great 
datiger to the rules of the Court grant this mouon. 

- , Injunction iUuse.1, 
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PARTRIDGE v. IIAYCRAFT. ?v '* 

Jun* 1 i 

. Vtutmhn 19 . 

THE Defendant having submitted to exceptions, the pj 4 * mllff 
Plaintiffs amended the bill, and obtained the usual or-Imvim; obtain* 
der, that the Defendant •should answer the amendments *<1 the usual 
and exceptions together When the further answer came ^fond^uil 
in, the Plaintiffs ag mi excepted , taking a new set of ex- that the De¬ 
ceptions, extending to the oiiginsd bill, as well as the f* nduntsludl 
amendments 'ihe Defendant objected to that course , anwframcirf. 
md insisted, that the new exceptions ought to be confined cepIJoiwto^* 
to the amendments, and that, with the rcfeicnre ol.thosegutter,cannot 
exceptions, as to the otiginal h«H the iubwi i should go i*kcanewet. 
back to the iWastei upon the oiigunl exceptions The ***** 

Mastei refusing to piucced upon the new exet ptions, or^SuA 
th»* point was brought bcioie The L<nd (hunullvt by hill, but must 
motion. **° kcfoie the 

The bill was filed bv residual \ legatees against the ex- 
ocutor, to chatge him with the pi outs ot h tiade , tod to tion*, m they 
set aside a release, obtained b\ him upon a setthum nt of tpplv *o the 
account bum ail the Planildls, e xct pr one , who was lately 0l, p ,uI bill, 
come of age cxct p V 10ng> M 

Jh Bvlly fur the Plaintiffs—* fh^ pi actio., as repre- to the new 
xented bj the Defendant, i->, that the new exceptions route*intn- 
ought to n late to the amendments onlv, not to the amend- amendmentT 
cd bill. No case or rule of pt attic t is to he found pio-which how- * 
perly applicable to this point If it is consulted upon eAr the Mas- 
principle, there can be no justice in the course upon ,e yw»y c*«- 
which the Defendant insists, for, if the Mister is to con- ^renc* to ™ 
aider the original exceptions, referred back to him, with »ucli parts of 
reference to the answer to the original bill only, he can the origin 
only look at the substance of the original bill, to see, as apply 
whether it it> answered: but it is probable, that the origi- 1 r C * j 

nal exceptions, which, considered J with reference to the *• 1 

original bill only, might be di&allowed, ought to be al¬ 
lowed, with reference to the amended bill. Many in¬ 
stances may be put, in which the case may be so varied 
by the amendment, that it would be impossible for the 
Master to observe die distinction. Suppose an answer, 
netting forth Hftriotts deeds and writings, a general exc6p- 
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180$. , tion, tliat the Defendant has not &ct forth all the deeds 
J and writings, relating to the mattei in question,' and an 
pARTHiDf.fi amended bill, stating other writings particularly: the an¬ 
il V sir swer , be full to the original, and not to the amend- 
Attiufr ct j[ bill. Suppose, afti j exceptions allowed, or the De¬ 
fendant submitting to answer, the bill is amended by in¬ 
troducing m w facts . which satisfy the Mastci and the 
Court, that the partv cannot insist upon notice bv wav of 
defence, if tliat should come on upon tlu original if.it* 
ter, a denial of notice might ansvwi i!uh« *.a« c plums : 
but if those exceptions were to be o’gucd upon the mat¬ 
ter, introduced by the amendments, they w<«uld hold In 
the case of a paiol .igrccm* nt, derm d, mid anther agi ce¬ 
ment, introduced by amendment, admitted, which would 
give the PlaintiiFa right to impuic into the paiiiculms, 
charged by the original bill. thu. * onseqm no: would fol¬ 
low, that the Defendant might put in an answer idmit- 
C ] tmg that agreement, but not 1113 ol tin* facts lonmctcd 
with u. 

1 Mr. Cooke, for the Ihfentfan* —The question is no relv , 

whether the Plaintiffs are entitled to hh new ekieption- 
as to the old mattei It is settled, that no inw co p 
tions can be added: Pray Aim U) , lolhnvv d bv aP r) f 
books of piattice. The 1 ouisc is, 11 the bill is iinv'inhd, 
and the amendments an not uuswi n d, the answu is a - 
ferred upon the old exceptions, inti new exceptions ue 
taken upon the amemlmems But these PlamtifK have 
taken new exn 1 uons upon the onginal, as well :• s the 
amended, matti 'Die two modes of piomduig .ue laid 
down m I) tH in* and Co%t\ Iheeftnl of ih»^ 

canine would ' e \ei\ piepiduiai b* (hi Defend im , who, 
answering e\<1 ptions and amtndmi nts, new 1 a tit nds in 
any parts of the original bill, but those, to which th< ex¬ 
ceptions appl) , concluding, th it the Plaintiff is satisfied 
with the answer as to the rest, and, if the Plaintiff is at 
liberty to add a new exception, the auswci might not be 
« full; and the Counsel would not have the opportunity of 
deteiminmg upon the propriety of submitting. The only 
case to be found upon this is Adams v Campbell; (a) in 
which, after exceptions submitted to, and an order for 
? liberty to amend, a new exception was taken to a part oi 

the first answer only, that was not excepted to before ; 

* 4 ’ and the question, whether a new exception could be add¬ 

ed, was given up. Upon principle, why is the Plaintiff, 
because he amends, to have a right to do that which he 
could not possibly do, if he had not amended ? He could 
[ not add a new exception, because-the Defendant had not 

fa >1S<4 Dec. 1792 Mr Cooke oited thi* c**e from his own MS Note, 
observing, that lie could aotdnd any ti are of kin the Kook. 
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answered the original bill; why then is he, because he 
has amended, to have the advanut^** of an opportunity, to 
take a further exception to the ouginai answer? As to 
the case of a new agreement, introdmed !>y . ucndmenl, 
it is not clear, that the denial of an agi cement would pie- 
sent the Plaintiff from calling for an answer as to all the 
other cm uinstance m the lull: (a) but, supposing it would, 
>1 t hejJ jtLnnrdt only inserts a chaige of the new agice- 
mAS , _ t hai l is not the fault ni the Ih fondant, for the Plain¬ 
tiff utaT^T>V'‘ ufnuidmg the othi i pails of the bill compel 
the Defendant to give answu to those charges, which, 
having denied the agreement, lie wa^ nor before bound 
tr. answer, f hen, as to the ca^c of deed-* and writings, 
>1 there are an*, which wcie supposed not to ho m the 
poss« ssion ot the !)«h'nd.iui, ot to he immatuud, why 
ina\ not the Plaiimfl state b\ th* urn tidment the circum¬ 
stances that show, thi y at** bet nine material, which 
»\o»dd makt *t m w matin, that nmsi lie answered* 
l in re is no n\tion therefore upon principle lor adopting 
t diiiei'*nt coni <>'*, whr u the PI until} has amended his 
I dl, from’the eUai, scith cl, piactue, if tin re is no aincnd- 
nent, that tin re ean la no new exception without special 
lc hi* of tin t 

M. ihiL in Nt'pf'f - 1 do noi dispute, that aftu e\e« p- 
n .ns tukt n ihiie t innoi he a nt w rsuption up m the 
amc ";dl, oi any pa.t of tin s mie hiP, up m which the 
Plain*if} might ha\i * \cipnd oiigmdiv * but, whm uv 
<utr«t i ■> iiiii odin ed into rh* hill, man\ pairs of it io 
(a dnmg in the o* i",m d suit* , >* t that iu \* mitUi gi\mg 
;hv case an tntiicl\ new lolom, >ud u* <«>mph<U'on 
i»Mag such, that it is impossible to <h\.d<‘ tin * xccptinii, 
die propt r « ornst isio take a w« \v e\n prou and though 
om** oi the cspitssioiis m th.it ex* 4 ption m.o he found 
in the onginal hill, yet the i elation is ao different \\ ith 
x* fercnci to the n* w matter, that what would in the ori¬ 
gin il state of the itcord he a sufficient answer, in the 
amended state, if permitted to stand, might amount to 
peljury, and thcreioie that part should he again answer¬ 
ed with reference to the new, combined with the oiigmal, 
matter. The old exceptions certainly may be referred 
ba<k $ but the Plaintiff may also insert such paits of the 
old exceptions as he chooses, and also the new matter; 
w here the parts oi the original and amended hills are so 
complicate^ that it is impossible to separate them. There 
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, fu See the esses that have ore mred since this argument Itolder v, 
y]ot »/ JfitvUng’fittft, Foultkt \ Sttmi f, ‘ind Sham > Chintf, an*e % 26 >. 296 
’(> 1 Inrii leave still unsettled tire genual question, whether a Defend* 
mi r m L\ way of answer decline to make a full answer {Seethe note, 
houciei, to jJohlei [*oid Hvnlunrf eld, and the JTin lean case* there 
rj\d } 
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M) k js gre it convenience in that.' Pratt V . 1 
Crv\> to be an instance, in which new exceptions ^err fcUtfcn 
pAHimixc upon amendments, connected with the original allega* 
* tions. I admit, the new exceptions must be safoetidhetf 
H4TCB4FT directly or indirectly by the amendments otherwise the 
Plaintiff, though he mav refer back the old exceptions, 
cannot take new and different exceptions to thcah'swer , 
as he' ought to have taken all his exceptions at once. 


Formerly a The Loui Cham »r r ok. —Forma ly thc-^.o tuntuinCd 
^contained ver y |} u | c mo re than the stating part. I have seen such a 
than the Site- hill; with a simple prayei, that the Defendant may an* 
ment. swer all the matters aforesaid, and then the prayer for 

relief. I behove, the interrogating part had its bnth be* 
[ S 7 S J fore dh c charging part. Lord Knuj>jrt never would put in 
the charging part; which does little more than unfold and 
enlarge the statement Upon Piatt Tester (a) my 
doubt would have been, whethci those exceptions should 
After answer have been proceeded upon at all I take this to be the 
nponcMcp- practit , that, if exceptions are taken, and the answer is 
emlo^xddto llls Ui»uicnt, and, the Plaintiff not moving to anlend, and 
hibtxJp the D~fciui«ini answers the cxicptions, when that answer 
non*, but ma\ conus in, the Plaintiff cannot add to the number of th'* 
old e vcrptions, but, if not satisfied, must contest with 
upon them the Dvbmdant, whethci he has answered the old excep¬ 
tions It is usual, and men necessary, toretei the answer 
back upon the «dd exceptions Hut the Plaintiff has a right, 
if he is in tim . to move to amend, and that the amend¬ 
ments and cm * ptnm. shall be answered together; and, 
that having been done in this instant*, this question 
arisen tor the hist time, with iht exception of j\dnmj> v. 
Ganiphell. 

Wheie the case is merely the old bill, left, as it was f 
unaltered, with a great many allegations introduced by 
, amendment, substantive, independent, allegations, the 

sensible rule is, that, the old allegations being neither m 
form, nor in substance and c/fect, touched by the new 
matter, a new exception should be taken, not as to the 
old matter, but as to the amendments. The difficulty 
arises from this; that by the variation of a few words in 
the old charge, the sense may be made perfectly differ* 
ent; and if that is a new charge, it must be excepted to, 
as such It has frequently happened, that eight or ten 
exceptions, ha\e been disallowed, upou the ground* that 
‘*.cy were immaterial; and yet there was ow charge in 
e bill, preceding those ten charges, to which single 
llPeharge an exception applied, and in answer to that first'" 
charge, the fact being admitted, die admission of that; 
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• fact changed the subsequent teu charges as to the iclo 
iancj , and called upon the Court to give a judgment 

# clirectiv conti ar) as to the other ten. Thus, if tla Plain- 
% tiflf^s merits depended upon the point, whither a fatt 

had taken place within ten veaj.s, and teu exceptions 
^weie held immaUuaL as that did not appear, m allega¬ 
tion, that the i.ut has been done within ten \uus, might 
Oi intioduc.il in the amended htiJ, am 1 t!un, il the old 
, were not lomtiiu d wuh i» 1< u ice to the an- 

\ ."guided hill, that mswt i could not lx* con¬ 
nected with im matter of the ten exceptions, so as to 
found new exceptions upon them. 


This motion, hating stood for judgment a < onsidei able 
nine, was oideied b\ The Loiu UtMuclla to h** men- 
unnrdontlu fust da\ oi Dvuttf i\im, when Hie Alu\- 
• tr of the Kell s would he tu (haul „ and was aecoidmgl^ 
uguedagun on tint da\ b*. lore his Lordship and Ihe 
J latter ojthe AVA 

* 

lhe lad Crr \\c i i i u»..--\Vlun tin * motion was argued 
beioie me, l had no fiolkuion oi i smidn case With 
the exception of tlu (.ei,!./; alluded to b* M> ('uohi, 
which 1 take to he an autln «tn note oi a picnic ding m a 
cause, no rase was j rim id to The houki arc almost 
silent upon it. 'i lit inhumation 1 could obtain amounted 
to nothing % and 1 hud lomiduabh lilln uk\ upon ii ason- 
ing it m nr\ own mind 1 dmeton took the oppoitunitv 
of having n mtirtioiud this da\ , in order to avail m\self 
oi the assistance oi /)'i* AJa\(n oj th* A»//> 

Where tlie hill is not unended, tin couise is clear. [ $77 J 
When the answer conks m, the Pldintiil is to delcimtm, 
whether it is suiiicitut, oi not: li he litats u as not suf¬ 
ficient, he cleuimints at his own n »k, i»i what points he 
shall take exceptions, and then the Defendant must con¬ 
sider, whether he has sufficiently answered *s to all, or 
any, and which, of those points , and maj submit to an-* 
swer all, or some, and not the rest of them ; or may 
aigue the question upon the sufficient \ of the answer, 
first, before the Master, afterwards before the Court. 

When the judgment of the Couil is had upon the suf¬ 
ficiency of the answei as to all the points, tq which the 
exceptions go, the Defendant must put m a furthti an- 
sivei, if the first is insulin.n nt, and, when the Plaintiff 
i diifuves he has got as much discovery as he wants, and 
-lms not amend, but waits until a second answer is put 

fa I Adt>n * t 179?. 
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ISO.), in, the course then is, that, if the Plaintiff concede.** 
UvnJ that second answer is insufficient, the question of insuf- 
1 'ami.jji fluency is tiled upon the fust exceptions ; and tile Plam*. 

tiff cannot add to those exceptions; in older to try, whether 
* riiUr he can put himself m as good a case by an additional 
exception as if he had taken it ongmalU. When the*. 
Plaintiff has a second insufficient answer the course is 
the same 

There is auolli'u course of pi oi ceding* nhiui i (t 

great impression upon m> mind. Wluw .. Jilicicnt 
answer is put in, hequently, though insulinunt a n to 
many pomts, it gives new lights to the Plaintiff; enabling 
him to see that the lull lequircs «imendmci.\ as well as 
a sufficient answei : or he may otherwise discover that* 
He then applies for liberty to amend, and, that the De¬ 
fendant mav answer the amendments and exceptions to¬ 
gether , which oidti is made, and the Defendant's <u4 
in obedience to that older mttodiues the question, whe¬ 
ther he has answcied the exceptions and amendments 
[ 578 J together Of necessity, the trims <»f the reference to tin 
Master must be adapted to that uiquiu , and the Mastci 
must he dim ted to look into th« exci ptious and amend 
xuents, and to give his judgment, whether the amend¬ 
ments aie answered, and win tliei the exceptions are an 
swered To enable him to clc# so lu must look into them, 
and fot that pm pose then must be exceptions, founded 
upon the amendments: as->uting that the Defendant has 
not answeicd the amendments 1 he exceptions to the 
amended and, to the oiigmal bills aie distinct subjects, 
After mo- as to winch lie is t<» n-quiie H the Defendant’s Counsel, 
heating the Plamtifl’s motion lor liberty to anuncl, and 
that amend- ^ 1At Defendant may answet the amendments and ex- 
jqpnts and e\ ceptions together pn paics the answer to the exceptions, 
ceptiona shall before the ordei for libeity to amend is drawn up, that 
regular practice, as I lemembtr Loid Thurfo<v held, 
thfetwptions Upon that it is clear, the meaning of the order is, that 
are answered, the Defendant is to answer those exceptions* (l) 
before the or- J was> struck with the case of a bill for specific per- 
up^ithrc^* 1 formancc of an agieement, amended. In a modern in- 
gwlAf* stance of a bill of that kind the Defendant having by hjs 

answer denied the agieement, and stated another agree¬ 
ment, which he admitted, the Plaintiff by amendment 
struck out the agieement he* had stated ongiitfdly, and 
adopted*the othci ; and prayed a performance of that. 
Suppose an agieement, ora raoJus, stated in a bill, with 
^ aome little v dilation of uk umsiantes, which would hr* 

. fatal at the hearing: licit that being discovered, 1 the I>iTr v — 

was amended: how are you to treat the answer, aheady 

{(!} See Lmle tv GWhjw, 4 Join.. Hue Rep 170. j 
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* put in, denying the Agreement oi modus', as originally 1805. 

stated, and answering all the rest of the charging’and in- L^„v, 

. terrogatmq part, understood as applying to tin* oiiginal ,, 

- statement, and having no appluauon to that, introduced 
by the amendment, as to which the relore it would be . , 

r very unconscientious to hind the Defendant b, that an- * * 

N\ver. The question seems to rest lure ; wlirthu, if the 
Plaintiff ihoosu-* lo move foi libeuv to anw nd, and tint 
\ thfltt^nVvndmints and cxuptnms shall be answered to¬ 
gether, uv. e. fiot bound as to (hr loim of the releicnri, 
that is to go to the Master. 1 incline to think, that ht 
is; and, that the Master must see, whether the old i v* 
ceptlons are answered, and, whcthci the amendments are 
answei ed 

I was struck with mans of llu msc, that have been 
.supposed 'Iho question is neve, when it is putthtii: 
that the matter of the uu< uduu .u is such as to alter tho 
ttue meaning ofmviv jnsstg-* in the lull fiom that, which 
w the meaning, win u tin oiigmd answei tv«i» put in; 
whether it is belle*' t«* hold, chit the Mastei is to look 
into the oid cvtijniors , to «ee, wlu thu llu answei i*> 
miHii lent. and hi to lb* < m i ptnm, to i*v answei to tile 
amended lull, to k. win dm iho». cx<ei*tions include 
what ought to hive 1v cn t ik i u a - i w plums uiigmailv : 
and whithii the bouit mil tiusi tie U.vm with a ths 
uttion to det< inunc, whnh \\a not neies-iaiv to he 
taken as i xceptmns m ij in dlv, ? uit be< ami ut<is>ir\ hv 
the amend mr ui % < r, w h* t!v i it is but* r to ^a\, that, li 

the Plaintiff motes to aim ml, th it is sonmlung of «u un- 
deitaking that lus amciulnv nt sit ill In w o in (wr^runt 
with the anginal cast, that he shall hi hound In the 
case, as it stands upon the * \«cpnons, taken to the an¬ 
swer to the oiiginal bill Suppose, the bill suggests si 
partnership between J and /?. calling im hooks and 
papers; and an amendment, stating a paunciship oi J 
li . and C \. an exception a» to the books and paptii, re¬ 
lating to the said paitnershin, may he consideied appli¬ 
cable to the paitnership of the three: but ilnm it must be 
an exception to the answer to the amended bill. The 
question, independent of practice, in good sense, is, [ 580 J 
whether the rule, that you -hall not add to the exceptions 
to the old answei, ought not to be sacted blit, it the 
amended bill buna f/dt aitioduies a m w i ise, and the ex¬ 
ception goes really to the matte i oi the amended bill, 
whether that should not do. 

‘ Fhc Master of tin RM — As I have not before tun- 
eideied this subject, and Inu* hcaid it now discussed 
foi the first time, mv opinion * an be of verv little weight. 

. The question is miu< i d to « narrow compass, the Conn- 



m 

1805. 

l'Autim '<t 
ff 4 1 * KM 1 


Casks* in Chancery. 

« 

sc 1 on both sides agreeing as to the general practices fot 
the Plaintiff admitting that, if exceptions can be taken 
to the answer to the oiifilial bill, no new exception tan. 
be added : hut supposing a case, in which the introduc¬ 
tion ot ciicumstawes bv amendment may vaty tht quality 
and colour of the fails in the original bill, so that it may* 
be impossible to separate and d’stmgtiish them, and to 
say, a fact lias mined a sufficient answei Ijj^ the hist 
answer, or by tin *unml answei , and it temains fi'jtt** 
fore m its new s>t*u unanswered IIi/te*<iui that be 
brought before the Master but h\ new exception? As 
amendment, it might lie answered by the second answer: 
but as to a fai t, talm ii >m the ougmal bill, u*h! coupled 
with the other rirrurnstames, introduced bv the amend¬ 
ment, it might not be inswucd Inquiry therefore is 
netcssai), whether that is the net ft (hat i- not the 
state of the exception, tln-it is *v> ie,wm for l> parting 
from the puttier: as it is.id routed tot the Pl.rntiff that 
he must male that good, helur* lv ha. m ase. Ft that 
is reallv the rase, it would be vc j i\ Laid to snj, thite is 
no possible modi, in whith such au exception «an hi 
taken 


[ 581 ] f-W ('ft \vr rr i oh tlu u suggested, whether there 

ought not to In an applu ation for leave of the Court; and 
the motion sUi»d tor ludgmmt 


Jkcrmbcr 19. The 7out Cm \\i i » r oh.— The jllnsUr of the Rolls has 
stated to me his opinion aJtu gieal consideration and 
imuh investigation, in which opinion l agree, that, where 
an original bill has been filed, and exceptions have been 
taken to the answer, and the Plaintiff moves to amend, 
if h< goes upon the answer to the original and amended 
hill, as insuflit lent, he must go before the Master upon 
the old exceptions, as they apply to the original bill, and 
upon new exceptions as to the now matter, introduced by 
the amendments, and the utmost he can have is the 
Master's judgment upon the answer to the amendments 
with reference to such parts of the original bill as apply 
to them If the ouginal words apply to the amendments, 
e '{ the Master, considewng, whether the answer is sufficient 
as to the amendments, must take into his consideratugi 
1 every thing in the amended bill, that give* a consump¬ 
tion to the amendments. 
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ONE question in this cause arose upon a u.um oi in¬ 
terest against an executor m iiust toi infants, ..pon the 
Master’s report, stating his conduct, without au\ pur* 
po.so on iicjrount ot the tuist i ailing m the ptoputy, out 
ttupfr , 1 'o'ocl se< urities , keeping large balam es m his hands . 
ind trCv4Uii fa u*js bis own. 

* The Lord Cu \\< n 1 ok —The icsult of the icpoit is, 
th.it this Defendant, as exetuioi, trustee, and guatdian, 
deal! with tin proputv b\ tailing uraily the whole of it 
lrou> suuiitK s, as to tin validity oi which theic j* no 
uopuiation . mdupoewhnh it was piorluciuf interest, 
generally speaking »/ /*' »o,/ , „nd he 'ailed it in, not 
Onh foi no putpo^i < <mnu U d with the execution ot the 
./ill, but Ini no other puiposc th.ni that oi keeping the 
s ionc\ in his own hands It was tr« ited bv him as part 
oi bis owA ),e*i'i«U hiMls In. not liatcd rhjough him to 
olhir person* , so ikil iHose ju isuns i in Ik charged, 
.uivl he is only .! simwh « untia* * < t• ditoi of dio e to whom 
b» h nt tin nion**\ , and not <«iMh(t to mil tor intc test 
lioui them The Dal m*«• m Ins hinds ha\< hem in- 
i tensing gv m rail) * hut tit- v *ie»ei dciuMiecI soia>, that 
he had nut always a I nge hal uu» in lm lnmU unpiodui - 
live Ho must Mn i ni»>u in. «harged with interest upon 
the yeari> bdioiesmhi* holds, • 

As to tin jnu* oi int icsg llic ( dots nut usually 
give m oi e than U /a* uh( , while »hi nnmev Ins bc< n 
called m lot tlie puiposc* »d tic will, and the bilmre 
only has been in his hands. But, tin > < seeiiioi having 
called it in without any pu-post-s tonne* ted with the tmst, 
and holding the whole in his h.intD without .uomptmg 
to lay it out, the (Joint has the powet to gnv .•>/ pu tail,, 
and he ought to he chained it that ialt (.uncial due- 
liction oi duty upon his pail 1 -* the principle T and a small 
part carrying 4 1 /. per (<nt cannot make a diiluence. 

Where such general duelution oi duty obliges the 
Court to chaige interest upon balance* in the hands ot 

xn executor, as a specific demand, the same principle 
calls upon the Court to i oropcl him to make it good to the 
infants in point ot costs (a) . 
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IIUDDLKSrON r. BRISCOk 

Before r i hr THE bill was filed to obtain the specific performance 
7 m\x\ CUinutl- of # m agreement lor the sale of nil estate bv the Defends 
/o,,,, P^ a P* ant to the Plainttfl , by letters in the course of a coires- 
£■' €i pondemt Uiwundu Plaintiff and Ins Attorney and the 
Agreement Defendant 'lln In .t lcttei. wntten In the iJehU iatlt, 
for the sale of to the Plaintiff, dated 41 II hitduuu ,v, ll 6th 9 

Sesult^faco^ V’ began thus: 

j^spondence^ 44 1 take this uppoitunit) on mj ai rival h^rc to acquaint 
by letters, 41 you, that mv pi onuses at Pat ion wei c going to be leased' 
good wit Jim u but some things have aiisen to pi event it [ am not 

to part with the land and houses at Pm ion. 
Effect of ad- u but, if I should be so disposed, shall not take less than 
mission by on- M 400/.” 

sver of letters, piaiutii)- sent the following answer, dated the 8th 

iXd^cn^ of Nov. 1808. “I kcu\c(1>oui letiei , and consent t* 
jug with the u give the sum >nu ask for \uiii pit mists at Pm ion » pio* 
necessity of “ vided >ou ait disposed to part with them mfencdiatc lv 
evidence, and u j£ ^ lu b should h. \our it solution, )»>u have nothing to 
objection tip- 44 do but to direct 1 u me , when the money shall be pud 

on the Stamp 4fc you, as -soon as the title is completed ” 

•Acts J u , C p|\ to that letter the Defendant wrote a lettei 

antrefusH^io dated the mb ol Ac uuhr stating some particulars ai 
produce the * to the trcat\ he had been engage <1 in for luting the pre 
officr copy of nuses , that tl* treat) was at an uul, that he had in* 
thcbdl, the q liamU d those paitic ' wi f h his int» lit to sell, and there- 
Reread? but a * ore v-cnsuh i *.d Inins* 11 under no tie m that tespec t 1 his 
specific’per* lcttei contain d the- following passages upon which the 
formancc w.*s piaintiO re bed . ^ It a tins \<m :uc seriously dispo&cd to 
5uT^ttjon P »f n u P in chase, and I am of opinion, the business wiU be 
lbe P reconl° 44 soon sotth d Many pc l sons have wi itten to me with a 

£#584 J 44 view to pirn base, but have higgled so much on the 

44 subject, that I could not but suppose they intended to 

“ trifle with me.'Ihc writings are many, 

44 that relate to the piemiscs at Patton , though a small 
“ estate , and your Attorney may examine them, when he 
u thinks pi oper, and I wilf xfu rwards relate to } ou, when 
u neccssaiy, how I rame in possession of the estate ut 
44 question , and f think vou will find every thing satisfar- 
44 tory. I has* b'*on induced to part with thia small por- 
44 tion*of n)y estate in Cutnhf timid for the trouble I have 
41 had. 1 ’ He then explains tlnu : viz. the trouble of get¬ 
ting the rent ou account ol the distance and disputes 
among the tenants: and expanses a wish, that the Plain¬ 
tiff would see the peisons, with whom he hadbeen treat¬ 
ing for a lease, 44 to be clear as to their intentions, that 
44 ng misunderstanding ma\ ausr. - - - You wdl also , 
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1 *' discover fiom what I* have written, that I will he at no 
€ * expense in getting the tenants out, tor at this distuiee 
. ,v it will be troubUsotnc. The tenants have had notuc 
• to quit sonic time ago ” 

liy another lettei, dated the 13th of Afeiw thr 

Pllintiff stated, that he agieed to pturhnst d, 'late 

ujm'ii the terms proposed by the Defend mt *.< hi*- littcis. 
J Ik Plaintiff’* Attorney having appli* d i<>, ,ut abstiact, 
-i rcnJant b, another Krtn, dated tl». 2od of 
bt r, to i. 1 **. riefitiil obsetved, that he docs not say, he i% 
willing to pmelnise the land-ta*. of part of ibe picnusos, 
which the Defendant had pm chafed for about ^ t Xs , ami 
as to the wiitmgs iriontmendcd the Plaintiff lr> send o\er 
his Attorney to make an abstract, and do* m d to know 
d»c Plaintiff’s dett ltnin it'nn, wluui coii'enunt 

15 \ a letter dated the 1st ot Mttvji'u, the Plaintiff's 
\uoimv stati d t) th< Defend i.i, that, although the 
Pi imtiff tliomju, tlie hbfi.il mmrni, mi win* h hr made 
dn conttait tot the piop« u\ at / J '//C /, did not admit of 
tn\ lurtliei d mvnd than ih<' 4< t)/ \<g as tK< additional 
>*i . \\ is 4 f> li ilbng, In i* qi'if st c > iii th p n im nt of it, 
and desire s t it her it) li ue d 1 * d< mI > nt n *ur u i# t ,.stat- 
Mig, thaf lie is autlioi i-v d t > k tiiit thi U ’/ KK on tlic 
nili being >u uli H\ rh*. orwii to d hum, ibe D. - 
it ndant i\pn*-std mm h di >!• ist d .it it, uul 

soon alu i u.ud , ht d«chiud, fa h el n 1 h mind 

as to sclhng to tin PI t. mil and, alt* i ■ nm i ,n'i i coi- 
t cspoiuiemc, pt l >t n .g m hi. »eb« ,d to r-ih t'n mil was 
hied- * 

The D« it mi ml h\ nm answn admin uf the I tu t , but 
insisted, lh.it thc\ <!id not anmuiit t*> an agree nu t,l, and 
that lie did not mu mi to s« D at so low ipmi as !O0/. 
The cause was he aid at tin Unlls , v.ln n the answi i was 
lead; and, the D*di lidam’- Counsel u firing to pioduce 
the office cop\ of die lull, tin PI untiff pim.ee ded to tead 
the letters from tin drub nl tlu lull 

Mr Fonblantjui, raj M, ju the f )‘ fintL /;?/, ob¬ 

jected to that 1 ,t, foi want oi an agm intuit stamp 'idly, 
insisting, that the Pluntid ouplu to um picpaud with 
a stamped office copy ol the bill as m the ease of dt po¬ 
sitions; being undu the* penalty of establishing an 
agicement in willing by legal i \ idem e , though, by ad- 
musions in the answei, a paiol agreement mi) be made 
t ut. • 

Mr Romilhf, and Mt />« >t, J f « iht Phuutiff\ contended, 
that the Defendant ha\m; K bis answer admitted the 
ictieis, the Plaintiff was t ntuled to read that part of his 
bill winch staled them; as he.ng h) the admission made 
part of the answer. They mgtd, that the objection, re- 
.quiiing a stamped office t« ] \ of the bill, was m vet before 
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1805. made , that the Defendant, not the Plaintiff, has the office ' 
copy, and with a view to supply that by the draft, ob- 
Ut.iwui ,!»«■ served, that the Coutt acknovvlcdgeb the diaft of the bill, 
Uni u > rC( l u * n,l S the signature of Counsel to it. 

//*i .lfttoU’i of the Rolls permitted the letters to be icad 
from the drift of the bill, observing, upon the point oP 
evidenc t, that tin Stamp Laws have not made any ah» j a* 
tion in the ptauu , of the Court, providing,tliJft tht-|l4ty^ 
cannot piodnce a it. tier or an\ pap 1 writing s the 

tilec t oi an ngicement, without a stamp; but there they 
leave it • perhaps some futuic Stamp-Act may make it im- 
possible t») read an\ thing without a stamp . tf ) piove an 
agretuunt. but this is according to the constant practice 
of the C oui L 

Jfie J/ei&tu of ih p Hoik, upon tin* mu its stopped the 
reply , considt ring the agioi nient math out hv me It tt» 11 , 
taken altogether, and made ihe usual deuce ior a r< lVi- 
cnce to the Master as to the* title 

Fiom that tleciee the IL fendupt apjn ah d m The I. mi 
Chaw dk>}, insisting, that the Pl.unufi was not cntith d to. 

I 5BT ] a pei formant i , and futthu, th it die evidence reeeiutl 
was not admissible : tlu letter» not hav ing been pioduc i-d. 
nor the office copy of tin I dl pioduud . nc#i the dratt oi 
the bill •c.impid. nor tru juend of tin bill pioduced 
Jl*\ Ranilk}, and Jit 11* V, fot the l'Iraniiff, m snitfwt 
of the Dan* As to Uh meiits, the time hi-t biters 
amount to < nijsplet' agn uiu tit Ihe point relied on is 
the objection as to odoiri It it not necessity to prove 
what is adni Ucd r l be Couust I nc\u sign-, tin record: 
but lu identifies the /halt i’nci** is no inconvenience in 
the- coiuse that was adopted >u tlu Rolls '1 he Defendant, 
having tlu offiu copy m Couit, lias die means of corrc*ct~ 
ing any mis-siau meat by tin Plaintiff The Court also 
has tlu iccoul In fore it , and will see, that the statement 
is <• nett, for which purpose it is die husinc\sh of the 
Defendant to produce an office copy The Defendant, 
having made the admission, c annul appeal for waot of 
proof of those facts, whi h au admitted Upon an ap¬ 
peal ftom the Rolls, new evidence may be let mi Wyatt'* 
Putt. Reg. 34, refeinng to several authorities, (a) Wright 
v. Villn^(b) shoes tin distinction between an appeal 
ftom the Jtolls, wnith is m liuth a re-hearmg, and an ap 
peal to the House oi lauds I'Uwhs'+n v. Walkr,(c) the 

Ca ' 1 Ver'i m Unt* J)q Kh i >1 J f * •» 463. 2 Jtk 40<! Pu 
f ft 1% In Duthwond* LquI •,atilt, vol 230* the p"Uit 
nottl.eidi d 

fij Prt Ck 494 ■ c) Pnt Ch. 9PJ 
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only case in which the rontraiv is supposed to have heeu 
said, does not apply ; having the words "‘not in issue ” 

. Aft I'onhkinfjue, and Mr. Mai tin, for the Defendant, m 
%$uppoitof the Appeal .—* As to the agreement, there is 
nothing conclusive. The Defendant onlv stat , the hast 
that he will take. The Plaintiff’s answei is ton htumal: 
provided tht Defendant is dispostd to pail with the pic- 
imsc s immttliateh. Anew turn afterwuds added, 
% wfc u is never closed with, that the Plaintiff shall get 
the tenants out 

As to the question of evidence, in Void \ C'j'npton^n) 
vour Lordship tonk an objection of this nature Tudtr 
a notice fo produce an agr* emetit flu Plamtdf ianie fui- 
uislied with a cop\ stamp* d '1 In. ohpc rum Mas, that tin* 
onginal bung in Court, tin c*>p\ could not In k ad, nor 
could the enigma! be ic id, not being st mini J In this 
tase one obju turn is, that tin b tit * s them a l\i s ought lo 
be pioduru), and ptodiuul stain])* d I’ll* men di dl of 
the bill e tnnor In admitted P< 1 haps the lit ord ltidf, 
v *rh refer enr e to the o. c. uion, ought iiol to bt 1 evened: 
ilit Statu it’ requu mg aj*» i emc nt- »o he stamped in order 
io be ieu lived I hr eft* c t of tin* ubm^siou iutlu aiiswer 
oul) to rilievt tlv p.u tv t»oiu tin m u isit\ of pio\mg 
what he must othi iwis* pn»\i In inkling into e\uh n» e. 
All lie gains is the ponti of [«iodu< ih; tb» rnanmnut, 
without making it t \ icb in * Mi* .iiiniosion ol passages 
in a will devising n al istak, and of tin* execution, will 
not dispense with tin n«»v a it\ ni producing tl»e will, 
and enable the Couit to gi\* tin due* hops, 
tial upon the pioot oi die in liunn m tn<l raad.ng it. 
The objection to the dialt of the bdl »■>, tint the Court 
has no evidence, that the liiord i> made up iiom that 
diaft. llie reeoids of tin ( ounaie -uppo ed to b< in 
the Court itself: tlu ol the e Ink mi C ourt .ulmd- 

ing, toi which he h.ts a fee, be*ng that lu -should .ittend 
With the record , that the Court might, if neetssaiv, in¬ 
spect it. The Plamliil ought theiedoic to luo j had the 
record itself. 

The draft of the bdl, offt led as evidence of the con¬ 
tract, is immediately within the Statute, \u) imposing 
the duty in teims, winch an copied into the subsequent 
Acts, as to agreements, tt w h« thei the bamc shall be only 
u the evidence of the > oiiM.ia or obhgatun upon til** 
u parties from Us bung a wnitin instrument!” and re- 
rjunob a stamp; which *s 1 , nete sarv to give validity to 
the agreement a*- dr* ,n piiui* e»l the paitv It it was 
only necessary to piodm i the iccoid oi the bill, stating, 
a written agreement, and dn admission oi the answer, a 
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1805. written agreement would be turned’mto a parol agreement, 
Vxvrv/ and the revenue would be deputed of the stamp. It the 
IliionLimun bill had been dismissed, and the Plaintiff had appealed, 
v and in the interim had stamped the agreement, your 

Dju&iv* Lordship could not have said, 77/e Master of the Rolh 

was wrong m rt feeling evidence inadmissible at that time, 
though now admissible b\ the subsequent tiansaction of 
stamping it. ^ 

Mr. Row illy, m Rij'ii; — I he que dion of ixidcip*** is, 
whether these letteis aic icgulatlv be tort the Court: f 
do not sa\, piovcd, lor it was not necessary upon these 
pleading»to give evidence ot them, not being put in issue. 
Kvideuct is not often* cl to show, that there wa such an 
agreement, foi that, being admitted, i? not put in issue 
It does not, not « an it, appear, win ther these letter weie 
stamped, 01 not, anti upon ihe aiuwei it must lie taken, 
that the \ wen stamped Tlit objection, that, not be »ng 
stamped, thev do not make an aqi cement, might ha\e 
[ 590 ] been made b\ tin answci Consult.i the extent to which 
this is to go As to tlu alleged nett .site of prrdiitiiig 
the letter *« on account of the Revenue Laws, tfnx* Law** 
do nut pi oft s, to make an\ alii ratir>u in the pioccf dings 
ofComt'ol fustier r llie\ p>oxide, that such instmmi nts» 
only as an stamp* cl ‘lu 1 ! be evidence' but the instru¬ 
ment with the stamp is onlv to l>u piodtited, where it is 
neeessatv to pioduce ll , tlu fact being disputed. 1 boy- 
do not cln c c t, t, 1 *t in iuture no admission, no concession, 
shall a\.»ii Sup »o*» in a< non upon a bond , and the* De¬ 
fendant plead. s'Jctt ps'tiliiin, ok anx oihci plea, except 
non n>t ///i ////*’ U would not be necessity to produce the 
bond upon a stamp So, m the ia".e of a lost bond: are- 
least admitted , but < ucuiudanre*> of fraud allege'd; and 
mam oihei instances ina\ be put, cm which the objection 
from tlu danger of evading tin* stamp would equally 
occur. r llnu, as to the d»aft of tlu bill the answer refers 
to something else : nnd mg that a pai t of the answer. 
Whit is so lefeiietl to is nenthci the lecord, nor the 
ehaft, but the oftice copx oi th- lull, which the Defend¬ 
ant has in Court, and ieluse*s to pioduic* it, and for that 
reason the Court permits •> »ur evidence to be given; the 
Defendant having the power oi diownig, tliat the draft is 
not that to w Inch he rciei 1 < cl l he di alt is offered to the 
Court, not as evidence, but to show what is the issue* 
joined , arvi it i' not e\» n nec < s^ u\ foi that purpose , the 
•Couit being appusea of tlu state* ol the recoid by the 
statement of the Counsel L is mu s*-ary to inspect tjie 
record, only if theic is a di«.| -m upon that statement. At 
least, the Plaintiff is entub J now to produce the original 
record from the Six Link's Oihci Suppose the Court 
had stopped the Plaintiff’s c^i , being satisfied. If the 



Casks ix Cikxc r.nir. 


390 

Court had decided, that the draft was not evidence, the 1 uh» 
plaintiff would have produced the record , which he pio- 
• duces now. li. i»*u.m 

! 

illllSl Mi 


* P>i f oul Ch wc [> r tor,— 'Fins dei vcc implies the opi- [ ,V)l J 
m^n ill M< Moj tin A v ^v, tluti tlu l)* fcnrlai.i on- f> * 
'Tenv' m to an igu merit, sul»«* c.ini i Ut d by admission, 01 
by evident e , and therefore a specific pctfoimaiue ought 
to be decreed if a good tilfc can be made Vaiions ob¬ 
jections ha\e been taken. Fiist. that tin* Kim > do not 
« ontam any agiecnv nt, that upon the u «i<* i nnsti iu tu>u 
dv\ do not go b» vond ti* it*, .ippio v lung i^rmiK lit 
bt t ondl\, if tin v did coiitua tlu a\\\ i'< nn nt dn*\ ought 
?< I»t piodiuid ThiulK, thud \ au not to in* po 
'liuul, link if tin ( t/Hit u t' proceed up*ii» n uling lb.* 
auswo it • annot m«»c d i*: .1 diet v »tho , n i f . hug the 

bill al o, ami it 1 . nimr* d, ill if tlu di dl of du bill 1 <>ul«i 
not be nad, though tin answii \* as j ad , but the rnci- 
n d bill itself diooll (j. pindiuid, and fuiMur, that, it 
1 lllic t tlu di alt of dm lall 1 'mid lie 1 * id, 01, if tilt 0 | no - 
nil bill had hi« n produced, unth' » tiio one n«.i d.c othci 
could ho teod, link -s lun in,> iif'i'nl iudun*Hik a** 
igM t nu*nl, b\ having *1 *nip. uiijm^i d upon da in 
'Jo me* t lli' <pu aiou fan 2 \ ^ tb ton>«rm tmin which 
toi the purpose of this < \ hr* Ik • 11 put ttpuii flu clause 
of the A* t, (t ) upon iimdi tlu* olpitnm in t s, is th 1 * , 
that, if then *s 1 v. 1 itt< ’i ljo.M 11 ««• m In b final utuli* -*of 
agreenn nt, or a p.ij 11, will in tb** nn M'liii* 01 thi Statute 
ot FtaucU v b) an at knowlt d- nn nt id »!■< 1 iii'. of 1 hai* 
gain, those pap*.is mint have a ‘■lam,* n P »u one 01 inoic, 
or all, of them As die first rpr mon, 1 pi« 1, tlu (. onrt 
lb not to decree pci tot mam unless it • an * olli 1 1 upon a Pfrfiiimance 
tair interpretation ol tin h tk i •«, f kit tlu \ impoit » t on- riiUlt t,p ct . 
eluded agreement , ib a, > d it Ksts n asotuhiv doubtful, ua, unfits 
whether what passr d w is o *b ti» itv K t tlu pi ogress to- upon a mu 
wards the 1 online * of agnun-nt hi mou* or less, the 
Court ought t adn t to h iu flu panics to L»w than spe- bih»l,whi- 
ciHcally to pei fonn what is doubtful, isaumti.ut Hutu 
it is also clcai, that du C oiiit is to put the same intei- 
pretation upon coticspoiiiKmo with uierenct to this sub- j ^ -i * 
ject, as other persons would , nailing the com spondtncc - 
f.iirl\k with a ucw to lolku ihi* muo of it Upon these 
letters my opinion is, th if tin dine first letters do con¬ 
stitute agreement, an «'>,» » an vu on hotli sides I use that 
expression; obsuvim 1 m 1 100k, which will, I am per¬ 
suaded, give gieat uihr ir mon to the profession upon 
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mam important points of Equity, (I mean the reports of 
decisions bj Loid Rt’tksdale , (a) that Lord Redestlak ha^ 
intimated a doubt, whether the Court would perfoim a* 
contract, bigned b) one party; the other not having sign-' 
ed it, and nothing hating been done upon it. J mark the 
cm uinstance , as 1 v\ ould not be understood to pass it b> 
without obsc i ting, that it is not necessary to discuss th r 
here, foi these letters amount to papers signed l>v bqth, 

I take it lather a/ ain-.t tin Defendant in this instance^ as r 
whatever lie might mean, if the fair sin.se that he 
means to intimate that he agices, lu cannot aitciwards 
set iij) a n ser\e made in Ins own mind , esp^ially having 
followed it, a* hi ha<- the thud It ttn*, hv another, stating 
a pioposition aliont the land-t i\, which lu could not pos 
sibl\ he at lihiits to write, unless he undo '-tood the bat 
gam as com hided , upon winch In had nothing in on t»* 
sa\ th.m to add that addition il turn lhuu> m tin *« a a 
thi'icioie agreement enough il it is Ugitwnifdv p;o\ed 
to the Com t 

This leads to anofhci point It has lu t n com riw d, 
that l am called upon to diucU tin-. rant upon ruduiu 
different from that, whuh was produced at the Rolls 1 
am not of opinion that tin i a*»rs i itt d beat upon this ir 
thaticsp'et, foi, it the opinion gnen at the Rolls wa* 
wrong in admitting tht r.uluut, the C uurl is m posies- 
Sion of the means ot i< it i\ mg all the i \idence, that h;^ 
been nndend heie, and tin substance oi the appeal as 
to that J take «» ht no moie than this, tliat they have* .t 
light to siduir.it, tliat, il the \ win wiong m law, the 
Couit ought <u st to hate debt cit'd what was the law, and 
then to hau stitul the consequence, and, it it was 
rightly contended, th.it tlu luilmu should be recoucd, 
the duty oi i hi Mnstu oj thr RAU was, as mine is now, 
to say, tlu parties cannot go on in this wa\ , but the 
habit oi the Couit has htm to pezimt the letters to be 
produced, or the lull ami answer to bo stamped, if ne¬ 
cessary. (ai This t.'Ui flicitioit stands by itself upon 
that ohjoi tion. 

The nt\t consuleiation is, whither the draft of the 
bill ought to have been lead As to that, undoubtedly 
iu piactire, whether upon pimcipic, or hom accommo¬ 
dation, it has been usual and fuquent to read it. Ytt 
upon the best < uiitidei.ition 1 cannot conceive, how 
strictly it*can be etidiine , or how it can be made so by 
the Deiindaut's refusal to pioducc the office copv In 
the pi ogress of a cause the Riamtdf \ agent, knowing the 

("aJ Siloate Isfiny\ Tirjifiri, >1 U., romt of Chancer) oi 
The ias»» lu'ie allude*I to l>\ 1 In I «>t*l ( ippeaft to ho 

y Hut It i, 13. Scepige f 'o 

(aj p Colc$ v. Truothnh, a,iu s iol it 234. 
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bill which he files, does not Like a copy* the agent ot 
the Defendant, not knowing it, takes a copy. * But it is v 
* \ciy difficult to assimilate that to the case in which a lli * si 
party has a right to icacl an iustt ument, to pi tub ife w hah 
he has no original right; bur which is admitt* d npou the , * n L^* v 
Inundation, that the Defendant having the i»<un om- ' 

^lew **, refuses to produce it Fust, it i annot !>t iHcgcd, 
tltyt rln ib ilt of tin' lull 1 . i c op\ of tie answer, oi of tin* 

Den nd.ini's topx ( f ilie lull, 01 <>{ the hill ifsell, loi tin 
•converse r tuu , that the bill ought to hi a cop\ ot tin 
diaft. It is not so alwav s Then how isitpiond, that 
this is the (halt ot thi bill Suppose, tin Conn < m t i\i 

notice ol die sign.ifiic of ( iiensil. the h suit is uiiK, th.o 
it »s i pupei, of ul.ah thi bill ought to hi a i opv Bin 
*»notlui illllii ulo , hoin an.dogv follows b.i tin Hi dt 
tin 11 1 ■» not thi f»< <-t * v id m x in tl • pen*« i *>| th/ pat t\ ni 
di» (/tilllt, loi fin ( uiMl !u.s hi bill «t th* o111• 111< l ,< 
i oid, am* tin p'aitni jMo i'*s. onl\ to si\x ih< < nun 
Hu tioubh of iippcitiug tl.i niind, wluih mis! I>« un- 
ill i stood to b m ( •»,ii l I lu dt lit ot fbi bHI tfii 11 fixi* 
uugh* not to h im hi* n i« ad Bin that maki noddhr- 
< we, fu llii a, iln ix i ok! l»i mg thiu, and < mLLiung 
that, ’'vhitJ) w is ieid iron* *ln did#, ih (onit rnnsl 
po*-ic»s it't li of du i om< nt 1 >>l tin km id mil th’ii, 
itadnu* the bdl and .umui hup tin r, tin ! HI Im m«» i« id, 
aspaitof the .nmui, f» *n tin »*i »>d itsi If, it o deal, 
this decici is to f*i sustaun d i>t that r. 

1 ton* ».i' e, til *f »u t lit i« c im >, w lit* du 1 hhu gi s, 

that an insfiuun nt wa • v« utid, « i rdi j ; »il, and 

the Dth nd ini ac fi mis that, thi ,m-n* i \ t>» u ,ul |«n- 
Cisih as it f»c li.tr! * opn d into t Hu »i m n its o» lit¬ 
ters, set forth m iht ImII , md i* i not Joi »h pm j om» 

of leading the hill that tin IM.unnfl k soils to thi lull, 
but to read mli lhgd)ls t'u ,phui i , i>l ^hnbfe i< Imuiu* 
the lull is a part I lu !)i h ud.mt 'mnt »Ji. n fou b« under- [ 595 J 
stood to have admitP1], as c \pu ->di a. ii it was date d in 
terms by the amw * 1, the w hole font* pmnli in •, stated m 
the bill. That In i *',m tin ca->i to this i. maiiung »|iu stion : 
if the Plamtdl call rc.al ib» am-WM, m> umli tstood to 
tomprehend the contiuts ol fin bdh dots that Uispina 
w ith the piodmtion ol tin Ii tn 1 ^ ■ If it do. s, in \t, is it 
necessary upon tin. Ai t of Ihuhament to sa\, tint an¬ 
swer, or that*bili, considered as a pul of tin answer, 
shall be stamped * With h e ml <o this it is cleat, that, it 
these letters had In < n p < d ui«l, and it appealed, thc\ 
were not stamped, On ( «m,i (mild not hau gone on, 
until they had bo n si imp* il But the Coml must have 
pi unittccl them to ^c '‘lamp* J i u « loi that is the pidg- 
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incut of the law; that, wheie a paper can be stamped, 
paying the penalty, it is no objection that it has not been 
stamped before the commencement of the suit# I had a • 
difhmltv in the Couif ol Common Pleas upon the point, # 
win thcr tfv agreement ought to be stamped at the time 
of the action brought: but the distinction is taken in a 
case in th time of Lord Rui/monJ , that, it the agrci 
ment is om, upon which no action is to be brought *n 
less it is stamped, it uui't k snmpid l.elop* atrfon 
biought: but if it is an agreement, which \<m may get 
stamped, pa\ nig the penalty, there pending the action it 
may be stunptd, and a cause has been allowed to stand 
o\er hen upon that distinction. 1 lie consequence is, 
that, if the ( ourt is not to act, whcic thcr* has not bee* 4 
an obscivanci ol tin Jtrvmiit Laws, m ithcr Js it to tun 
the pait\ lound, d, helme the out 1 > ovc M tho.o L iw 
ait oomph'd w *tli 

It li is bi i u •-.•icl, that thc-a' letu * s aw not»on st imp-* 

Ol tlu fact thetc 11 no piooi. nor ui\ .ill ‘\nti«*n, im* j * 
at the Y> u I ht cjUi stiun upon that is ol gib'll tmpo"- 
ante *o tlu suitins, not onK here, lint in e\n\* C'»uir ni 
ire\thh is(‘ t-hoi! boon dtc t the A« t piwd this cpicstion 
was much consul' rod h\ im I Ik in v< . I made the ob- 
]cction without cih«t b< iou Lonl Imi'ini It is an 
olijec tion, tint has not bn n u n d upon in rl.e east variety 
ot cases, in whnh a **pv i ilu ptiioimamc has ken de- 
need I'nitln* it i« ,iu o!m miimi) thit newr a\ailed at 
haiv , anil who \ri an utioo has boon brought noon ai> 
agreement, that ought to hi < n i <*tunp, and tin form <d 
pleading has !>' < a m h, that at the trial it was not nr* 
ct^saiv topiciiiict 1 1 1, ip-iiuim nt, as il it was admitted 
upon tin letoid, and tlu tua! \va* upon issues collateral 
to tlu i \i-t< iv r of tin agreement, it has novel been con- 


sidritd «i-» c'jh n l < tin (Joint to c \ nmne the question, 
wlicthci Hi' mstiunurt w is leg-lb twtilahle with refers 
encc ^o the Stamp L iv ^ In thi'j ( ourt previously to the 
Act, and Mine, whin a suit ha-» l.un instituted upon a 
deed, ii the l)c it ndant admitti d the in^ti ument, and put 
the Plaintiff in possession ol the |)«jwir ol reading the 
lull and answej, the lnsti.i’iunL ha. never been pro¬ 
duced , and tlu Comt iuvu examines whether it was 


stamped, but leaves the putv liable to penalties; ex¬ 
cept in eases where tk L» gislatim require an instru¬ 
ment stamped, a> the onh ewiLncc ol the transaction; 
and sa\s expressly, that othn%isi tk instrument shall 
not be lead in evidence I do not know, that even that 
clause makes the production o! the ^tamp nett'ssary, 
wlieu the tiansaction is not in issues for instance, in a 
suit by an i \ecutor for an ai < ouni il the Defendant ad¬ 


mits, that a legacy has Iki.ii pud though the Legislatutc 



Casus w Cuaxcauv, 
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interposes the necessity of a receipt, the Couit would 
not inquire ir* suth a suit, whether such a receipt actu- 
• ally passed. In this view of the case, l>> analog} ro the 
practice of this Court in other cases, and * <>t Courts ot 
Caw, if the party has admitted that which, »i not ad¬ 
mitted, the PUuudI must piovu, it cannot h» n n ssurv 
mm» > |)*oduce that evidence, which othmv >k must hinc 
* * r " 

t in qnv •**nc/n tli » i r ', t dt* i li’u j uns in this tas«* 

have do jit o id w ah the neees*il\ oi produi im> the b t 
teis, and, if die diaft of the lull, or the hill itsilt. nmlj 
he roul upon tin 1 hearing, is it mcoss.u\, th «t fl i lull o' 
ht di alt should he j‘ imp* d , not .is m->ti i.'m hi ** i*r.ta*,i 
»n tin oiMi*; iMuii hut, uirl( 1 th< \p 1 uou «d iin 


V r „ . 

• ’th 

• a 

i om 

ihi i Hi 

i X 

<d 

ti 

. i, t 

•«*lI »x l 

ini. u>K UU t 

oi till i. 

,t t 'IM 

i.d-ur Vu 


>t ‘ 

n 

l 1' 

nc mi , 

■«» i ,! 

St xUi| 

i t 

i *'• 

■ d. 

i", * * t di 

. 1* 

.'l 

i 

i 

h» } dt 

» nm in 


* j * 1 * 

* i i 

*1 »• l 

S (’ 111 l * 

hut 

i * 

. 

1 I. 1 

a x j',.; i 

» *'u x 

il l> 1 1 

i 

'll tin > V\ • 

) I 14* *. 

in 1 

111* 


, V < 

* 1 li 

\ ( t c\ ui* i.i' , 

lll|l < 1 

»ll 

i* id.i . hi* n, 

dl 


• " »ii" \. »t.i 

di- m r i. 

‘ 1 

M < 


.« l 

t In ! .*’ 

l 

. 1 , 

H 

i ! 

("I x 2.4 

»und. 

th , ! 

it w 

* 11 

•«.e 

1 >1 1 ^ S, *>! 

■ L in i 

t 

.1 11 j] 

1 t-x' 1 ll , 

t. (»nn 

di'.i 

Ir ti 

" l 1 

i * tip 

tilt ,I0S’ x 

* U‘ 

i li 


•i U'i 

h j > .in 

uhnis,!, 

in, '!.■ 

y s 

uu* 

with 

tin i \»«!• 

lit t 


11 1 1 h 

11 f iii- 

d u . d, 1 

tai i, i 

* 

• add 

it " 

'l lt X X 1)1 l 11 

*i «l 

Id. 

t 

i i*i‘i< 

i'ti. >n . 

■nd the 

t mill 

* in< 

W>l 

.*>\. 

dn.i .t 

1 

d l. 

• i 

L k 

V l liltI 

ir*J apj/» 

u i ! 

i . 

i »* 

.au<p 

• i* 

hill i u *' 

liii*h i 

i 

j* i*i 

• l * X»l\ 

o* n pi. 

> 

X I « ! 

[hi i 

i f IS 

• t * m j ' 11 

i 

*n. 

t . 

, Uldi 

t ' die 

iu» t'd i 

- oil 

U* 

u ,i - 

1)1* 

.i»j i i *ia 

hi i 

i 

h 

in 1 

. *'(hii i 

u 'ih« 

j/oi.ir 

t 

M 5 

* i • i 

1 ].if •! 

t t! i 

i ulii oi: 

' Ml 

lii" 

1 

h m 

1 Sl’jt 

post'd U> ht l •»!,' * 

it 

l in 

t i nil 

.h. 

X l 

X 

tin 

Vi 

-upp >rt 

w h *; 

il.l X 

1 V* 111 till 

pi .ii H i 

11 * 

li > 

> 

( tM.tr, ,mtl 


Com ts of JL«w, >\ i«}i i f it i ■ in * K/ i \ <‘>t mini <i »n pin- 
ccedmgs, v.lu'h iioii'i . 1 v «fo 'M'im \ i dd <11 dm h lam 
hardly awaic <■* thi * to i i n', Hii* would eo m 

disturbing an m> ii.n ?i•.n• ■ i I ;>>•! ,'U< .p «, that list 
upon no othi i v* ••• nl 

This de( i vt till I' \iM 1 ■» I * i ( h 4 v o • J' »' ! t • ^ j X. s» d 
to be made upon u idm :!»» b At oi du h u hi i it • i 
dteied by substMauii,* hi t«»* .. wuu\ * •. v mu ; *« o »• 
* l the record nt the -nil 
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Cases ih Chasoert, 


1805. 

security fot 
< osts by a 


OGILVIE v. HE ARNE, 


' x6e w* 1 ** 1 A MOTION was made, that the Plaintiff, residing in 
MC J UP **y should give security for costs, beyond the usual 

Plaintiff resid- : Xl/i , 

ing out of the Tbie particular cncumstances, under which ibis applicv* 

jurisdiction, tion was msd^ mu', that the Plaintiff, haung employed 
uporTapeaaf t ^ le Defendants as his Solicitors, had, aftei considerable 
circumstances, delay, upon their making an abatement in their bill of 
as distress, un- costs, given them a security for payment by instalments 
fo»,the Plain- U p Qn a l Test India estate, to which he was entitkd in light 
aotne^fkvmir °* h ,s ' vl f e * The Defendants were under the necessity 
terms may be of instituting a suit in Chancery against him, to obtain 
imposed upon payment out of the consignments, to which ha\ing ap- 
* um * peared lie withdrew to the neighhouiliood oi Ilolyiood- 

house near Edinburgh , where he stood out all process 
until an older to take the hill pro i onjt ss o was made , aftr» 
which he applied for leave to put in an answer, wh'ch 
was refused by The Loid Cfuimelloi (a) 1 lie suit, m 

which this motion was made, was then instituted, pra} ing 
[ ] an account, and stating, that fiom embarrassed circum¬ 

stances the Plaintiff was obliged to retire, and live m 
Scotland. 

Mr. Pomilly, for the Defendants , in suppoit of fht Mo * 
tion. —The addition of the stamp duties, necessarily en¬ 
hancing the costs of all law proceedings, is alone a suffi¬ 
cient giound im increasing the security beyond the sum 
of 40/. requited b\ the old rule But under the particu¬ 
lar circumstances of this case the Comt will take care, 
that prope r si i ui it\ shall be gi\ en, to guard the Defend¬ 
ants from injury by the suit, which the Plaintiff has in¬ 
stituted, as Loid Ihndivnkc m Gaqe \ Lady Straf¬ 
ford (a) under the cmmnblames compelled the Plaintiff 
to give security to the amount ol JOu/ , 

M Hat t, fat the Plaintiff, insisted upon the general 
rule , and said, that in Gage \ Lady Sti ciffoid the Plaintiff 
came toi extraoidmary indulgence , praying a 
sion abroad , which must . ci asion considerable agMiMt 
to both parties: the Court therefore had a diacr^S^I to 
grant that upon terms: but in this instance the Ccfcf&has 
no discietion , but must be governed by the gengjftlktKile* 
that a Plaintiff out of the jmisdiclion shall $ve>$ttuvity 
for costs to the extent of 40/. ^ / 

The Lord Chancfli or —1 have Lord au¬ 
thority, that the Court be foie his time upon 


f a J lleame V, Ogtlite, ante , 77 


•■**&>'*■**■ 
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the special circumstances, existing only at the time of the 
bill filed, in deputing fiorn the general rule .1 am not 
.aware that'since that case the (Joint has ever depaitid 
lrom*it, I think,I itmembcr, that it has refused to inter¬ 
pose. 'Ilns is a *gcnexaliule oi great strength , im there 
is no case, m which secuuty foi costs has In _n given, 
wluic tin Couit, if acting upon deletion, would not 
iww hem pislilicd 1)\ tin (lnuniH.mu'. m sating, 40/. 

niucli ii»r* little As tu tin stamp duties, they wat- 
xant the Co. t o endeavour to lay down some nu \l 
lult for tilt futuie, that will suit the chcumstam* *• of the 
tunes: but that is a giound foi geneial int* ipo.iticn, imt 
to acl maputieulai case So, with icgaid to un* (lis¬ 
tless nl the Plaintiff, that i ■> »u»t a niumd, upon winch 
ilu C nu* r h.is'.]>(> iall\ inti ip.isid l Ik (-iut will not 
foi cost, from .m\ in ui i vl . /<//,</, upon 
tin j i piv ‘i nt ition oi his c iic 11n .tames n.tl tlu ink, 
'hat has he* n hud down a > to v c iiiilv lot co is to In riven 
l.\ I > 1 mituis ibid ul, i % I'liniilf 11 d a gmcKii i*'l», ap- 
pniiig to mb and poor li tin Plaiutill tomes t« i a la- 
vc.ui, upvVn which tin Couit can iasJeu turns, that is a 
.■round that mm pic \ ail against Jk genu al piae tice I 
doubt upon what JLoid UaiJiVuLt sus, *li.u it should he 
clisuetionwn in i\ci\ c ise, unless in means, that it 
shnida he leli lied to the M.i‘ u I mc\u\ instance to look 
mio the cast . nut, that tlu ( ouit itself is urn iv iast-to 
v \.umm , and s i\. what v ill U tight l c muot make 


1805 . 

Hi \njris, 

[ * 600 1 


(OKI IN a COOlMsIt. Dec 23. 

AN older to ionlirm the MaUd’-* lepoit having MnUon not 
been obtained, the pain at the last Si al, on Sn+nufatj the 
21st of JJeumbn, obtained lui' c to move on JLnJ'ii/ to llJl( ' tl ], c 
confirm the repott absolnt. i\. Flit ii.ison oi thi appli- o^lii t<>notice, 
cation was, that the eight clavs, which had not expued 
on the. Seal day, might be complete 

The lord CHANC r i to it said, he ought not to hat <■ given [ 601 J 
that permission; and icfuv L to make the ovbi 


■> 


Vot. Xt. 
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IROj 

Dec. 17. 24 DONNE v. LEWIS. 


Original de¬ 
cree not to be 
found, but 
ba\inj« b( lo 
acted upon by 
repoits iihL 
recitt <1 in an 
ordei on fui- 
ther diicc- 
lions, was al¬ 
lowed to be 
drawn up from 
an office cop), 
and entered 
nunc pio tunc. 


A MOTION was made, that the liegistei may be at 
liberty to chaw up and pass the oiiginal decree m this 
cause from the oflir c copy ; and that the same, when diawn 
up, may be entciul nunc pio twu 'This application \v 
made under these cucumstanres. The oiupnal deefee 
could not be found: but there were two repents of the 
Master , and an order, made on further directions in 1788, 
icciting the decree, made in Jnhf, 1787, that ordei, how- 
ex er \ai \ ing Jiom the minute in the Pegisti, \ minute 
book 

Mr Pn hauls, in •>uppoit cf the Motion, cited William - 
tonv. lhn&haw,(a) and jetton \ Hi can t . (h) 


The Loul Chanc n tor —This is of gicat importance. 
The Couit xvill entci a decree nun » pio tum, it satisfied 
from its own official documents, that it is only doing now 
what it would ha\c dont then. Pinna jam tu Couit 
will not make the entiy diffident fiom tin minute Hut, 
if it turns out in fact, that the Coml itself lias in an oidei 
recited the decree, as made, and li theie is an office copy 
of the decree, that offi< c copy coi il spending with what js 
recited in the order, that office copy must he taken to be 
the copy- of an ongm.tl, and would be cwdence that 
there was such a deuce. 


[ 602 ] ^ l€ Lot(l Cu \nc i r r or — As the Couit has frequently 

Dec. 24. acted under this dec u c, that does not appeal to have been 
passed and enUiul, the oidei may be made But I hope, 
there will nevu be an instance ol this again. 

(a ) l ihii.U'h (h) in,a vo. 


Dec Zi LASHLEYv HOGG. 

After decree A DECREE had been made for an account, Wltli the 
tile bill cannot usua i due c lion foi ach c i tiscmcnts lor ci editors, 
by consent; A petition was pi esc. tiled, unde i an an angement, with 
S^tanarrftnge-the consent of all parties, and all the creditors, who had 
mtatfbrdis- come m, the time having expned, lor dismissing the bill 
Court anc * disposing of the hinds m Couit. 

Nfetyfcave effect by consent on further dncctions 
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M\ Roupcllj m svppoit of the Petition 1803. 

. The Laid Cii vnckli ok said, he could not dismiss the v “' vv * 
bill afrei a decree, except upon a rc-heai ing or appeal, L * s * I¥ir 
but the object as to the disposition of the • nds might n 0 r.« 
be obtained by consent upon huthir dncct>ns$ and, Ci edit m* let 
though the time had elapsed, yet the Coiut will let in m at upturn, 
* .editois at anv time, while the fund is m Court. wln,i * t,u * U,M * 

4* - f is in < mat, 

though the 
, **mc lus 
* ! ijim.i1 


P\ pentc AL( OCK L 003 ] 

!>,, 2i. 

A PETITION was picsmud b) jomt-imlitois, to Jomurcdi* 
have the chon* of Assign* t s tiriMei a sepai.iti C oiitmis- ( ulMOt 
*>ion of Bank nipt* \ dn hired mcgular, and void, that a 
iuw choice ma\ b* din ctcd , and, that a parti* uhu < tedi-, i, 0 , C t of As- 
toi, against whom an account was pnutd, mav not he Minces under 
pci nutted to volt i sepaiate 

J/t . Ponblanijiu, ami Mi Cnlhn, in sujjjictt oj Jhr /V- ijl^uptcy ° 
tition. 

The Loid Ctia*ci i i ok —Joint-creditors aie not per¬ 
mitted to vote in the i hoict ul Assignees unclei a sepa- 
late Commission, even in the strong cas* whcic there is 
only one sepai at*, cr* ditoi, and huge joint $n opci t\ Lord 
Thmlow constantly lcluscd it The * onsequent*' is, that 
joint-ci editors cannot lntuleu Willi iht choice ol the 
separate cieditoii In telling them, whom tluy shall not 
elect. That is the cstabh.hul piuilnc in liankiuptrv , 
and I have followed it 


h v t*‘ti tt KERBLK 


[ 0(H J 


THIS*petition piaycd an order fm maintenance on be- ^ w , m ba 19. V 
half of five infants, to whom a residue was bequeathed, iJk <, •n/ttr 23* *1- 
with survivorship among them in case of the death of any Residue be*®^ 
under the age of t\vcnt)-une , and, in case* all of them queathed to 
should die under that age, the whole was given to their 

amongthemin the cm nt of <l< umlu the »gc of tuefltv-om Maintenance, not 04* 
ing directed by the will, \* is nut oul* u d bv the Couit, there being A limitation 
upon the death, of all umh i tw nh -one to then si&tei . having no other interest in thlkt 
fund, though a distinct ki;iU< h\ tlu sanu will 

The case, in which the Coni i h is gi\< a maintenance, h is been, u here the fund, being ^ 
givenao the children with surwvoiihip among them, tlicn mUnsts, and the chance 0?* 
faking the whole, as survivor, was equal, and no c'h< i in is»on interested. 
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180 .). 

Br parte 
Kb ButL. 


sistei , who took no mtcicst ilucc llv in that residue : but 
a 1 < gaev was given to her b\ $he same will, and m case . 
oi hci death under the age of twenty-one, that legacy was 
given o\er to the othci live childien The will gave no 
direction as to maintenance. • 

Mr. Hull , m support of the Petition , refcried to Green- 
i vellv. Gra/.■ in//,(*/) and the authontics upon which th#f * 
oidei was made. * 


7 he Lord Chanc li.j.or.-—'T he case, in which mainte¬ 
nance h is been allowed, though not given by the will, is, 
w In i e tin i ( ai e children, some or one of whom must take 
tlu piopeitv, and all ha\e an equal chance tty surviving, 
and a pu si nt ml* ic st Hut it cannot be done, if theie is 
agiftovn, oi, il tlu childun aic not all the prisons 
among whom it is to go , as in Sn 2 ) eder u k Edtn's case, 
wdicu Lmd P,\slun bad clouted it, but, upon an appli¬ 
cation lm an ini tease of tlu allowance, 1 did not think 
[ 605 ] ni) sc 11 justified m following that, and ic fused it, as 
those diddle n might be the p« isons to take tlr~ whole ; 
but futine children, then unborn, might be the persons to 
tak<* a pait oi it 13\ this will five chilelicn have this ic- 
suluc given to them, with siuvivoiship among them , and 
the sixth has nothing given to her in that fund, unless all 
the five die under tlu age «.1 twenty-one So the five 
would be maintained at lu r txpins' , ioi she has no in¬ 
terest in common with them Where is the difference 
between lur i nine stianger ? She is not a legatee 

of this residue v\ uh the otlici fnc : but it is given over to 
hci, as to a stianger, onlv in the event of the death of all 
the five uivlci tin age of tv\cutv-out , and, while it re¬ 
mains contingent, she bis no mtc iest with them. The 
circ umstanc c, that slu has a h gac v b\ another part of the 
will, cannot altei it It no legaev v\ is given to her, it 
could not be contended , toi tins 1 ,as not been allowed, 
except, w lie ic all bad a chance, and an equal chance; and 
then is no instance of sitting oil one legaev against ano- 
tlu i in this way There is no case, in which interest of 
piopcityj directed to accumulate, has been applied to 
maintenance, except vvhcio 1 was one piincipaL,*tim, in 
which all were interested. I wish veiv well to tne appli¬ 
cation, if I can find a punciple upon which it can rest. 


Mi. Half* in support of tins Puit/on, cited Ctittis V. 
*Blatkbur w, (a) ancl 1 an man v . Gi an {(>) 

Cn 1 m» 1 \ 10t Cuveiitb&fr \ .1/ u < )\ FeivlaUt. JVhaA, ante, vqI. 

v. 1‘ », n V } 7.n Sec tamax \ I mnu i , u'iU 9 4S 

C a J P* >°1 «• 170 C b J tdl x. 45 , * 


19. 
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The 1 'ju! Ch \m i r i on —Tin t »se ol Tunman v. (hem 1805 . 
is not within the formti tuses , in wliuh the gilt o\ei was KsvsJ 
to the rhildun who should sinvnr , and thueiote in.tm- Jit (nirte 
tcnancc was ^iun, the chance bung iqual, hut in that 
case, as in this, all the cluldirn might du undei twenty- [ b ()6 ] 
one , and none of them might take Th* h* i iu cases, af- 
tu great sti uggle, go ihi> length, th ti, w here there arc 
tcqual It gac k s to a c lass oi t Inhli c o, even with a du i r turn 
for accumulation, the puntipal with the acruimil it»on to 
be paid at twentv-onc, with survivorship in last ol tin 
death of any under that age to the othei s, the cham « oi all 
taking oi the sui\i\oi being equal, tin ('unit tdis fl> - 
fund, which belongs to all, and must i*i> to nil, ot .mm oi 
them, and maintains liu in all out oi tl « mt» i. a Ihit tin 
principle cannot b« applied, while tin Itt \ «i.mgmm 
absolutely to tlu childnu .md th sum»i i hut in < as< 
the death of a (hi Ul unde l taint'-om th ■< i a liuu- 
lation to the is »ue , who ioi th it p»u i#us» ai * a > sti M)g» i ^ 

In this case, as in that, tlu pi open* ma\ netei i>« long to 
any of Wiese c Juldu n 


The application v a*. i^ nt w. d. 

7/u Isjul ('ll \ (ii i ok siid, thin worn »ome ol.hr 
cases than those that \\iu p»oh,(id in v 

(hcenau 1 /, (ui w ithm som« of v im h this n mdd l.ih hut 
his Lotdship sa«d, lu did not know th * pi me ink upon 
wliuh those c .ise's imdd lu .naint iun d , and n ius» d to 
make the ouh i in this instance 

fi 1 h :>! \ V'l 


LAMBhKT i- LAMHhKT 
The Mast j r rj t! *• Hoi i s /* t Tin I on / Ch \m i i iuk 


left ] 

1 . i 'n 16, 

1 i ( 't) 


SIR HLNL V / AMJlt. <V /, !>y Ins will gave tin tollou- ir-aoes t* 

Ing•among other K:> •<», s Zm7‘?&t > 

“ io my tluly and mosi beloved second .on Int/cu 


“ 1 ^ Out),* oi my tu'nliil pii'i.i 1 1 1 i*» 'u ti msft mil in m ii'ii • , oi employed as it shall 
“appeal most bent tu > d ' I" .Miiln i 4 Hie si.m ot U,no •' »n i\« n resp* c Lthesam#.** 
To athiul, “the Mali <>i U < 11 to S « i* j»'\t <11>> luunn eui\ t cspt'ct ,,, as tlie iQ&tB&r* the 
ICsutllO Ii a] aiHl pi tl i » tli« 1 * l* si so'i 

'i ht legsoie*i totlu* t on i h ( r < ImkIiui petum ti>, no f *piv it»c (Pi the lund, if deficient^ ,, 
to be equally divided anion „ t <i« .n 


J(l) See I ij‘i(,,*\ JLup'oii, JJulius <JJn K.p 611 J 
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« 

w # 000 / Lamhnt I bequeath the sum of twelve thousand 
w pounds of my funded property to be transferred in his 
4i name or employed as it shall appear most beneficial for 
" the interest of the said Fredcnck' Robert by my execu- 
44 tors according to the situation of the times. 

44 To my tiuly and most beloved third son Francis 
44 John Lambat I also bequeath the sum of twelve thou* 
44 sand pounds in even respect the same as I luve sped* 
44 fied m the case of my second son Freda ick Robert . 

u lo my truly and most beloved fourth son Lionel 
u Hyde ltimbal I equally bequeath the sum of twelve 
u thousand pounds to be enjoyed by him in every rc- 
14 spcct as in the case of my third son Franc .v John” 

The bill was filed by the eldest son; to whom all the 
testators estate leal and peisonal was devised and be¬ 
queathed, subject to the legacies, and under a deuee, 
diiecting the accounts, the Mastci’s lcpoit stated, that 
there was due to each of the \oungcr sons the sum of 
13,221/ Os 9 d loi principal andintciest on their respec¬ 
tive legacies, to which nport exceptions wuc taken, on 
the giouniL, that each ol the legate es was entitled to have 
tiunshried to him so much fundi d property as would 
amount to the sum of 12,000/ in stock, and not to 12,000/. 
m sterling money. 

Mi. Ru funds, and Mr. Wit ho ell , ni suppoit of the Ex* 
icptions , idled on the c\pic s-uun of the clause giving the 
first legacy , “ to be transferredpeculiarly applicable 
to funded property, and not to cash They stated, that, 
if these should be considered money legacies, there would 
be no sin plus for the eldest son, and, according to Kirby 
v. Rotter , (a) the intention, if plain, must make the legacy 
specific. 

Mr. Romilly , artti Mr. Philhmore , fot the Report , were 
stopped by the Couit. 

The Master of the Rolls held clearly, that the children 
under these bequests were entitled to the worth of 12,000/* 
each out of this property , it sufficient to affoid it j attd, 
il not sufficient, they were entitled to have it equalled!* 
vided among them: if there should be any surplus, that 
would belong to the general estate of the testator/ 

* 

(n) Jlnu % vo! w TIB than* \ Tiityiinte, vol iz. 146. • 
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LYON V DUMBKLL. January 28 

JfR. BELL, for the Defendant^ moved > dismiss the T,u f,ll V v 
bill for want of piosecution. ,mswu lo ll j p 

Mt Pi^gott, and Mi. Johnson, Jot tfu PUvntiff.\ were Ull^thc 

proceeding to state some speu 1 c u cum stances, as an l<n v\ mt ot 

answer to the motion puiNicut.uu *s 

tin. mulcl- 

_ . t ‘kim> to 

* 77/e Lord Chancellor. —It has been settled upon v,mcu the 
great consideration, (a) that you cannot take advantage L MkhmI 
of special circumstance s lr\ wa\ o! answu to this appli- 1 
cation, that theie c an in no answer to this motion hut ,,, {Mln ,i 0 f s p e - 
an undertaking, to speed tin cause , and thiiiieie ain Ad applu »- 
special eircumstanc* •> must he the giound ol a **pce >a1 ap- t,OM 
plication 1 }\< imtue ma\ st< ul ovei, that the HunLifl [ ^ Go9 ] 
may ha\< the oppoitunitv ol applying 


The usual undei Liking to speed the cans' ww yun 

, . /'/.!/ ' 1 w /’ t"/», >ol i\ '*1 '* 
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A COMMISSION of Bankruptcy issued against Da- t0 ^ c e Jc < 'bt™ 
vid Tanner in S tjUimba, 17^8 I he hist claim ol the t j )llt j mort . 
petitioners was untki an assignment m 18o3, lioin Lh a- j* igec, hating 
oeth Hoskins, the first moitgagci of the inheritance ol 1 *k*.■» i** .tie 
estates of the fhmkiupt, subject to an outstanding tenn *" ^ 
the original mortgigc being death long previous to the . MifL i„ i sub* 
Bankruptcy Suoiulh, the petitioners claimed und« i a i" i t > * team 
mortgage made to tlu m in June piece ding tnc date ol 
the Commission, to see me a debt ol 5V)0/ due to them l> 4 ** 

in the couise ol tiadc , the Assignees in opposition to emum- 
that claim reiving upon all Ait ot llaiikiupti \ in 17t)b , hiai cn as 
which however was disputed, and notici/hnud. 3dl\ , m,w* 

they claimed a light to tuek that debt, not on!) against ,j lc Bankrupt- 
* the Assignees, but also against I Utica lUuntJnj , a mesne cy ofthemort* 
encumbrancer; insisting upon his prioutv in date: the (tuery; 
petitioners denying notice ol that tncumluance. The hems** 

subservient to the last Tiiorti* i.*< wli thei thr* Aei of B mi- \ \\.is pieviotis, doubt¬ 
ful, So objection, that flu cons <ki *«* a foi the la-* - n »j* » *s *» debt originally by 

ftnnpln contract 

r * oio 3 
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estate was sold, and the money m\cstcd in the funds.* 
subject to the claims. 

Mr. Romilhj , and Mr. Bell, hi support of the Petition .— 
The ease of Collet v. De Cols (a) is decisive in favour of 
the petitioners ; and there are some older authorities, 
that a Court of Equity will not give any assistance 
against a person, \\ ho advanced money to the Bankiupt 
without notice oi the Binkiuptc\ , not even making him 
discover what the Commission* is might compel h*m to 
discover: Pen at v. Ballard, (b) Wagstajf v Read, (c) 
ttrou'/i v Williams, (d) Wither v. Bodmgton. (e) The 
uansfei to the Assignees by the Act ol Bankruptcy docs 
not dillci horn am othci tiansfer 

The other qiu stion is as to the ofdcr, m which these 
debts aie to be paid T'lie pi titione 1 *, not having had 
notice of Baniatnf <> intcinudiatc eiuumbiance, are en¬ 
titled to prioiitx '] he objection is, tint, though the 
petitioners have the mlnntamt, then i*>atcim mtstand- 
mg, not in Bunud'", hut in a thud pci son , and Burnahf 
says, In lias applied lor, and ma\ obtain an assignment, 
Thcic is no lM.tam'’, vhon the ( ouit iciiisccT to act 
upon the, light-* oJ tlit p u Iks, as tin \ stood at the heal¬ 
ing, on tin gtound, dial one might g< t in an outstanding 
teim Noi would an assignment a\ail him , foi the poi¬ 
son, in A horn that tcim is \«st«d, is a liustcc for the 
person, who has the nilnutaie* , and an assignment to 
any other pci son would he a hi each of mist. Tilt doc¬ 
trine upon that subject is laid down In } oui Lordship in 
Maui idt ell \ 4 /< t udull , a) 

Mi. Ruhatds, and Jh Jfait , foi the Assignees under 
the Commission nj Bunkwpiuj — l he petitioner did not 
lend any money upon tin sccunt\ ol tin estate, but took 
a security, not time months he loic the Commission, fqr 
a debt due upon otlui accounts, \i/ loi goods sold and 
delivered in that ycai (neat sticss was laid upon that 
distinction by Sir Joseph ~')tk>dl in •the case of Bi ace V 
l lu Duchess of Mai thorough ( b) Lponthit point aldttfe 
the pctitioneis cannot suppoit thi, claim against t&e 
Assignees under the Bankruptcy of thi muj 
aie purchaseis foi the ci ditns, loi a coiisidti^tUui' 
tqunlh \aluable as in the cas* *d an at tual ]uirch&i&^|&d 
with leleience to the Act of Bank) upt» \. 
establish* d by that case, is, that the person, le%wig the'. 
money, must'lend it upon the Jaith ol the land/ lithe 
loan was of any other diM i ij ti.»n, he canho^have the 
preference , for a Couit ol Lqu t} will in g&idgdrelieves 

fa) TV <>J . ’ *2 Ch 
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according to, priority) and, to induce the Cou# to de- 1806. 
part ftrotn tharula^ ,a creditor mu%t bring him self strictly wn j 

, within the ekcepEtJoh^ It is clear, this debt was r&t toh- t\ p a m 
tracted upon the faith***? the land*' By die Act of Bank- Kfi0lr * 

ruptcy all die, Bankrhpt’s property is taken out of him; 
and the' Aeeita^a.belbome ill Law the owners of it. The 
BankrUfft could n6t give a security. Hj had no means of 
providing for payment. The money was due, not from [ 612 ] 
him, but fiom his estate, m the hands of his Assignees. 

He could not by giving one creditor a security preu nt 
the effect of an Act of Bankruptcy. Where money is 
lent upon the faith of the land, the case is vert different: 
the lender being in possession, dealing with the land as 
the ostensible owner, the mortgagee deals with him fair¬ 
ly, and adfanus his money bzna fide, in confidence of a 
dealing permitted by the i leditoi s themseh es , who allow 
their debtor to appear as the \ isiblc ownei But the case 
of an actual Bankrupt, having no pioperty, hoi rowing 
money, or taking goods, foi his own use, and the lender, 
when he cannot obtain payment, taking a security out of 
the wreek of the pioprity, has a very different descrip¬ 
tion. In 1790, this mortgagor was in the most .embar- 
lasscd circumstances , on the eve of Bankiuptcy, con¬ 
tinually getting worse until his iaiLuic in 1798, not three 
months after the sccuut\ made * 

As to the otljei point, the petitioners have theolegal 
fee, but encumbered with a lejral term. A Court of 
Equity does not assist these persons . neither does it give 
assistance against them ; only not depriving them of the 
u tabula in naufiagto” if they have it But, the term 
being outstanding, the petitioners have not the Law with 
them. If we could have got that in, we might have 
squeezed out that mortgage of 1798 entirely. 


The Lord Chancellor. —If the mortgagee had the 
deed, you could not. 

For the^Assignee* —Notwithstanding what is said by f 613 J 
Lord Hardwitke^fa) and by your Lordship, following 
him ii\ Maundt ell v. Maundiell , that may be (b) ques¬ 
tioned 

Tfyfc t&d CiiANf et lor.—D isliking the whole docti me, A snbse* 

I examined every part of a with jealous} in MaunJoll v. 

MaunSrdl.(c) It goes upon tins; that, if the pvm.ha-.er out notice pro- 

has got the original title-deed to the term, the Coui t can- uttedb) get- 
- tipj* possession 

of the deed Creating an uiitst.intlnu; t< uri \s to the consequence* to the Uustct;, assign¬ 
ing to him, though aw uc of j, piu»i ..iiiii.ii'ii moe, and whether the Coui t would inter¬ 
fere by injunction* Queij m 

faJ See Willoughby v IViWju^hlm, 1 Tnm net > 76? 

OQ Ante , voL X. 260. 209 C<■) vol « * ’ 10 ' °1. ^ i* 567 
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1806. not be satisfied that there is any t?uth asserting, 
wo that the* legal *s jn the person* 

Expaue bays has It. ‘ t&t\Mnfafieke< though m you esrn^ot in 

Kxtm. many cases trance the representative, if #i* t purchaser use® 

so much diljgente as to take possession of the deed* a 
Court of Equity ought not to compel bfea to produce that 
deed to his prejudice. It is not deter&trfed, what is the 
situation of the trusuc, who makes the assignment. Lord 
Hauhoicke says, the question is not, whether the trustee 
shall be punished; but, whether the purchasei shall hold 
under the breach of trust. That is strange doctrine ; and 
I desne to be undei stood, that I have not made up my 
mind, that the Court would not lestrain the trustees from 
permitting then names to be used. Fiom some saving 
expressions I do not concern* Loid Hatdwiuie meant to 
determine, that the trustee, await of the prior encum¬ 
brance, would be safe in making the assignment to a sub¬ 
sequent encumbiancer. One of the greatest difficulties I 
met with m deciding the case of Maundrdl v. Maundidl 
was Lord Hmdwuke\ expression, that the purchaser 
would be safe m taking the assignment, if he c”uuld get 
[ 614 ] it; but his Lordship would not say, the trustee would be 
safe. Surely, if the purchaser would be safe, the trustee 
ought to be so. 

For the Assignees .—The Court would not compel a dis- 
covefy; but would not interfere, if an ejectment could 
be maintained without the deed, and an Act of Bank* 
ruptc\, previous to the conveyance to the petitioners, can 
be proved: whence the advantage arises, of which in 
Collet v. De Gols(a) Lord Talbot said he would not de¬ 
prive the party In that case, the prior encumbrance was 
gotjbefore the Commission was taken out; and there was 
no notice that the party was a trader, and therefore sub¬ 
ject to the Bankrupt Laws. After a Commission issued 
a prior encumbrance cannot be taken in; to support that 
which is declared to all the world to be nothing; Apt 
inuely an infirm security; under which the party, not 
having even a snntilla of - interest, cannot claim the as¬ 
sistance of a Court of Equity in opposition to its general 
i ulcs Why should not a C mmission of Bankruptcy have 
the same effect for this purpose as a decree ? AM,4d r 
cicc, dnecting a reference to the Master to setUSs 
tics, tin subsequent cncumbi arcer would not be 
to take m a* term, in order to squeeze out another eftcjjwi* 
brance: but the priorities must lemain as AWstcfodat 
the date of the decree. So a Commission ^jpaAkruptcy 
is a public declaration, that the rights of encumbrancers 
shall be settled as they stood at that time s toe Law de- 


fuj Fvt 63. 
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p$6$fm shalj be distributed among the 1806. 
wwBfip m&rm^g^x the role of Law} Vhich oifc$ribu- w%-» 
tidta^'creditor. ^Slt oo^defedt by his owri act, taking in *u parte 
thelegal Another objection in* the way of the K * orT 

petitioners. ra f Jfc^at the conveyance to them by the first 
mortgagee d&dhot talce place until 1803: from' the mo¬ 
ment the Commission issued the first mortgagee became [ 61J ] 
a trustee foi the general creditors, subject to her mort¬ 
gage ; and rould not defeat their right by transferring to 
another person ; who by relation to the Act of Bankruptcy 
has no interest in the estate. 

Mr . Romtlly , in Reply —If, as it is said, in ColH \ De 
Gols,(a) the prioi encumbrance was got be fun the Com¬ 
mission w;h taken out, that would not make a distinction 
But that does not appear by the lcpnit 

The Lorjl Cimvct t ron —That case piovcs, that mo¬ 
ney advanced after an Act of Bankruptcy, may be tacked, 
and charged upon the c stat<*, notwithstanding the pro¬ 
perty is taken out of the Bankiupt, and it was urged 
there, that he had nothing to convey' by’ the second mort¬ 
gage. Yet it was held, that, though the legal effect of 
the second mortgage is nothing, the Court will consider 
it a second cncumbiancc. The distinction was taken, that * 
a secret Act of Bankruptcy’ doc* not prevent tacking, as 
a Commission issued actually’ does: that being notice to 
all the world. Upon some loimer occasion I find, I in¬ 
serted in my copy’ of that report these, dates from the 
Register's Book. The Bankruptcy was on the 25lh oi 
December, 1722:#the last deed upon the 13th of August, 

1725; and the Commission upon the 19th of June , 1726. 

The statement at the beginning ol th? leport is otheiwise 
scarcely intelligible. 

Reply,—! That supplies what does not appear in the re¬ 
port. It cannot be contended, that the eflcct of a Com¬ 
mission of Bankruptcy is \utually a decree to settle pu- [ 016 J 
ferities. There is no distinction upon the circumstance, 
that money was not actually advanced at the time. It Iras 
often been decided, that a person, taking a secuntv or an 
estate in consideration of a dcbt # pieviously existing, is 
equally a,purchasei for valuable consideration as upon an 
aavaftde fef money at the same time. The only’ distinc¬ 
tion is,that in the one case the advance beiqg made, and 
the conveyance executed, at different periods, notice must 
be deniea at both. This also stands upon reason , for it 
cannot be required, that the creditor should go thiough • 
the useless ceremony of taking bis debt from the debtor, 
and paying it back again to him, which put the 

j {aj For, 65. 
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Mortgagee 
may tack a sub 
■equent jiula¬ 
ment, bill .1 
meie jutlg- 
naent-cu <h(oi 
cannot Ut k, 
not conti at t- 
Ing foi an in¬ 
terest m the 
land, though 
be hftb a lien. 





creditor in the tuation Of a purchaser. _ 
are i» the at the mortgagor^ 

cannot objpci'tb faying both encumfrraiises 
dition of merely'as there 4 - 

term ou tstanmngitf ’ some otrapr ^rsoa. r, r ^, r _ 

presenting the mortgagor can raise that fthough 

perhaps with an intermediate encumbrancer there maybe 
a considerable question, whether he can'be shut out. But 
those, who represent the mortgagor, can be permitted to 
redeem only upon doing Equity. If a mortgagor dies, 
leating a will, not discovered, and the heir taking pos¬ 
session, and supposing he has the title, makes a second 
mortgage, could the devisee, when the will came to light, 
redeem without pacing both? Though I do mot know, 
that sueh a case has occurred, there can be no doubt upon 
the pi uicipie. 

Mi . lie \ and a y fui the mevnc Em umbt am rr, Rqrnaby , did 
not argue the point as to his right to priority j as it was 
given up in the leply. 

The Lord Chancellor.— Upon some parts of tills case 
I have not doubt enough to induce me to postpone the 
judgment. The Assignees have contended that there is 
a difference between dealing originally for a mortgage 
and a debt, originally by simple contract, and afterwards 
continued upon the immediate credit of the land, under a 
new contract; the creditor waivmg his right of insisting 
upon his debt at picscnt, provided his debtor will give a 
security upon tire land. That appeared to me to all equi¬ 
table intents a security upon the land. The effect of the 
subsequent transaction is a contract, that the land shall be , 
pledged for the debt. I have not altered my opinion upon 
looking into the case of Brace v. The Duchess of Marlbo - 
rough^(a) which goes upon this ; that a mere judgment- 
creditor, though he deals originally for a lien, does.not 
get an estate originally in the land. He has neither juf 
in ic nor jus ad rtm . But, if there is once a creditor by 
mortgage, and he afterwaids advances money upon a 
judgment, the Court will intend, that he makes that ad¬ 
vance, meaning to take a security upon the land for both $ 
and he may tack: but»if he remains a mere* judgG&ent- 
cnditoi, the Court says, he does not deal upo&'thp faith 
of the land, in this sense, that he docs not contract for 
an interest "in the land; and thercfoie is entitled only, 
as a judgment-creditor, to an elegit; and J|« canftot 
tack.(£) (i) But that is not the case of a creator, origi- 
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W* 9 T HsP« nt > wh ° <*««*• 180G * 

* “‘ ?dl refeain such butwill 

it «¥ a pledge for hi? r-nottev : that is, pane 
iffefij#t^||f^e:<»f the loan he.will Ijave an Infi&est In the Kbott - 

»4y. The-contract is changed. Before, 
he coohi ^li'jfi^iBJjnediato payment of what was duet [ 618 1 
but, after the M mortgage, he can only call lor payment at 
the day upon which, by the contract, the money is to be 
paid: a situation altogcthei difTcicnt in point of contract. 

As between him and the Assignees of the Bankrupt, who 
are only Parliamentary grantees for the ci editors, having 
no interest in the land before, it is impossible that they 
can make that objection. 

The po)nt of Baniabij , as connected with that, icquires 
great consideration: l mean, as to the cuciunstame, that 
there is an outstanding term , with reference to the pos¬ 
sibility, that recovery might be had at Law, even without 
the production of these msttuments. It is contended, 
that the outstanding mstiument is m Kquity to he hclil 
for the protection ol all the estates, accoidmgto priority: 
that i%, according to the dates. I shall not go through 
all the doctrine, which I examined with great jealousy in 
Maundrell v. Maundully (a) as that was the first case of 
the class that occurred, while 1 have sat here, furnish¬ 
ing a great principle. I shall only observe now, that, The question 
when such a point as this comes to be discussed, if the of priority be- 
legal estate has not been got in, it must be considered b^rcewIrftSJe 
with reference to the question, whether the first encum- ] e g a J estate has 
brancer has a better right to call for an*assignment of the not been got 
legal estate; and from that circumstance a Court of in > spends 
‘’.Equity is bound to hold, not only, that the first mortgage {^nghttoostl 
shall be protected; as it w^s the first equitable security; for it, and the 
^ but that mortgagee, having a better right to call for the pnor encum- 
* assignment, is in Equity m the same state as if he haefit. rurhL 

Before I could decide that question in Bankruptcy, a ju- 1S * n Kquity in 
xiadiction, in which there is no appeal, I must be satis- tiu same state 
fied, that there w r as no danger of error, if the question * s 
Were before me upon a bill. 

Upon another point there is no doubt. It is said, the 
Act devests the Bankrupt of all his interest; and when 
the*Commissi on follows, it operates by relation from the 
time the Act of Banki uptcy was committed. Unquestion¬ 
ably it does; and then the person, taking the second se¬ 
curity, really takes nothing , no interest passing from the 
Bankrupt; and theieiore shall not tack. All the cases tJM ^b' , SSfc3 
show, mat this objection w»ll not do ; for then it would netaflfe^SS^ 
have beet* in vain to disc uss, whether there is a difference the relattatt tie 
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between secijrit 

a Cammissicjp WS^df^*' 'ft ioflbfo b# 
law is the efcnifc {& both, cases j ibr i 
Commissiott'iS ip either case precisely 
to dost and ashed the second security. ^ 

culty upon the point as t<? a decree tb ^ftfe priorities. 
Tacking- at- After that you cannot tack certainly; fa} for there is a 
lowed up to a judgment for the ci c ditoi s, that they shall be paid accord* 
tie pnorities, in £ to their priorities nut you may, as was held in the 
not afterward*. House of Louis, (b) up to the time of the deciee struggle 
for the tabula in naufi agio; and though the decree is in 
a sense only a judgment upon the rights, as they stood at 
the time the hill was filed, yet it was decided m that case, 
• that until the decree \ ou might do so y 

Distinction Thfc next point, that was insisted upon, is, that the 
between^”^ Commission has the same effect as a decree. That is not 
Commission of so * The Commission is no judgment for creditors. It 
Bankruptcy is only a conveyance lor the secuiity of creditors: and 
and a decree the utmost, that can be stated fiom all these cases, is, 
critic!) 6 P n " that the question is to be agitated between persons,having 
securities, and the Assignees, as persons, having securi¬ 
ties, or as purchasers for valuable consideration. The 
[ 620 ] point being now given up, as against the mesne encum¬ 
brancer, who, it is admitted, is to be considered as hav¬ 
ing all the rights of a pui chaser for valuable considera¬ 
tion, the case is reduced to the question, whether the 
Assignees are to be so considered; or, as having any right 
in Equity beyond what the Bankrupt himself would have : 
the petitioner insisting, that, if tne Assignees come to 
redeem under the circumstances of this case, he may hold 
4 the same language to the Assignees as to the Bankrupt $ 

that there should be no redemption, until all the money 
was paid, that was advanced upon the faith of the lama. 
On the other hand it is contended, that after Bankruptcy 
and the conveyance for the creditors in general, the Aty* 
Mgnecs are to be considered purchasers for the creditOfc&f 
and their right stands upon the same principle, as if tliO 
dcbtoi had not become Bankmpt, but had made a 
vi} am e in trust for payment of the creditors. If it.fOrns 
out upon the authorities and principles, that the J 
the true way of putting it, the question will be 
as if the argument for Barnaby , the metne enci 
had been heard. The simple point therefore is, 
supposing Baftiaby could maintain his situation, 
ground, that there is an outstanding term, 
be considered a security for all equitable infce 
*ing to priority, the Assignees also can insi^S 

' ■ 
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The following order was afterwards made. [ G^>1 ] 

The petitioners consenting, that Lutlee/ But nab/ shall 
stand in order according to the date of his secunt\, bv 
the consent of all partus it was ordvied, that t‘n_ peti 
tiontis ai$d JVooiUvat d, f 3 i obn, Batuaba, md inn it, the 
Assignee, and all olhei ihu*^,h\ paitn*, should join in 
the execution ol t onuj anc t s to '/'/in /?., vu/v/, the pui - 
thasfcr ; anddilmi up the alignment of tin* imiu ami 
other deeds, <Sa to him f without pn.pidue to tin ijues- 
tion as to th> light of tin u ticking their moitgage to the 
mortgage of / ii^abtin IDskms dial the sum ol 4 >,OOOA 
Consolidated Hank Ynmutn s he sold, and the sum of 
11,133/. 3.s. and aiiothti sum, due to the petitioueis on 
the moitgage of klu:alnth IJosDus, he paid to them on ac¬ 
count of the said mortgage upon the execution ot the con¬ 
veyance; without pi ejudicc to the question, how the it- 
sidue of the money due upon the moitgage, and the < osts, 
are to be paid. An issue was directed, whether David 
Tanner had before the 1st of Januaty, 1709, and before 
the 22d of June, 1798, the date of the first mortgage 
after the sqppased Bankruptcy, committed any Act of 
Bankruptcy. 


\ 

* 


* 


MESTAER v. GILLESPIE. * 1304. 

.YovlS, 16 ., 

UPON a motion for an injunction the circumstances t gg 5 
according to the bill and answer were these. r lhe l)c - /v$ 8. 

fendantpy the Bt arsons, being indebted to the Plaintiff * to At bother, 
the ambunt of iOOO/ proposed, and it was agrti d, that die kgal bUe 
the Plaintiff should accept hill*- to the amount oi 7000/ , "" nment of n 
in consideration ol which, and the debt of 4000/. the .i snare m& 
Beatsons should assign to the Plaintiffs one moiety of two *h*P fiwling * 
ships, catfed the 'Juliana and the Ocean, then in dock, sJSp.Hejriswr 

Acts, 26 t.6./ >1 l.t > 111 f r»K, f'M want of the nulorsem* nt upon the Cem 

cate within ten chiys if*. » . i . up u of tin ship to yc 4 that w is p,c\ented by fraud, 
relief can be had m f quin m w hat i >i m, ami *vhct An it n» ^ rot ho 1 «.il as to thef^^ghtj 
if mit as to the ship, though both *er' compmed m the sinie h'li oi b ik. 
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ceptedhy the FfaSnttff shouidlbfc 
produce of the sale; tod in die mean time ^ 

newcd ; and the'whole of thtfshq* 4|* 

signed to the Plaintiff as a Security for performance 6f 
the agreement. -• 

This agreement became abortive; the Beatsons being 
disappointed in their expectation of redeeming some se* 
curities they had formerly given upon those ships. The 
parties then came to another agreement; by which, in 
consideration of 11,000/. composed in the same manner 
of the original debt of 4000/. and the Plaintiff’s accept¬ 
ances ioi 7 000/ the Brat sons agreed to assign to i the Plain¬ 
tiff threc-foui th paits of the ship Atlas , then at sea, 
freighted by the Last India Company, with the propor¬ 
tion of the freight. A bill of sale was executed accord¬ 
ingly on the 3d of July, 1803, by the Beat,sons to the 
Plaintiff of thiee-fourths of the ship and the freight un¬ 
der the charter-party, entered into by the East India Com¬ 
pany and all other freight, that might become due: but 
the indorsement upon the Certificate of the registrv, re¬ 
quired by the Acts of Parliament, (a) not being made 
within ten days after the return of the ship tQ port, on the 
17th of December , an action of trover was brought by the 
Assignees under a Commission of Bankruptcy, issued 
against the Beatsons, and judgment being recovered by 
the Plaintiffs in tl\at action, and possession of the ship 
having been ohtacned by them, this bill was filed; and a 
motion was made by the Plaintiff, that t!he ^Defendants, 
the East India Company, may be directed to pay the 
balance due for the freight of the Atlas into Court; and 
that the other Defendants may be restrained from pro¬ 
ceeding at Law: the indorsement of the Certificate with¬ 
in the ten days, for which application was made immedl*"; 
atelv on the ship’s arrival, having been prevented by » 
Beatsons. The circumstances that prevented the indo!*****'’ 
ment of the Certificate appeared according to the biQ 
and answer, though not distinctly, to be, that the Beatso ns 
proposed terms s viz. that th 4 ? Plaintiff would give up the 
first instalment of the freight, to be applied in dt®#$#|pt 
of acceptances they had given for 2OCX)/, in part*"m the 
debt of 4000/.; and should pay the costs of action*, thfeit 
had been brought against the Beatsons upon some' bf the 
Plaintiff’s acceptances, which were dishonoured. 

The Attorney-General, (a) Air Romdly , unfaMr. Betty in 
support qf the Motiony insisted, that under thefts circunv* 


fa ) Stat.*' GVoVII r. 60 StU 31 Cro HI c OS.y.tflS 
00 P- <>33, The lion S/, J’r'uxut 




Tht Solicitor-General, (h) Mr Ric hui ds^ and Mr Strvh\ 
for the Defendants , the Assignees under the Bankrupt , //, 
contended, that this Court could not relieve against the [ 624 1 
positive terms of the Act in this case, anv moie than m 
Htbbert v. Rolla>ton:(a) the rights of tluul pci sons inter¬ 
filing; though if the question was only between the 
Plaintiff and the Bankiupts, the} might be compelled to 
execute a propei contract, and even il the imputation of 
baud could be maintained, \\ hn ii was a proper subject for 
a jury, the policy of the law must pi event the relief. 


The Lord Cir \\ T r j:i i or.— The Bankruptcy makes no 
difFercace in this case Whatever ltlici might have been 
obtained against the Bankrupts may be had against their 
Assignees. At present, unless it can be made out, that 
this Plaintiff was wilfully and fiaudulently pi evented by 
the Beatsons from hav mg his title made good, I do not see 
att y ground for relief m tins Court: but, if a jury upon the 
issue, whether that was fraudulently prevented should find 
thq affirmative, the Assignees, representing the creditors, 
could not possibly avail themselves of that fraud. Upon 
that two questions arise: 1st, can this Court interpose; 
putting the case, that a fraud of that species, and with 
those consequences, has been committed : 2dly, Do the cir¬ 
cumstances of this case authorize the Court to say, such 
a fraud has 'been committed ? Upon the former point the 
jtfyutiction ought not to bo granted, unless the question of 
low is a grave and serious question; fit for judicial con¬ 
sideration and decision. In the case of Rolleston v. Ihh- 
htrt y (h) in the Court of King's Bench , the decision of a 
Court of Law could not possibly be any other. The ques¬ 
tion being as to the property m the ship, if the instru¬ 
ment hjgsnot all the particulars required by the Act, 
muscatbeen decided immediately as it was stated. 

But in R variety^ of cases, though the property would not 
pass at%aw, an Equity would onse to have*a legal title 
made. In * the case, fur instance, of a conveyance by bar- Uelief in 
gain and sale, which/ cannot be complete as a legal con- Equity upon* 
veyance without cmblmun, (a) yet that very instrument, f2& 

not enrolled * ft* an ajjidnu m to t urn«. v the obligation atising from the payment Of the 
money. f , 

Sir Thmn* Mamins .V'lf'Mi. O r JV 3 1J"o C. C 571 \ 
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other cases may he tiftt.,, ' 

When the qnestiWtfcnf 

Lordship had «rcat doubt _ 1.,.^.,.^ 

decided in public : hut I happen to know. This Lord Chan* 
ulhr gave liis reasons to the Counsel on both sides ; and 
the «round of the judgment, distinguishing the case from 
those, to which it was compared, upon the Statute of 
Fiauds, (i) and the hut gain and sale without enrolment, 
was, that the policy ot that Act of Parliamt, it was to 
• make the insmmum, so deieeme, \oid to all intents and 
Volicy ofilie put poses , and thv object of that polic\ • onld not be at- 
Ship-Kegistiy tamed, if such a tiling a, an equitable title to the ship 
could subsist, as parties might re^t upon their equitable 
title, without desmng tin* legal title. The object bung, 
that there should be a public lcgistiv, accessible, of the 
owneishrp ol all \csscls, mr igatmg lo and from the Jhit - 
iah dominions, the Legisl.itiue had declaied, that this 
object should be secured by a bill ol sale, that should be 
such m the form and contents, as to manifest all the cir¬ 
cumstances necessary to secure the knowledge, who Were 
the otvners, from time to time 1 , by which the history of 
the ship hom the moment she was built might be pur¬ 
sued. ‘Upon another question, whether, when it was de¬ 
cided, that the property did not pass, the party could be 
compelled to tefund the money, if the answer should be, 
that it w as by no fault of his that the other had not a 
good title, but the fault of the assignor himself, such an 
answer could not be gi\en to an action brought to re- § 
covei the money in a case of this sort, if the circum¬ 
stances will sustain the imputation of fraud by the Bank-^, 
rupts in not performing their part of the agreement*'' 
c\press or implied, imposing on them the obligation*to , 
accede* to the request of the Assignee, to enable him 
upon the ship’s arrival to make good his title ; which ^ 
having prevented, they could not at Law say, the tnonej?\ 
should not be refunded. 1 here is therefore a differe$£e . 
even at Law upon that supposition between this c,98f^BL^t, 
PclitUon \. JIthha t. (a) 


[ 626 ] 


(“) , „ . 
Next, as tq. the power of a Court of Equity* tmr opi¬ 


nion is, that, if this is a ease* of fi rnd, the case of*i 
hut v. Rollc^ion^ (b) has no application, and t$U* case is 
to be decided with lcftncnu to what Courts of Equity 
are in the habit of doing m ca^es, whc&c instilments Are 

t 
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Cb) Hilbert v ft'ilihton 3 71) o V 371 
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where 

jf iJprfcSUly adopting the 
i< But that cast* does not 

in any d£gi®& determine this; fur this u.ason: that was 
precisely such a case as oc t urs i\er\ day upon the giant 
of an Annuity s the grantor saying, he has offeied to d > 
all that is necessary, and has done all that is to lie 
done by*him, and, if the grantee his not done what is 
necessary, the blame is with him, and tin* const qui-me 
must iall upon him Tin defect in ILibnt \ R U w ‘->7 
was only a slip in point of caution b\ tin \ssigm v, not 
inserting some words, that ought to have bun in tin bill 
of sale. The policx ceitainlv was just tin -nine without 
those woids, as with them: but tin* Art poiitncU ic- 
quires thbse words, and then ion. no Couil < uuhl in¬ 
terfere (a) 

But that is not the rase alleged by this bill , that the 
Plaintiff was impropeil), wij^ull), and fraudulently, pre¬ 
vented from making good his title, and pretented by the 
Ri'atsons, bound in conscience to issist him in all his en¬ 
deavours for that purpose. Supposing that true, another 
question arises, and I agree, then: can be no relief in 
Equity, if the Act has positively said so. On the other 
hand, if that is not expressly declared, or the relief 
clearly excluded b\ the policy of the Afct, the equitable 
jurisdiction upon fiaud exists. Many other cases may 
be put. Suppose?ja ship at sea sold for 10,000/ , and by 
circumstances she becomes worth y0,000/., and upon the 
return of the ship the master, being a friend of the ven¬ 
dor, is kept*out of the way, and there could be no tort- 
/riction of him, or proceeding according to the Act: in 
that simple case, nothing resting in agreement, but the 
title conveyed as far as possible, and the consequential 
right to have it made cood ptevented by a cleat, pal¬ 
pable* fraud, would thSre be a right to come here, oi to 
bring in action ? Mam circumstances may be supposed, 
that would make it impossible to recover the actual da¬ 
mages; \6t to place the paity m the actual state, in which 
he ought to be. Then, what has this Court been in the 
habit of doing ? As to the policy of the Act/ a variety oi 
instances, that might he put, which would terrify all man¬ 
kind from dealing fo - a ship at sea, must be considered, 
(ipon the Statute oi Eiauds, (h) though declaring, that 
• * / 

lee ovU f \ol \i 71 >, in (Jwt'iy t m 
Ut ^ CL J ' :• 
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vantage of onirss^ErjMicl ^ tt«a 

declared, that, in case upt exist, 

the instrument shall be absolutely void*-' One instance 
is the case of instructions upon a treaty of marriage: the 
conveyance being absolute ; but subject to an agreement 
for «i defeazance; which, though not appearing by the 
contents of the conveyance, can be picved aliunde, and 
there aie many other instances 

I do not say, attending to the whole policy of these two 
Acts of Parliament, this is a case, in which the Coin l 
finalh will be at liberty to proceed upon that giouncl 
But the question at piesent is, whether I tan take upon 
mysell at this moment to sav, that upon full conside¬ 
ration of all that can be submitted, this Court has clear¬ 
ly no right to interfere For the pm pose of the present 
interposition of this Court it is sufficient to say, tke case 
furnishes a question of great doubt as to the law. One 
considerable question is, wlfc was from the moment of 
the execution of the bill of sale under the agreement, that 
from that moment this interest in the ship should be the 


ess 




property of the Plaintiff, the ownei, having a right to call 
upon the Master. The question upon the facts is, whe¬ 
ther, attending to what was proposed bv the Beats am, as 
reasonable, or not, this Plaintiff can be represented as 
having been wilfully and fraudulently prevented from ef¬ 
fectuating his title during those ten days. I do not know, 
that it is necessary to insert the word “ fraudulently, 1 ’ as 
the ground of'relief; if it was wilful, and the effect was 
the same incapacity. According to my present opinion, 
[ 629 ] that remains in sufficient doubt to require further investi¬ 
gation , to determine the real quality and nature of that 
transaction. 


* 

JVto. 16 The Lord Chancellor.— Another question ha* 0c* 
curred to me, which is very impoitant, and ha* 0ev4r 
been dei ided ; whether notwithstanding the Act of Par¬ 
liament the assignment is not good as to the freight. 
There is nothing in the Act as to that The 
a consideration for the li eight, as well as the ship. Sup¬ 
pose the freight had been assigned by a separate inatru* 
ment, what would be the objection? Then, assign-** 

ment give£ycn*ht to the fieight, that wi&.$pstain this 

bill, independent of the other question, usual to 

• 
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. erent pen®Hs„ The: whole argument admits tliat. Tphen height maybe 
upon a separate assignment of the fiaglu no proceeding <hsu»ct fiom 
under this Act of P.uh.iment is taken. This is a very '}‘ ltinl, ! c 
important case, and I will hear it argued again, with the m-*” 

assistance of The Master of the Rolls. tucst. 
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The motion was again made lx foie Tbt' Ionl Cif \n- 
CLfiOR and T/n Mast' r*e/ tlie Kells 

'Hit* Attot tu i/-(rt nn al ,; h ) M Komill//, anti Mi Hill , in 
SUpficit oj tht Motion — I hcie ait two questions: one as 
to the right to tht height. the othc i as to the intcust m 
the ship itself. r l lu t*\piiauon oi the ten davs was not 
nc£ej*»ary to com pit te tht light to the fi eight At any 
time during that penod the Last India Company would 
ha\e been justified in paving th.it to the Plaintiff. The 
assignment of the freight is express and distinct, not as 
a consequence of the assignment of the ship It has never 
been conceived, that assignment of freight, which is very 
usual in London , is within the Act. There is no instance 
of a registry of such an assignment. 

As to the ship itself, the Beat sons were the persons, 
upon whom the duty of doing what was necessary to 
complete the title was imposed. The act was to be done, 
not by the Plaintiff, but by them. They, as owners, were 
to call upon the other part-owner, the master, to deli vet 
up the Certificate of the registry foi that propose En¬ 
deavouring to impose upon the Plaintiff ncwteims, which 
they had no right to impose, they mu*t be considcied as 
absolutely refusing to adhere to the terms, to which tht \ 
were originally bound That is a soit of dealing for then 
ovfln interest, an advantage taken of a legal form, with a 
view to their own lunefit, of which this Couit will not 
permit them to avail themselves; not holding the trans¬ 
fer legal; but taking caie that theie shall be a legal tians- 
fer. Though the question is new, as applied to this p.u- 
ticular case, the sale of a ship at sea, and the indorse¬ 
ment of the Certilu ate under the Registry Act (a) prevent¬ 
ed by fraud) the pi me «ph s oi Equity in other cases show- 
clearly that the Com t w ill mtcipose. Though it certain]) 

• 
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that the memorial, registi red by the grantee, should not 
be a true memorial, there can be no doubt, notwithstand¬ 
ing the positive terms of that Act, relief would be given. 
So upon the Statute of Frauds :(b) if, a testator intend¬ 
ing to execute a will, every thing being done, except the 
execution, and being at the point of dc ath, the witnesses 
wcie sent lor, to attest tin execution, and the hen by 
forte kept hack one, theie can lfb no doubt that Equity 
would lelievo Though theie can be no will but writ¬ 
ing as to personal estate, except a nunc upaluc will, it has 
been frequent!} decided, that a legacy though merely 
verbal,shall iia\t oflect, il the executoi pievcnted it from 
being put mwuting. li\ analog) to those cases vhfire 
can be no doubt, that, il this Act was prevented by baud, 
relief will be giveja, and if theie is doubt upon it, the 
injunction will be grantc cl, that the question may be 
tried. As to the general policy of the Act, what can be 
more impolitic in such a country as this than a construc¬ 
tion, the effect of which must be to prevent the sale of 
ships at sea ? If tins can succeed on the ground, that the 
Act is positive, upon the same ground the owners may 
attain the object b)* keeping the master out of the way. 

The Solu itar-Geva al,(i) Mr. Rickards , Mr* Steel, and 
Mr . Abbott , for the D* fcndnnts, the Assignees tinder the 
[ 632 ] Commission of Ranh u]>tiif —The Plaintiff having got a 
security, which is bv the Act declared null and void, whe¬ 
ther that is bv^he conduct of the parties, or by mistake* 
as m Hibbert v, Rolleston,(a) or by Bankruptcy, as in 
JIc&s v. Charnock,(b) or accident, is in this Court pre** 
c isel) the same. Relief cannot be given in any of the6e ' 
cases, if it is not to be given m all. The reason is, 
cording to the judgment m KAlbert v Rolleston , and Mops r 
\. (diumoik, that no relief can be gi\en m Law or ; 

against the positive, impelative, woids of the Act. 
tan be no equitable title, by accident, mistake, or iif'fttty 
other way. Even, as to the remedy given by thl* Act 
against the master, if he was perverse, and wool#* not\ 
deliver the instrument, but would rather go 
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with the e«cfcpdo^ ^f the \A*nul$yr'Act; is the ^J/ict, 
which .does not admit relief under such circumstances, 
or c\en against fi and the particulai mischief being over¬ 
looked on account of the public benefit* If the policy of 
the law prevents the relief against accident, how can it 
be given against a wiongful Act; Moss v Chmnotk de¬ 
cides, that theie can in such a case as this be no illation 
to tlu ougmal ti ansae turn oi the bill of sale , and m that 
case a < ompU tc answer is gi\cn to the aigunu nt, com¬ 
paring tins to the case of a haigam and sail without cn- 
lolnunt, fi om the diileicute oi l xpiessum in the Statutes. 
'] Ik aiisv'i r to the chaige ot baud, laised by this Plain¬ 
tiff, is, that he lust Molatid the aguement, p» molting 
his own lulls to In dishonouied, and the Delcmlants to 
he su^d upon the m 

As to the height, llu earnings of the ship, ty become 
due, that is an interest in tlu ship, which cannot he as¬ 
signed exc ept unde r tin > Ac t: othi 1 wise the whole* object 
of tile Lcgislaluie would Ik defeated The principal ob¬ 
ject of the Act was to pi event foieigneis from gaming 
those advantages, to which Jhitish tiadcis, navigating 
Bntish ships, alone wen* to be entitled Tlu fi eight is 
the onh beneficial interest. It becomta clue bv the con¬ 
tract upon ckliveiv of the cargo If an assignment of the 
freight is exempted iiom the opciation of this Act, a fo¬ 
reigner might obtain the oulj benefit, to be derived from 
the ship. An interest m the height would make tt# pro¬ 
prietor liable to all the debts, and to the Bankrupt Law'a. 
Such an interest is as much within this Act of Parliament ' 
as a devise of the pioduce of an estate would be within 
the Mor|jnain Acts In Cnoiden v. Anderson (a) there ui- 
tainly was no distinct assignment of the freight. So, tin . 
is one entire instrument, lendercd by the Act void to alL 
intents and purposes, not a distinct assignment of the 
freight, butdcouphsl with the interest in the ship II an 
assignment of tlu height foi one voyage in not within 
this Act, neither is a general assignment of the freight 
for all the time the ship might be able to*keep the set. 
Such an assignment ot all the future earnings, substan¬ 
tially an assignment of the ship itself, is against the po¬ 
licy of the law ; and, if pc»muted would place within the 
reach of foreigners all the beneficial interest m the ship ; 
to prevent whicjb|/vvas the object of the Legislature. This 
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fraud shall be permitted to have effect. The cases upon 
the Statute o£ Frauds (b) are admitted. The distinction 
is plain between fraud and accident, as in the case, men¬ 
tioned by your Lordship,'a recovery not suffered, in con¬ 
sequence of the Attorney having his leg broken, there 
could be no relief. This wilful refusal by the Defendants 
to do an act they wei c bound to do, with a vietf to their 
own advantage, must be considered as a fraud in this 
Court. As to the freight, the question has never been ar¬ 
gued, and the daily habit, m the City, is to transfei that 
without any interest m the ship. The words of the Act 
cannot be applied to such an interest As to the objection 
upon the policy of the Act, that the fi eight may be as¬ 
signed to a foreigner, a foreigner may have an interest in 
a charter-party, and the ship may thus be let to a fo¬ 
reigner at a nominal freight, so that he would have all 
the beneficial interest in her,, the English ownership still 
remaining. Foreigners have therefore the means of ac¬ 
quiring the beneficial interest in the fi eight; and the Act, 
if intended to prevent that, would have said, no English 
ship should be chartered to a foreigner. Camden v. An¬ 
derson is quite distinct: the freight is there represented 
to belong to them in the character of owners. In Moss v. 
Charnoch(() the ground of the judgment was thedplay of 
the Defendant. That case is no authority against this 
Plaintiff, who had done every thing he could, had cloth* 
cd' himself with the legal interest to a certain extent: this 
formal Act only remaining to be done after the arrival of 
the ship; which could not be done before. The question, 
results to this, whether under this Act the Court mi boUH(4 
to look only to the legal title, and not to the circumsft*nota^. 
amounting to fraud. That is a question of great dontijji 
and therefore at least the Coait will not now let thft 
pci ty go out of its reach. V 




The Lord Chancellor.—I will now state wl 
to me upon this subject; wishing to h.n e the 
'TheMuter of the RoUs upon (he soundness 
niodt&this stage of the cause; which lnvol^f 
pi very high importance. The object of 
first, to bring the freight into Couit: 
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junction. If the case of the Defendants is in ob a uritv, 
that is to he attributed to tlnmsclvc , who might to state 
•it, as it is m tact, b\ thin answu The meaning oi this 
t^tlnsai tion is this. Tlu PLuntifl was a no 1 loi of the 
‘Jiratsuns to the amount of louo/, and had tome muvr 
‘icocptances ior 7000 1 'idle shue of the ship was in be as- 
d, togitlm with hem lit oi the eh uu t paity entered 
into with tlu / .rs t hiilm Compim, ami all iuture earn¬ 
ings, foi that is tin ilk mmg oi n, to be a secant} to the 
Plaintiil with ugaid to the debt of 4<XX)/. and to inabh 
him to letmburse himself such of his acceptance s as In* 
should discharge, ll in the couise of negotiation In 
should hi qompelhd topi\ thf m, and tlu 1, s hould 
•*>t pa\ tin in It ih ju iul» d i ntn * 1\ upon ’hi m, w In th« 1 
inis, hi •» onl\ •■e in it\„ itnuild h( nnuh good, oi not The 
nswri U »\v -» tlu • |ui stiou oi iu # , win tin i tin- conduit 
.i tin* 1)« h nd.mt* w a-> a wdful and fiaiulnUot pi i m n- 
* ion, makim, it l.npo' m!) 1. lot the IM until} to t omplv te 
his title, ia -iiHnum doubt, to m da i< III tlun it should 
he lin'd idii in xt nnsidiiatmn u, il th it i.u t should 1)C 
found Til tin allumame, as to th 1 i\v if this (Joint, 
»»d‘i thei li-lui can i;um 

Pnst, as ti. the Ii 11 j*lit , it 1»\ asijiaiaie lnstiumcnt 
rhi Buthmib had is-ngind tin u iijuitahh i«ght m tlu 
i ‘nu u*i -j) a t \, tlu 11 cannot Ik a doubt, without going 
(trough tin authojitns and pmuiples, that would Kive 
onemnted to an .um« uni ui m hqiufy, issignmg tlu be- 
*»et*t of that io\i unit in m tlu East Iiutin Conipan\ to 
1 Janata toi them Ni vt, is thm an\ difleietu e fiom the 
urcnmstanc e, that tlu* iitight is assigned b\ the same bill 
of salt, that assign* tlu mu rest in tlu ship ? For the pm- 
pose oi obtaining an mjunition it i« sufliuent, that the 
question is nnpoitant and douhtiul. But I have a strong 
inclination upon that Without cutmng into the point, 
whether the mere assignment of a ship would cm\ lui 
earnings, m this instance the benefit ui that contract spe¬ 
cifically and by name is intended. Il that is so, and it is 
true, that a sepaiatc assignment of the fieight does not 
require registry, docs the Ac t, declanng, that the lull oi 
sale shall be void to ail inti nts and purposes, mean, that 
it shall be ineffectual, not only ns to the vessel, but also 
as to every other inki< st, whn h the party may haw at¬ 
tempted to pass b\ the* same instiument:* I am not < on- 
vinced, that the do< tum oi Equity is not, that the instru¬ 
ment is vend as to all, w lih u gard to which that instrument 
was to operate a uuiishr, \j/ the ship; for, as to the 
freight, the bill oi sale is onlv an agreement in Equity. 
If the doctrine is Oue, as it has hc»n pressed, how < an 
freight be asaignf a 3 Will not this Court y ', the lnstiu- 
Vql. XI. 
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ment shall be considered c ffc< tual to pass that, which can 
only he conveyed In agi cement? 

As to ilu* gciicialitv of the pioposition, stated byf a* 
yciy^ahh Judge m A/nv \ (7iai noi^(tt) a\eiv lull Cffej.- 
siactfaKon ol all lint mint be luld tlie doc unit undn* 
this Ao,t nt I’ailiamem, leads me to doubt, win tin i that 
mueKnot 1m qualified oihttwru tint has bten a giea^ 
miscarriage cu Uinly m( uni's of ? i;mU , t one t n'mg, that 
there is an analog) K nuvr. this *u.<l i’u \nmuty Atl.(b) 
'Liu* proposition, as stated in that judgment, goes to this 
t \tent, dial, if a man sold a ship at °ca, the vendee hav- 
im< tloiu i\uy thing ieqlured In the* Act that could be 
done, but a he i w aids, lu foi e the a» i i \ al of the* ship in port, 
vn Art oi B.mkiuptty was committed In tlu* \tndoi, the 
Assignees mull i tl.i CominisMun ol Bankiuptcy, not the 
sendee, would tik< tin slop I hi p> oj osition is not so 
Mil* d in turns but the I.mp.u ige, in ninth the judgment 
is e\pit s t d, foie’s that i«im« 1 laurun'Miun in that , 
and lappuhiiul, t!ie pioposition, ih »i the qi.ini ol an 
Annuity is pood hn nothing, if a Bankrupt* \ Mk* s place 
heloie emolnieiu would hue been a c nnsidi i ihlc Ampusc; 
upon 1-oid iithih'iv IM\ ohsei vatum doe s not ippK to 
the actual deeision oi that ease Anolhei rase oeems 
in the same Statute, \cr\ manual to the shipping mlc- 
lest of this country Hie Act c on** mplales the case, 
not onh oi tin* sale of a slim at si a, hut also of a ship m 
poi t, the owinr h^iHg abioad, dm cling a tiansler, with 
possession immi dialcly , and allow in;; six months for the 
indorsem* ut, and ten days ait i lie letiun of the oyvnci , 
and that woid ** o\vne*i” there shows tlie j meaning of the 
same yvoid in the oth* r section f l he consideration oi 
that is \ery maternal, li the vouch a may have had the 
possession all that tune, and \it, chumg those ten days 
a Uankmptc) taking place, the liuhnsnnent will not do 
hv retalnm, md the title is de\este*d from the beginning. 
’llv ielation optiates with gu\u haidslnp one way. 

It may not be difficult at the hearing to state a case* 
irprcsenting, that after the assignment the party did re- 
true the freight bi*fortf the expiration of the ten dayo* 
# rhe question, whether the height did not pass, though 
the ‘•lup did not, is \cry unpoiunl, and very doubtful. 
It is onpossible to sa>, the ship parsed at Law or 
l r quit\. But this c ise does not fall in any degree within 
Ihbbtrt w'RolUbton, (a) and is enimly new. That was 
a case between partes meaning, the one to give, the 
other to lake a legal title , which was insufficient* Noth¬ 
ing but that legal title was in the contemplation of cither* 
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^ 3 he principle ol Loid 'Hunt nr’.. du oion v. * nt no fmlhet l'JOi 

tills, tli.it, an n.'.ilia kgai 'UUiih Ik, no taken, ^ ^ 

•th?rc was nothing, upon which an application to hejuUx a ,m,( 
re it. This c.ist, unit si tin pohex ot du Vccin- 
' • 4 i \ one i, comts mui h main oihei tans tint I ail <,m ‘ sv,/ 

tavd at the bai: tlu tan, ha in tarn*, of a (k usee, ^ 

,/iio tin testator t oinnumu atipg ins inuntinn c*( charging '* i ,, n\ tn.* 
a lot* u % ,* U lk hmi, it »• man n ,»r\ t m,iw‘ himself that 1 fc| ,U)I 1,01,1 
trouble , an I ({>•* h , •< \ sliali Ik j mi In that case tlu ie 
is no will, the legacy: but this Court sax s, that .,»■ n, t \ 

* he, who pi evented that, shall stand in this C’ouit in i* 1 »• ul «i» 
veir different situation from th it in wlmli lu iwulil 1 11 1 

stand in a (^’onU ol Law , while he w.uil.l lu a <i \ i n . 
mthoul ai" 1 1 . m t ln*t in th". (oust, in^'.ir; !>* In > ua¬ 
di *t Ann; pii m Mi (l an < *h .lual (ii n 
JOc I to i! 

So, in tin* < i l ; 7 'f , land V >!; t 7, !. hint i., 

tenant m tail, i*n ‘inn »,» 1 i.\»ix, mil I>\ will 1 

to ni\i* n al iiir> m ts t » lu Ini lull, who ! *, 1 

1 1 I , , . UuMdV 

lu■» m 11 ’ 1 1 «* 1 hid 1 1 ii.Mi a id j u\i mi I’i’iiii'; tin mini, 1 , ij 4 huulit 
d«d In i%iu an i mia igi m< M jm w *,r tin ti ‘ urn iiom •» 1 • f «n, 
signing tin th t tl to 1 m!- Il». 1 mint to tin y ;/•//<» ’land' jj ^ XVI ^ l * 
H*mini's opmion v. is « 1 * 1. th it, though a,. Law JI iV p.k, ,n lie 
L11I frill's lad\ wa> Uinnt in till, and, whim make 1 it li> f m Kipuiy, 
strong* 1, slu was no p.nt to tlu tiansat tion, \' t n< uhu f 1 lh,1 T die 
he nor any one * ke could luxe the hi u* (u oi that hand : hwHiV iVVxn' 
and the jurx upon an tssiu due etc d l*a\ mg lound, that i u „t, *», w a 
the recovery was iiamluk nth r ].n Vv.nr* d, Loid Ibinl'AV tl.c inoniy 
held, even 111 laxom ol a xoluntuu, that ‘the tenant m suf- 

tail should not taV ndxantage ol tin imquit ais act, '(039 1 
though she was poi 1 p a ♦ to if , and the 1 stite w 1, con- *■ ** 

sulered exactl\ as il a u,«r itx had k en sulk rid 

In this case, .n m that, tin putx comes lun , sav ing, . 
he lias neither a legal 1101 an equitable title, hut he xv is 
prevented hx T the hand ol tlu Dcitnclants liom hating a 
legal title, desiimg this Louit on account ol that baud 
to make him a good legal title. I allow the difhculn, 
with reference to the turns oi this Act, upon the distinc¬ 
tion, well taken at the Bar, as to the Annuity Act, (h:) 
that the Annuity Ac t xi is intended morel} as a protection n imrimu 
to private rights, till object oi this Act being the pub-ow « n tin 
lie interest as xvoll is the lights oi the panics. But it is 
t^bfe considered, il t^o parts will be contented xvith lc ss ut, 

than his rights, and the public interest is m the same •*p.»n u,epub- 
situation, whcthei thue is not a principle, bv which , 1,1 l j ,1k ' ot 
though the fraud his pictcnud the lull benefit to the 1 c 0,1111,1 
party, he shall have all this Omit can give him, not in¬ 
fringing the public,mlucst, and, whether, though pu- 
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hnps we cannot give him all the benefit he would hat/* 
lud, if no itaud ot pretention had occuned, as then the 
title would have been complete the moment the indorse- 
nunt * was made, theie is not substantial reliei, thatV^c 
may give lum consistently with the Act. In that view it 
is neccssaiv to consider, m what foim the relief ought to 
be administered. It is (nnuliai to come to this Court for 
a specific performance of an agi cement, the whole bene¬ 
fit of which the pailv cannot ha and, if he waives 
that part, it is not competent to the other patty to refuse 
to pcrfoim the rest; as the whole cannot be executed. 
When would be the mischief to the public, whatever 
ma\ he the opinion as to the ownership between the day- 
on vvlmli die iiand was tonimilted, and the completion 
of a legal title m directing a lull of sale to lie now exi - 
cutcd, tiansitiiing tin legal title, il the Plaintiff will lake 
it, lioni tins tinu, instead ol an caihei peuodHere 
vm' must loihidu all the cases ot tiust to which I have 
alluded 'Pile ease is not to lie dtcidicl lieu without con- 
suleiing what ought to be done m (, timdvn v Amin son fa) 
Ah nth v Hubbard, (l?) and the infinite vuiicly ofvases, in 
winch, if land was m question, this Court would say, a 
trust would be implied from the payment of money. 

In the in st stage ot this cause it will not be proper to 
go further than to give an opinion upon questions as im¬ 
portant as an\, th.it hav e oc curi ed , and the only effect 
would be to place the fi eight and damages in the hands of 
the Assignees The ease mav go to an appeal; and surely 
under such circumstances the Assignees would not dis¬ 
tribute. The best course will be to order the freight into 
Court, and to direct an issue upon the question of feet; 
the aibitiation to proceed, to detunune, what are the 
actual damages, and they may afterwards make such 
motion to have those damagc-s paid into Court, as they 
may be advised. 

The Mast a of the Rolls —If it was necessary nowto 
give any opinion that would conclude the interest)!* or 
decide the general question, that has been so ably dis¬ 
cussed, I should require more time to form a'deltlferAt® 
judgment. But the veiy doubts, that would 
require that deliberation, afFoul a giound sul 
dispose of this motion. First, the leal stite of^l 
is left in'some degree unascci tamed Upon 
4he answer it appeared to me, that the new pro¬ 

posed by the Defendants, as the condition tlpon which 
the transfer should be completed, were sufcb As they Jkad 
no right to propose , and that the p^opostddn in surili cit* 

fa) 5 Teun £ej, 700 (b) 4 JErttf. JItt 
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cumsUuiccs was in reality a wiliul and fraudulent oh- 
structiou of the completion yt the tiansfu. The act to 
• &e done depending entirely upon them, when thev annex 
an umeasonable condition, it cannot be said, they do not 
x . wilfully and fiaucluhntly obstruct the act, nothing en¬ 
tiling them to propose such terms I do noi see/how 
they could, except*by express agreement, call upon the 
Plaintills to take up the bills they had at t epted for the 
debt 01 lgmally due. It they accepted between the two 
agreements, tluic was nothing in the first, that tendered 
it incumbent upon the creditor to take up the bills lie 
had drawn. If, as is stated to be the fact, thev accented 
those bills after the second agi cement, not proposing anv 
terms to modify that agicement, as the condition, then 
acceptance stands on one side: their ague incut stands 
untouched upon the other. Thev ought to ha\e obpctul, 
that it was contiary to the faith of tlu agioeun nt, dial 
he should ha\c a M'CinPx fin the whole debt, baying tin lr 
acceptance lor pail Accepting without stipulation tlu*y r 
completely wane that objection, consenting to pa\ that 
poitv«n of the old debt, letting the Plaintiff keep tlu as 
sigument. Then piupositioii thueloic as to the. iieight 
is not warranted. So, they had no light to demand the 
other article of that pioposition. 

It is stated this day, that thue is doubt upon tlu whole 
transaction, whether this might to be consiclcied such a 
wilful and fiaudulcnt pictence upon the part of the De¬ 
fendants, as should lead to the construction, that they 
had by their act wilfully and fraudulently prevented the 
transfer. Whether the consccpicnce of the delay was 
distinctly in their contemplation does not appeal , that 
the interest in the ship could not be tran&fcried at all. 
Some further discussion and facts would be necessary^ 
before that character ought to be fixed upon the trans¬ 
action. I thcrefoie perfectly’ agree to the pioposition to 
put this in some com sc of liiqiuiy. 

Upon the supposition, that the fact should turn out, 
that the Defendants did wilfully and fraudulently prevent 
the completion of the tiansfer, a question of gieat im¬ 
portance, and, as it seems to me, of gieat nicety, arises. 
Whenever that comes to be discussed, the Court will be 
pfesaed on each side by considerable difficulties and em¬ 
barrassments Then is no doubt, by the expiess words 
of the Act* the lull ol sale and die contiact are absolutely 
void,to all intents and puipos*.s. The question is, whe¬ 
ther there is any admi-sible evidence of any agreement, 
except this very bill of sale , which is to all intents and 
purpose# yoid and null It is to be considered, that this 
Act was framed, not fin the purpose of ascertaining the 
rights of parties against each other, oi* pi electing them 
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180(5. hom iraud, but with the \icw to a gieat purpose ol pub 
Ik policy , and the Act in all its provisions t ompels them 
Mjlsjami to observe regulations, not in an) degree icquisitc ior 
tlieir 0\vn pm ate interests, in order to accomplish the 
Gittfcspi*. clu ] b () f t | lc A.( t It may he said, the Legislature, having 
[ 643 ] proposed their object, proposed the only means, by whw.li 
that object was to be secuicd, judgnfg of the piopnetv 
of enforcing that objiil, and by sutli means, cmbwuing 
that object, and prist idling those means, whatever in** 
convenience might result to private individuals. The 
harshness therefore in particular instances is not to be 
taken into consideration: the object being, not to pro¬ 
vide for the interests of parties, as against e^h other, 
hut at all events to attain that gieat object ol public 
policy , to which it might hi thought light to sacrifice 
individual tonveuu ncc and justice, act oidmg to ordinaly 
mlts It mav be said, v mi art not to piopose substi¬ 
tutes, and cases mav anst, in whnh it mav be n* te?- 
saiv to ic»nb*nd the 1* ngth, that the intention of the Act 
was entm 1\ to Vvitbdiaw this whole subject from all 
equitable jinisdution , that, as it is admitted, then* may 
be casus ol accident, not to be relieved, which in the 
ordinary junsdiction this Court would provide for, the 
Legislature might have meant, that in other cases also, 
though giving a strongci claim to equitable inteiposition, 
still it should be precluded, though bv the ordinary rules 
the Court would interfile It mav 7 be said, such a case 
has occuncd, and vet the Court did not consider itself 
at liberty to intdrpose. 

On the other hand, it is neccssaiv to maintain a pro¬ 
position, aitogi ther new here, and sounding strange to 
any person, accustomed to the prim iplc s, upon which 
justice is here administered: new, as the case* of Hil¬ 
bert Rollvstony(a) will not bv any means necessarily 
govern the* decision in this instance, tor, besides the 
distim tion that has been stated, in that case, a contract, 
the validity of which was acknowledged by the Act, never 
existed for a moment, the Act declaring it, in its incep¬ 
tion, invalid to all intents and purposes. There never 
[ 644 ] was an obligation therefore upon one* party to do any act. 

But m this case a great numbei ol ac ts, recognised by 
the Statute, have been done, the validity of which is 
acknowledged down to the end ot the ten days. A bill f 
of sale has Uecn executed, in the tarns prescribed; and 
every thing has been done, ext opt the indorsement upon 
the Certificate. Upon the lust d.u alter the return of 
the ship the Plaintiff was entitled in a Court of Justice to# 
say, hcie is a binding, valid, bill of sale, recognised bjn 
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% the Act, and, to complete it, then is onlv wanting :i 
formality, to be done by thcvDeluidants. r l here was a 
foundation lor a decice within the ten days , ii the Couif Mimau 
bad any giound tor a deciec , and that continued during *’ 
„inm days 'Fhen it conies to this: a mail, uound by ail rtLlbPU 
inurnment, and in a situation upon a giun da\ to have 
a cUcibion upon it m a Couit ol |u«*tiu, tht only act rc- 
maimngUo he done by him, shall lie say, it is his plea¬ 
sure not to eomph with his own engagement; that in¬ 
strument at that moment being valid and effectual ? Can 
he say, he will give no reason, except that it is his plea¬ 
sure , but, that he will go no further, or, that In will Jo 
acts that lender the completion ol the engagement im¬ 
practicable * That Mai th^ me pindigu>usl\. No suih 
proposition appeals m Ihbbut \ R(>lh\ston (ii) 1 should 
hesitate triyiiiiuh, notwithstanding the Miung woids of 
the Act, to b.w , i pi 1 son so conduitim, IiiiiimII i, not 
to be nacln d in sonu v a\, a-> httle inconsistent \ 1 1 «1 tin 
Act as pos'ihh , end* .itotuin#, topie\mt uu h uui gio.u 
aijusfce, at the 1 *m time hating tbe pohc\ ol thi Act 
Mturi* Th*. iasi put lot the Dclcuilants, do not ieich 
that point J l«j u< only r ases ol Intdslnp , wlnu the 
completion oi the engagement has become impiactnabJe : 
not a paitv h\ his cwn a* t, the lesult of Ins own will, 
extricating himscli iium his lonliacl 

Notwithstanding this, Idtsne not to be undeistood, [ 61: 
and I do not im an to give any opinion, that it would be 
practicable to get ovei the positive words oi the Act. Jlut 
surely upon these aigunKiits rpit stions of so much doubt 
arise, that they are wot fit to be determined upon motion, 
but ought to wait the hearing ol the cause. The doubts 
as to the Handler of the interest m the ship in one way 
extend to the epic'turn upon tiie height, ihat is, if the , 
contract is available as to the ship, it is of (ourse as to 
the freight. The.e is giound to chreit that to be brought 
into Court, as being involu d m the ship. As a separate 
consideration, I am much disposed to agice with The. 

Lord Chancellor m what h* i Lordship has said as to that: 
but it is unneee«saiy now to take up time by stating my 
reasons. That disposes of the whole of the points: 1st, 
the fact; which ought to be cbtcimined by an issue: 
next, as to the ship , which ought to be dcfeired till the 
hearing j and thci c ioie the injunction is proper : 3dly, the 
separate question, a*> to the height; ii the Court should 
be of opinion, that the u ansfer of the ship is im alid. 


The order was made accordingly, granting the injunc- 1805. 
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180(> tic.n . and diiecting an issue. After the tiial, the verdict 
V^ysj establishing, that the Plaintiff was wrongfully prevented 
Mwniu limn contemplating his assignment, the motion was again 
in gued before The Lord Chancelloi and The Master vf 
^ , but, a compromise afterwards taking place, no 

judgment was given. * 
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Ex parte HILL. 

AN action was brought to recover the amount of the 
loss upon a. re-sale of goods , for which by agreement the 
Defendant was to he liable On the 31st of Mai eh, alter 
the action brought, a Commission of Bankruptcy issued 
against the Defendant 'I he action was tried at Guildhall , 
on the lbth of June, and a \cidul was obtained bj the 
Plaintiff, who, having signed judgment, piescntcd this 
petition; upon which a question was made, whether the 
costs could he proved under the Commission. The pe¬ 
tition, which was suppoited by Mi. RomilUj, and Mr . Cul~ 
ten , and opposed by Alt . Mansfield and Mi . Bell, stood for 
judgment. 

The Lord Ch \*cellor. —The facts in this case are, 
that the verdict, :md of course the judgment and taxation 
of costs, were 'subsequent to the Commission of Bank¬ 
ruptcy. The question is, whether the costs, when taxed, 
or before they are taxed, can he a debt capable of bei$g 
proved under the Commission. Mr. Cullen(a) puts it in 
this way; that, as the debt itself was antecedent to the 
Commission, the costs aie a soit of incident to Algt re¬ 
covery of the debt; and by a species of relation 3 pretobH£« 
considered due before the issuing oi the Commissi*^ 
That contradicted my general notion in a great d*a 
for I did not recollect any case, where, the verdict 
ing been obtained after the Commission was take 
and no proceeding at Law having taken place, ly 
of which the coats weic due previously to the 


of which the coats weic due previously to the 
sion, the Certificate discharged the debt created 
costs. It is a different question, w hether, if the 
does discharge the debt for the costs, therefor* wfii cwt* 
may be proved. Mr. Cullen has stated hirasdU^lwy ably 
upon this in his book ; (a) whether accurately^® depend^ 
upon the cases I shall mention: " 

44 It was formerly held, that, where jmgni'eht iWk 
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* “ signed after the Banki uptcv, the costs, which were said 
\to ha\e their origin in the judgment, wcie a debt at- 
u cruing after the Bankruptcy, and there foie not proAo- 
“ able under the Commission.” 

^ The case Ex parte Todd , (b) before Lord Hcnh ;/, which 
is Yeferred to, was a determination upon guat considera* 
tion; and m no one of the subsetjuei. i ascs c ithcr the Bar 
or the Bench were informed, that decision had actually 
taken place. If, therefore, that authority is displaced by 
subsequent judgmenty it has been displaced under igno¬ 
rance of such a decision. 

“But it has been since determined, that, whcie tlu i 
“ is a verdict before the Bankruptcy, the co,ts mav be 
“proved, although the judgment and taxation is subse- 
“ quent; for the judgment is held to it late to the \udict, 

“ and the costs de uu rvmmto^ wher taxed, aie considered 
“ as annexed to those found by the jui y, and c onsolidated 
“ -with them bv an equitable ielation of law , and it 
“makes no diflmnee, though the original cause of ac- 
“ tion was for a tort; foi, tlu cause of action existing be- 
“ fore the verdict, the damages axe by the verdict asetr- 
“ tained and become a debt.” r _ 

Upon that thcie arc two cases in direct contradiction. L 1)48 i 
In one the contrary seems settled upon great considera¬ 
tion : and that was not cited m any subsequent case, and 
certainly not m that which contradicts it. 

“ So m the case of the costs of a nonsuit at Nisi PriUs 
“ before the Bankruptcy, on which the judgment of non- 
44 suit and taxation of costs is not till after it; for m such 
u a case it is held, that the debt exists before, and the 
44 taxation merely" ascertains the amount, and this detcr- 
44 ruination has been since followed, but with some doubt 
44 of the principle.” 

The question upon that would be, whether a nonsuit at 
jfftsi Prius would constitute a debt. 

* In like manner the costs of a scire facias , or writ oi 
44 error brought after the Bankruptcy, to revive or reverse 
a respectively a judgment recovered before it, are held 
a tO relate back to the original judgment; and it seems, 

44 even where both the verdict and the judgment are after 
4 * the Bankruptcy, that the costs may be proved, if the 
u debt* for which the actmn was brought before the Bank- 
44 ruptty, was such a liquidated debt^as might .have been 
44 proved* independent ol the action.” 

That, therefore, takes the distinction as to what seems 
the law, (the expression is no more,) upon a debt ascer¬ 
tained previously to the Bankruptcy, as creating a right 
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Costs m< ur- 
ldlaftor bank¬ 
ruptcy, <!is. 
charged b\ the 
Certificate, as 
hatintfrtl ttion 
to the otigmal 
debt, >cl not 
capable ot be¬ 
ing pro\ ed un¬ 
der the Com¬ 
mission. 
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li» prove the costs, or not. „ If bv that it is meant, that a 
bankrupt has been held under the Act disthaigcd frota\ 
such costs, that is a fact undeniable If from that it is to 
be concluded, that costs in such a case have ever been 
pro\ed under the Commission under the view and orjjei 
of the Comt m Bankruptcy, I cannot hnd the authority 
for that; and I doubt vciy much, unless ionesided by 
authority, whet he i it is possible upon pimriplc to say, 
such proof should be made. 

Mr. Cullen then states, ' that there are scveial cases, in 
which costs of suit, incurred after the Bankruptcy, arc 
held to be discharged by the Certificate, as having icla- 
tion to the ouginal debt, but which Mt Culleh conceives, 
and I assent to that, cannot be piovcd undei the Com¬ 
mission. lie procc eels thus : 

u The pimciple ot the cases, in which costs, incurred 
“ after the Bankruptc\, ha\e been allowed to be pro\cd, 
u seems to be, not onl\ that tin re was an actual debt 
“ eithct onginallv oi b\ unlut, oi some act of the Court, 
44 existing before the Banki itpuy, but that at lea^ an m- 
44 Choate right to the costs was vested in the party by a 
44 suit actually commented bcioic that time, and that the 
44 subsequent procc edings were considered as springing 
44 out ot it, and as steps necessary only to complete a 
44 right befoie vested, and to ascertain its amount. 

The case put here is piecisely that before the Court: 
a suit commenced before the Bankruptcy ; but an ascer¬ 
tained debt by a verdict after it; and it is laid down heie 
that the costs would be discharged by the relation to the 
original debt. But, connected with the former passage, 
it is stated as the law, that they* could not be proved, 
unless by relation to the ascertained debt; and that, 
where the ouginal cause of action is for a demand in its 
nature uncertain and contingent, as lor damages in terf, 
the costs cannot be proved, unless there is a verdict be¬ 
fore the Bankruptcy, for m such a case the subjedt, to 
which they are incident, was not a liquidated debt at the 
time of the Bankruptcy, or, which could have been proved 
under the Commission. *' < 

The effect of the cases in Equity, that is, in Banlgtfptojr, 
is thus stated: * T f. 

44 In Courts of Equity it is entiuly in the diafc&gi&n 
44 of the Court, whether there shall be any cofttfe' at *11* 
44 There, it is said, the taxation constitutes thaf 'demand : 
44 and if the taxation is subsequent to the Bankruptcy, 
44 though the order for it was made before, the debt is 
44 also subsequent; and cannot be proved under a Coil* 
44 mission.” (a) ^ 

(~aj Ejl patte Rneups, 1 Cooke's Sank, Lay , 193. £d, $. 
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1 hat unquestionably,was Loicl Fhuthit's doctrine, after 
• great consideration, and I apprehend, he held that, not 
upon airy such ground of distinction, as that the costs in 
Equity .ue in the chscietion of the Couu, bat, consider¬ 
ing an order of this Couit analogous to a pi ceding at 
’■‘Law, that the costs could not he piovcd, unit >s ascer¬ 
tained by taxation , and he stems to appio\e the law, as 
laid clovyn b\ Loul Iltnln/ m Lv pa ti Toll. 

In anothu book, also of t'insult 1 able merit) Hidlotk 
upon Costs , this is stated - u When a debt arises l)ctene, 
u but a veulict is obtained, and the costs taxed, aliei the 
u Bankruptcy of the Defendant, though pre\ ions to the 
u allowance of his Ccitiheatc, the costs ulate to and au 
u considered as pait ot the onginal debt, and tin* Cei- 
u lificate extends to both, and if acreditoi obtun a \ei- 
1 (liet beioie tin issuing ot a Commission of liiiikiupUy 
u against the Di K mi mi, Ik is* t»tli cl notwitli t ending 
u hnal judgment should not hi sigm d, till lflu th» Li»m- 
u mission vi is t cki'ii out, to piovt his cost?, a> well a-* 
u his debt.” i a ) 

That dot s not cake tin* di l m Ik ii, t ikt u h\ Mt ('alien , 
as to tile (Idle t c net withiespiit to liquid ited and unli¬ 
quidated demands. 

There is another gc ncial book, Mt Ccclt's,\b) which 
I need not sa\, Ins gu it mu it. and 1 do not iind in an\ 
edition ot that book an\ thing to show, that he had found 
an authority foi holding out, th.it, vvheie no vctdici pre¬ 
vious to the Bankiuptc) was obtained, but a \udict was 
obtained afteiw.uds, the costs taxed could be* piovcd un¬ 
der the'Commission. Mt Cullm , who wiote later, has 
found himselt under a difficulty, that led him to take the 
distinction, contrai v certainly to what is the genetal doc¬ 
trine, as to the relation between w r hat may be pioud anti 
what the Certificate will dischaige , and he* puinis to the* 
cases, in which the Ceitificale will elisehaige, and yet the 
demand cannot be proved. 

The history of the point seems to be this. The case 
J&x parte Todd> a petition before Lord Henley , a veiy 
considerable Lawyer, was upon an ejectment tried, and a 
nonsuit (c) before the Bankruptcy, in lespect of which 
f COS(9 would be due, and recoverable*, when taxed. Upon 
the application to pi ov e Lord Henley held, that the non- 
auitWftS nothing , that until judgment there was no dc- 
’ mand at Law loi costs, and, the judgment being after 
the BanfcrupU) , thue was not a debt at the date of the 


. fa) Jatet* lift) ft, </, 2 ft Jihik 13ir. 

t rb) See CmWb nark hi.v, isi 

- / fcj This esse is tin only of it in print, 3 fHh 270, wlieieu 

is tiled in argument, u» aliud is tlie cas>l tf a vut^ct lui the Plaintifi 
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Commission; and the costs could not be proved In 
Walter v. Sherlock (a) the question was upon a Bankruptcy.* 
between the verdict and the judgment, and the damages 
were in the sense of the later cases an ascertained debt: 
but it was held, though the verdict was btfoie the Bank-^ 
ruptcy, tlu costs could ilot be proved, being unliquidated 
at the Bankruptcy, and not only for that reason, but be¬ 
cause there was no judgment for them. It is extiemely 
material to observe, that in all the cases, in which this 
subject has beeit since agitated, it has not occurred, that 
the law was thus settled by those two cases. In Lewis 
v Pin <iji(b) Routefour v. Coats (c) was cited; which has 
vuy uttle relation to the subject; and Grdhamx. Renton, (d) 
w Inch is no soi t of authority for what the Court did. It was 
put at the Bai upon this , that the costs were part of the ori¬ 
ginal debt: it was given up on the other side, and the 
Court in the absence of two of tlu Judges seem to be of 
opinion, that the costs must be discharged by the Certifi¬ 
cate , and gave no opinion, whether, it so, they could be 
pro\cd Another case, Longford v hlhs, 2Jth Geo . 3, 
mentioned in the note, was an action lor word** and a 
Bankruptcy between the verdict and judgment Lord EL 
lenbotough^ then at the Bar, cited Graham v. Renton, which 
has a fair reference as an authority to that case ; for 
there the Bankruptcy was between the verdict and judg¬ 
ment; and he contended, that the debt became ascer¬ 
tained by the verdict. If that is true, it follows in prin¬ 
ciple and just icasoning, that it would be proveabie, 
being ascertained previously to the Bankiuptcy. But that 
point, whether the costs do become ascertained by the 
verdict, was not discussed; and Lord Henley was of opi¬ 
nion they did not; and Walter v. Sherlock is a direct au¬ 
thority that they do not. In Longford v. Ellis the case of 
Blandford v. Foote (a) is mentioned, in which Mr. Mans - 
field argued strongly, that, the judgment being subdt- 
quent to the Commission, the Defendant was not within 
the Statute, (b) In Longford v. Ellis it was observed vlk re¬ 
ply, that the cases cited were founded on actions brought 
for an antecedent existing debt ; not a mere right to‘re¬ 
cover damages; which is the origin of the disdfctftlfit, 
taken by Mr. Cullen. Willes J. said, there Was ’jilflm- 
linction between a tort and a contract, where 
follows the verdict; and the decision therefoftnMfcf&t 
he was discharged. Walter v. Sherlock is dl*| r ^ 

faj Cited 3 Wits. 2?0. 272 In both places the statement jjs differ* 
ent, and, as it appears, loose and mconect In the am tki rej&esfcto- 
tation is, that th c judgment was previous to the Bankrapfay fTfi the Othfer, 
that during the Bankruptcy the Plaintiff had a verdict, JbMt'Sad not jufc* 
ment till after the Certificate. % 

fbJ 1 Hen. Blfc. 29 . (i J Cou>p 25. fdj 1 41. 

'ice. 3. a 
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trarv; and the proposition was not quite clear of doubt 180b. 
originally, that the antecedent debt being liquidated, 
therefore the costs, as ah incident, are to be considered L pa.u 
liquidated, though de facto not liquidated, and no judg- lliX *■ 
ment for them, and thev are not ascertained uA taxation , 
fcqd these authorities against it. Blandford v. Foote is ail 
exceedingly stiong case The first procctdmg, the insti¬ 
tution of the suit, was aftei the Bankruptcy. The action 
being upon a bond, he would be entitled to interest up to 
the time, and the costs ascertained. They did not apply 
to prove; hut brought a new action upon the judgment, 
and got judgment in that second action; which would 
accumulate the demand far beyond what it would ha\ e 
been at the BanKiuptcy, and the} also obtained costs in 
that action upon that judgment, upon which the} had got 
principal, interest, and costs. It was argued, that the 
judgment being subsequent to the Commission, he was 
nol discharged by the Statute: the judgment changed f 654 j 
the nature o i the debt, and being by the judgment a 
debt subsequent, he could not be discharged. The ques¬ 
tion was, not whether the interest and costs could be 
proved, but, whether the Certificate would di?chaige 
them. In other cases the leason for that goes stiongly 
to intimate, that the debt could be proved. 

The authonty of that case is very great undoubtedly: 
but still it is a judgment, in which none of the pnoi cases 
were looked at, and if upon that it is contended, that the 
subsequent and accumulated interest upon interest, that 
there might be under the second judgment, and the sub¬ 
sequent costs, are to be proved, there must be some rule 
to regulate that species of proof, for the rule being, that 
in most cases the interest shall stop at the date of the 
Commission, subject to this, that, if the effects afterwards 
turn out sufficient to pa} mteiest upon the debts carrying* 
interest, it is permitted, not under any proof, but under an 
equity, first introduced in Sir Stephen Lvance case, (a) Rule in B ink* 
applied to Assignees settling with creditors, finally wind- ni l u< >» 1,111 
ntg up the affairs, and only m cases of contract, it is to tUwSt 
be considered, how the proof is to be made, if it follows, the it i u the 
that, because the Certificate would discharge the demand, nn 
therefore it is to be proved. It must be considered, 1st, Y c: 
if it is under contract: 2dly, if included in the judgment,,/ r*, „t 

not aji interest, but by way of damages. In the case, upon < ih, 

which! px& observing, not only interest subsequent to the the 

Banknyrtcy, but interest upon interest, was converted 
into pmdpal by the second judgment ; and interest upon 
.the costs, given by the first judgment. As in respect of 
,dtat interest,.after the date of the Commission, no proof 

(*aj Bromley v, Gooderr, 1 ,9tk\ 7* Rr parte MM} ante, vo» u 295 
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^an in most* cases be made, and in, none in a stmt sense 
has that interest been proved, Rlandjotd v Foote 'w ill re- 
quite- great consideration, before it tan be admitted as art 
authority, that such proof can be made 

Thi case of Route flour v. Coat v, cited m the case m the 
Court oJ Common Pleas, has not nurh telation to the** 
subject. Tin te was no doubt the debt was due. It cldcs 
not Appeal in the t ise, when the \oilut \v<i. obtained: 
nor is itniatenal: fo», the bail-bond In mg loilcitcd, the 
debt was upon that, and in this Court would have been, 
independent of the Statute, a security for what was ac¬ 
tually due. In Hurst v. Mead,(a) the question was, whe- 
thei the Certificate discharges the Bankrupt from the 
costs It was insisted, that the\ might ha\e been proved 
undei the Commission, and Rlandjoid \ Foote is uted 
for that, hut that was not held oi s.ud in that c.isc The 


judgment is, that the taxation of costs was merely ascei- 
tanung the amount ot the <u bt, but the debt existed pic- 
mous to the B.mlviuptcv : a pioposition Loid Henley upon 
consultlation ^einul, and land /7«w/w meant to deny 
with n gaid to costs upon ordi is of taxation her e,(b) and 
which .the Couitwcnt a gu\U lengtli to den\ in Waitet v. 
S/ici loik: but that case, Ihust v. Mead, goes no further 
than this , that, if then 1 is a nonsuit, which the Court of 
Common Pleas in anothci case say is nothing, the effect 
is to constitute a debt pievious to the judgment, and that 
nothing is wanting hut ascertainment, and it that is the 
case, 1 agiec. 

Then came Watts v. Hart , (c) m which Adan , Sergeant, 
collected many of the rases, but by no means all, and 
says, wC thi5 cunent of authorities is too stiong to be 
[ 656 ] 44 shaken by the single authority of Hw si v. Mead; which 

44 appears to have been a hasty decision; as cause was 
" 44 shown in the fust instance. 11 There is the authority 
of Lord Chief Justice Eifte, that if there was an actual 
debt existing before the Bankruptcy, it might have been 
proved under the Commission, independent of the action- 
As to that I say, that until I find it decided upon consi¬ 
deration of the cases, where there is an actual debtybut 
no verdict previous to the Bankruptcy, I must condppe 
to doubt, whether the costs can be considered so 
tamed, as to be proved under the Commission* ,q£Tne 
conclusion is, that it is impossible foi me, if this was an 
application upon a Certificate foi discharging thaBaak- 
rupt, not to say, there is great authority for itpbut I 
must also say, that is not formed with sufficient? attention 

i I*/ * + ^ « m 

(a) 5 Term Rep, 365. « 

fb) Ei pat te Sneape , 1 Cook Hank . Law, 19 3, JEd, 5. 
ft ) 1 Jiot Ufull.134. 
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to antecedent authorities. JBuJ; the question before me is, 1K<)6. 
not, whether the Certificate will discharge the man from w>J 
the demand, but whether as theie was an antecedent debt, / * funte 
though no verdict, and consequently no judgment, prior Uul 
* <o the Bankruptcy, l cannot pcimit proot ot th >se costs, 
wmch were not an asceitamed, or even adjudged,demand 
till afteyt the Bankiupti}, 1 am ol opinion with Lord Chief 
Justice Ftpt'(a) tluic is no principle lor that; and no 
decision lias bicn lound, that goes that length; and un¬ 
less satishcd, tliat I ought to make a judgment against 
the principle of law, as it appears to me, I will lollow 
Lord Henley and Lord Thurjfw in this point, and will 
not make that judgment. 


It was ohsei vod at the Bai, that a nonsuit do* s not 
make even a certain debt, loi it the paitj di* s aitci a 
nonsuit, and helot( th* da\ in Bank, the cause abates , f 057 ] 
and no debt whatsutvci is cuatid I'luic is an Ait o* 
Parliament in the* nine ol (laulcsll that pie\cars that 
in the case ol a \eidii t 

CaJ Sec Hatis \ //</;', 1 it» L~ /* til 13] tin loiuJusion (A the 
judgment 


STUART v. THE MARQUIS OF BUTE. iso*. 

Feb. 4 6 


THIS cause came on upon a petition of re-hearing, pre- 
Seated by the PlaintifT, the icsiduaiy legatee of the testa- V) ] lll# . 
tor Lord J5w/e, against the order disallowing the excep- 212 
tions as to the Master’s report, and the decree pronounced Tc(5t l V ,r 
bv Lord Rosslyn. (a) % l ' e al * 

Mr . Mansfield , and Mr. Cox , for the Plaintiff . —Lord j U u t s t u hs, 
in making the decree in this cause relied on the and ill unplc- 
dlE^Uidn, made by Lord Worthington, and affirmed by the ni ' “'V. 1 , 10 ”' 
House of Lords, upon Mr. Worthy's will; (b) the words 


Used pfr fetAployed togv tlicr with, or in, or toi, the working, management, oi t mplov- 
mdnt, of Ms coIIkm u s, iml w hicli may be deemed as of the nature oi pei son ll cst itc, m 
trust, tarbft held, or « niovtd, v ith the collieries 


Decree by Dortl Jio.Atm, that under this bequest and upon the circumst mros, money 
due from the fittei s uid otlic i s, and in the Tyne Bank, coals at the pits and st dths. corn, 
Jhay, horses, Umber, oil, candles*, fue-c ngmes, and other articles of stock in ti nk passed. 
That decree affiimed upon a l e-licaiing by Lord Eldon, but with con<.idci able doubt. 


fa) See Stuart \ The Fail «/ Rule,ante , vol dt 212 
CO $ Mro 2 \ C • 
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1806. of which differed much from those of Lord Bute' i will, 
find aie much more extensive :‘V»z. 44 stock in trade good^ 
SruAm 44 and chattels in the Counties of Northumberland and 
m W Durham” Upon such word there can be no douht, that 
©f cvcr y thing passed. But the construction of this will \% 

earned much further by this decree; which will a£so 
[ b58 ] have this consequence, that, the use only being piveu to 
Lady J}ute y she or her representatives must answer the 
amount of every thing. The money in the Bank, and due 
from the Fitter, and many other subjects of the exception 
to the Master’s report, are liable to great fluctuation. 
Taking the whole together nothing could pass which is 
consumed in the use. There is no expressiondn the will 
tapable of application to money, except the word 
44 thingsand such a general word is always confined 
to things tjuultm genet is The same observation applies 
to the coals at the pits and staiths, which cannot be con¬ 
sidered 44 things” within the meaning of these words 
41 used or i mplovcd” m the management ot the collieries. 
If Loui Bure had died intestate, or under a general be¬ 
quest of his personal estate, there can be no doubt, that 
these at tides would have been assets. The individual 
money, coals # he. cannot he necessary. In almost every 
concern some* part of the produce might be used in carry¬ 
ing on the concern, but the mam, essential, pioduce can¬ 
not theiefore be considered as used and employed in the 
working and management of that concern 9 and four of 
the articles coinpuscd m the report are by no means ex¬ 
clusively applicable to this trade. 

The Attorney-General , Mr. Romilhj , and Alt. Steele , for 
the younger Gt an dc hi Id en of the Testatot , The Solicitor - 
Genet g /, and Mr. Nnvbolt, for the Trustees , tn support (jf 
the Decree. —Lord Rosslyn by the expression, that the 
words of Mr Worthy's will were almost the same a# those 
used by Lord Bute , must have meant, that in this will* 
there are words equivalent to M stock in the coal 
There is a distinction between things, destroyed by 
use, and others, which, though their use is enjoyi 
[ 659 j continue. In a sense all these articles are in a 

destruction: some more than others. The general 

of this testator must be looked to, with a 

whether the words are large enough to give it 

clear intention appears to separate this trust 

of the personal estate; for Lady Bute for life,* 

ders to the grandchildren. The disposition 

lated by the general object, rathei than 

words. The intention is evident to give the* Whole stock" 

in trade. The reference of The Lord Chashcellor to thO 

former cause va9 proper: as evidence of th* t U^tetoirs 

meaning. The question is not, whether the eJMpjn^jitf® 
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)f any woul is to be ixt^nded , but, on the contraiy, tvlic- 
ther the general word is limited by the context: as m Le 
*Fertant v. S/tenctr (a) Pratt v y nekton . (b) the ease of 
household goods upon a contract with (*ovemment, upon 
^xvhich Lord King's decieje was reversed '1 Ik v.ourtwent 
a'great way m nai rowing the woid “jewels'’ Boon v - 
Cornjorth (c) is a strong case: the same words construed 
different 1 ,) with leference to the subject mattci. l'he mo¬ 
ney must have passed under the woid u stock in trade,” 
in Mr. IVorihnf s will; not under “ goods and chattels,” 
and it was as lair to argue upon that will, that the latter 
words were to be confined to articles tjusdem generic 
The money was not in the Counties of No? t hum bn land 
and Durham , but m Child's Bank. That decision llnie- 
torc must have gone upon the expression u stock m ti atle ” 
The coals at the mouth oi the pit aie asmccssar) lot 
cailying on the tiadc as any othei article 11 thc\ wtie 
all swept a\va\ at once the trade would be stopped , and 
essential mjuiy would follow Appl\ this constiuction 
to the case ol a brewery The effect would be a bequest 
of th&arade in a state destitute of any present produce. 
As to the monev, some line must be di awn Consi¬ 
der this construction with leference to money in the 
clerk’s hands, to be paid on the day of the testator’s 
death. There can be no distinction in principle between 
that and money in the Bank, to be subject to the drafts 
of the concern, perhaps m a week With reference to that 
article Lord Ros&ltjn speaks thus (a) 

w I do not consider this at all as money*; and it is not 
44 a fair way of considenng it It has not any of the quali¬ 
fies of money. It is not at the command of the paity. 
44 It is not used as money. It yields no interest. There 
a is no account of interest upon it. He cannot command 
w it. He cannot give a draft upon it. It is as much a part 
44 of the machinery of the colliery, as any of the engines 
44 used to procure the gencial result of profit of all the 
44 component parts, real and personal, that enter into this 
44 tode,” 

ffVieWs its fruit, not as money, hut as one article, 
tpkmp *d with the rest of the machinery of the concern. 

appropriated to the working of the colliery, of 
whitib turn testator was only one of several tenants in 
comdifWlf he could not have drawn it out. Certainly this 
Would Jjf personal estate under an intestacy, or a general 
bequests But, admitting that, the question is, whether it 
is not takes out of the general mass; and given specifi¬ 
cally in Wj*y; the intention being to keep all this pro- 
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1806 pci t> together, and to dispose of it, so kept together. 

v^v>J r l hi*> ml 1 has some expressions, very material, showing, 

bn aim something was intended, a part'of the concern, and yet 

r not usi d in w otking the colliery, * u together xuith mean- 

of lll H 1 w 1 y thing, a pait ol thecojuein, besides what was 

[ # 661 ] Rt-tnalb ustd and emplojctl in walking it. It is not cle?;** 
that if the woul “collier)” alone had been used, these 
things would not ha\c passed. Unde* such a heyuest by 
a testator concerned in h asehold ccilleries, e \eiv things 
a pai t of the trade, the debts to and lrom the concern,' 
would all devolve upon the person, to whom it was so 
gene i alb bequeathed. If more was due from the trade 
than to it, he could not call upon the residuary legatee 
to clear it lor him. A mercantile concern must be taken, 
as it is given, the part\ must he entitled to all the debts, 
due to it, the time ol ciedit not being expired, as he 
must pa\ the debts, due from it '1 he gieatest inconve¬ 
nience would iollow an\ other constitution , as the ac¬ 
count must he taken the moment of the death. Your 
Loidship then fnn adopted that construction in Ktttofdb 
Case , ( a) that the puithasei ut a colliciy was to jak# it 
with all the debts to and liom it, on account of the ex¬ 
treme inconvenu nee, that would atise from a different 
construction. Tlu objection, that scvcial of these articles 
must be consumed by thur use, would overturn many 
wills. In the instance ol a bequest ol stock m trade for 
life, the stock is consumed by the use, and replaced by 
other stock The case of Portu v foutnay(b) was de¬ 
termined, not upun that objection, hut upon the ground, 
that wine was not compiehtndcd undei the words of that 
will. Chapman v. Hatt(i) and LaJtf Aylesbuttfs case 
there (d) cited, show the libeial construction, that is given 
to these wills. 


[ 662 ] * Y’AcZ.ou/Chancelior.—I have seen Lady Aylesbury fa 

Under a be- case ; which is also mentioned by Lord Mansfield in Mti- 
V ,Lfct of" rti> [ cr v. Race *(a) hut has never been cited accurately. It 
!! thaTsiuill be * bequest of 44 mv house and all that shall be id it ait 
4t m it at my 44 my death ” Lot d Hatdtvu ke held, that cash passed V SjR& i 
•* death” tasii Bank notes ; which Lord Hantxvicke there, I do not&iow 
P mimVo" 0t w ^yi considered as cash ; bin not promissory notes 
nour>ii7sc. curities; as they were the evidence of title to 
ciiuiKs of the house, and not things in it. Bank notes I tmak'Jusjt'i 
vviuthei * in t ], c same situation. ,T * * * 

SdTcnn- Mr - MamfitU, »» Several of th<^r'Ales, 

sidcred cadi corn, .oil, candies, etc. are not actually in t*»£ but a 
for this pm- stock, laid m for the future working of the ebl&hq?. 'The 

m C a ) v ATWort, ante, vol viii 502 [b) JfauL iii dll * 

%luct y (I) YcJ 1 Vea. 271 (d) IV, a 2 73 faJp. 662. IJBnr 4 52. \ 


but a 


CcJ 1 lea. 271 (d) 1 V,a 2 73 fn J p. 662. t 

—. .. --- . .1 -toi 

1(1) Sec Mum v Mayn't Ex. 1 Julius Cha Itcp 2J7. et **£•} 
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money, coals, and othc* arti^es ot tint nature, must be 
continually fluctuating Some mono\ musthc : 

but any other nione\ would answci the pu»po ^ cqmlh . 
So, it is true, some stock must be kepi up hut these 
"kteptical, individual, articles aie not cssenti ili\ uipu- 
sitc* The piopo^mon, that coals a*c ncnss.u\ ior car¬ 
rying on # a colliery,\s as absiml as, that com is neces¬ 
sary for cainmg on a farm. In the case of the breweiy 
it could not be contended that the beer in the casks would 
pass. The objection, that the colliery would be stopped 
by the removing these things, has no foundation No u -r 
article, m which the other partners had a piopc it}, cmiM 
be taken away. The only consequence of tin 11 falling 
into the icsiduaiv estate would he, that the \ mint be ac¬ 
counted for, as in the common ca^c of paitmislup, the 
possession being undmchd Thtie is the 1 chut no ohjtc- 
tion hom the distiess, that would arisi to the trade l T pun 
the known rule the geneial sense of the woid things'* 
must be lestrained to things c*(iu’j?s , and cannot 

thercfptjb pass nionc\, e oals, Src Hie distinction be¬ 
tween mom*} itself ami tin us* of it is now perk ctly 
settled. Yet it is contended, that, as the mone\ is to be 
used and employed in the tiade, Lad\ Bute is to have the 
absolute piopertv m the mont) Theic i*> a distinction 
between the money and the waggon wa\s, engines, &c. 
The latter, though ceitainly they will wear oul, mat last 
a long time: but the money cannot he used, as the other 
articles may, without instant destruction.* This does 
not resemble a bequest of every thing in the house, (a) 
which might very well pass money, though not sec unties 
for money; being only evidence of something out of the 
houae; and themselves of no \alue. No two wills, with 
reference to the same subject, can be more different than 
the willa of Lord Bute and Mr. Wo? iloj. 
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The Lord Chancei lor —It is necessary to look into 
that case, which is supposed to be an authority for tbi9. 
At present I think, it has no manner of application* 
unless'from the fact, what Lord Bute purchased, the 
can be drawn, what he intended to give by his 
wi«/ { A bill was originallv filed by Lord Bute, insisting, 
that by the true effect of the will of M . Worthy Lady 
Bute hat) the power of appointing; under which she ap- 
pointedFcS him. The allegations of the bill as to her 
power wer$ very general. On behalf of the infant, who 
was to take an estate tail m the land, to be purchased 
with the pettonal estate, and to he settled to the same 
uses, as the estate in the Noith Riding of Yorkshire stood 

* Ludv Mtohwy'h Case, ciUJ, 1 Fe#. 27' * t 
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1806. limited, It * was insisted, fn.st, that Lady Bute had no power 
of appointing by way of gifT tcTaity one; and there was 
Stlaiu no consideration for that appointment. Then the subor- 
dmate point was made, upon which the judgment was 
of IT' 9 unnecessary, it the first point was determined in favour** 
[ # 664 ] uifant, that money at Child's^ the balances riue 

from the fitters, &c ought to be consul -red as passing, not 
with the colliei), but undei the general residuary clause 
as to the personal estate , and a great deal of probable 
argument might be raised, whether money under those 
circumstances would pass by the words u stock in trade.*’ 
Accounts of two agents had been from time to time drawn 
up, purporting to be accounts of land, and stock, and 
materials, and those sums in Child's Bank and in the 
hands of the fitters wtie constantly inserted Possibly 
those accounts bung constantly lendcied might be evi¬ 
dence of what the testator intended by those woids. Lord 
Noi thing ton's opinion was, that the appointment was bad , 
and, that the intention was either to gne Lady Butd the 
profits foi life with power of appointing to a person, who 
would buy the whole; or that, until she made an appoint¬ 
ment to a pei son, who would buj the whole, the profits, 
and the monc\ to arise by sale of the coal, were to be 
laid out in land That is the only point determined in 
that cause , m which the bill was dismissed , and no judg¬ 
ment whatsoever was given upon the other question, 
stated on behalf of the infant. (1) 

After that decision another bill was instituted by Lord 
Bute, stating, that he had become the purchaser ; and, 
that the money he was to pay was to be laid out for Lady 
Bute's sepaiate use for life ; with remainder to the first 
named Defendant in tail, and remainders over. The 
% infant was made a Defendant; who in that cause did 
[ 665 ] nothing more than submit his interest to the care of the 
Court. The points, raised, and not decided, m the for* 
met cause, were not raised in the latter. The moment it 
was decided, that the appointment was to be mad# t0 a 
purchaser for valuable consideration, the infant hftfl no 
interest whatsoever m the question, for, whatever#&s 
to be bought by Lord Bute , the money was to be idblwtt, 
and settled: it was a matter of indifference to 
whether it passed as stock in trade, or as 
estate; hia interest in the land to be boughtJffjH#'pre¬ 
cisely the same either way. What the 
therefore was not, as Lord Bosslyn says, equivalent to a .. 

4 determination of the question. - * ~ 

I always thought, there was great difficulty jin tonstrfl- 
ing this will in any way, that would be satlgf^toay. The 

(1) Bari of Butt v 8iua\l % 2 lien’s Hep 87, and upon the Appeal, 1 C* 4 ¥6* * 
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necessity ot having thcterticlcs in the ti adc is not a ground 1800. 
more strong than as iVidencv of intention After all it is y^-y^ 
but that, and, if the words aie not sufficient, it is no moie ^uunr 
than insufficient evidence oi intention. I' 1 re would he r * 
,cqual nect ssity for these ai tides in a case oi absolute m- of 
tevtacy, and \ct they must have gone m \aliu, not spe- 
cificalh, on accost of the mtues of the otlut partners, 
to difldent pi isoiA fiom those, entitled to the real estate. 

So, if he had been sole ownti of this colliery, and had 
died inustate, most of these articles would hate been 
personal estate, to be severed in enjoyment and value 
from those, taking the real estate; and, howcvei mus- 
sary this propcit) may be for catr\mg on the coni' in, it 
must, if tiken b\ those, who had the ical estate, have 
been paid oi accounted foi. In cases while p^i^nu, > »i- v irtnrrslup 
gaged m paitueiship, bav«. bought freehold the ■*:»« »iv of 

difficultv of distinguishing * and an augmgpt <>pv m of »hf- 111,1 "j 1 * 
ferent natures, paitlv ptisonal, paitlv i< al, h«t^ i u \ . r, i \- " ^ pirtly^ 
cept b\ the efhet ot the conttail oi ilu w ill been hi Id pm -oml 
suffix ient against the hi u Suppose ?h U //A//had de- 1 he diffi- 
VisAi his (ollii'rics, not ioi tile put pose of sale 1 , hut to \ 
the same uses as the estate, in tin iVvth Ruling of lwk- inuftging itis 
shire; and an infant ununt in tail had lived but a yeai . no objection 
all that w r as personal would have gone to the rcpic’senta- the 

tive: all, that was nal, to the* remainder-man. *r *666 1 

The question at last is, supposing the testator to have *■ * 

been conusant of the natuie ot his interest, and having 
regard to the rules of construction, whether he has ust*d 
words sufficient to denote his intention, and to dc'scribe 
the propeity, of a difleicnt specie s, claimed under this 
clause. It seems agreed, that, unless the word “ things,” 
as connected with the subsequent woids, will have that 
effect, no other word will. The cases have gone a gieat. 
length in cutting down gcneial words, according to the 
limited sense of preceding words There is no case upon 
the word “things,” for that woid was not m the willm 
Chapman v. Hait (a) The words “goods and chattels” “fiooilsancl 
will pass all the personal estate: but if those words come “<liatjelb”uiii 
after. u furniture,” &c they are restrained to articles 
ejusdem generis , as m the case of a silver-smith ; by whose but dter «iur- 
bequest of all his furniture, books, goods, and chattels, •> 111110 ,” k<* 
his stock in trade would not pass; though the plate in his " llc ,cs *' l,nc< * 
house* as household furniture, (1) would. ^Whether m J* 
thisjhetance that rule should prevail against the gene- \sdvci. 
ratify <rf this word, attending to the nature of what is sul|th l,e - 
given, is a question which at present I think doubtful. i[" c ^nmupc 

books, gotwis, and chitteK, In* stock in trade would not paa9 f though the pUlc ui lus 
house, as household hirmtuu, Mould 

( a ) 1 lr, 271 ~ 


J'l' Hunn\ U m 4t 1 lohns/Clu * 
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180(5. The Lotrt Ciianci llor. — I am \fery apprehensive, that 

Lord Rosshjn's decree has given a larger constiuction to 
&ruAnr the words of Lord Bute's will than they will bear, though 
Th m not excce( li n g what I believe was the intention, and would 
of But*!* 18 have been expressed, it any person conversant with the* 
1806. subject had drawn the will. I have thought repeated^, 

l'eb. i. and with great anxiety upon it, and frr in anv evidence 

and,the nature of the subject I cannot tell, what thfc more 
limited construction ought to be, ll theie ought to be a 
more limited construction. Upon the whole, it is better 
for me to affirm the decree ; not, as being satisfied with 
the principle of it, but, as I cannot make a decree, with 
which I should be better satisfied. That will put it into 
the course to go to the House of Lords, where the opi¬ 
nion of the twelve Judges may be taken upon the con¬ 
struction of the will 


The decree was accordingly alfinned 


On the 7th of February, 1806, The Lord Chan¬ 
cellor resigned the Great Seal. 
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c. 15, &j(f. v. Hewer* ,377 

f JR Bankrupts. Proof in re- 
1 a cash balance dnefrom Jl. 
it the dividends retained, to 


reimlnirxe the estate of Jl. whafc h 
should ovei pciy upon a distinct Iran - 
action; an advance of bills hum 
j jL to tt.; some of which wen* 
dishonouied. Ex pat te Metcalfe. 

Eap* 4\ i1 

19. A Comnyssitm of Banki upt< y 
cannot btj/supoisedod 1x4mc the 
Banki upt has sui reddened. Ex 
pai te Jones. 4(09 

GO. Partners engaged individually in l , 
other concerns ; if they axe distinct, 
proof may be made in Bankruptcy « 
of debts as between the difteient 
estates; not, if they are merely 
bunches «f tlie joint concern. Ex 
paiteSt . Jim be. 413 

21. The puiMlution in Bankruptcy to 
assign the bond being, with refer¬ 
ence to the Btinkiuptcy confined to 
the (ase of malice, and conclusive. 
The Lmd Chancellor m*,i case of 
stmng suspicion only wopla not as¬ 
sign the bond; but superseded the 
Commission with coats, without pic- 
luelic e to an ac tion. Ex parte Lane . 

415 

2-. In Bankiuptcy the discretion of 
the Commissioners as to the Bank¬ 
rupts Ceilliicate not controlled. Ex 
parte JCnig. 417 

23. Whethei a mandamus to sign a 
BankiupCs Certificate lies, Query. 

419 


2 4. Whether a signature of the Bank- 
i upt’s (Certificate pi evious to the last 
examination is valid, Query. 424 

2>. Whethei a mandamus to Commis¬ 
sioners of Bankruptcy to sign the 
Banki upt's Certificate will lie. 
Query. ^25 

26. The mode of reviewingtheiudfe* 
ment of Commissioners of flan*- 
ruptcy, committing the, 
for not answering 
by habeas corpus. 

27. Bankrupt committed by the.Cqm- 
missionei s for not giyjygg a satisfac¬ 
tory account. If theeommtment is^ 
legal, no discretion upon habeas ca$* 
pus to discharge fata , upon Circum¬ 
stances; that Striker examination /■ 
can be of no use to^creditof^q^V/, 

As to the valife'#fteiOOn## 
meat, to the gwp$W&g - 
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tii'' iWirvm of ,i fclnnv*, Query 
E.\ part** *Voiclun J*a»e 51 i 

>. Proof under a (’ommis^ion 
Bankiuptcy iofused. the paity 
claimin'; the debt being chained hv 
tlu examination ol the B.tnkiuj 
with the icteipt ol l.vpney; and le- 
fusmg a djst losuie as ,p the lei eip 
^wnd aj>pli<ation, on the giound, th it 
' ‘it might tend to uimmate him. Ea 
^ parte Symes. 521 

29. General ordei in Bankruptcy, that 
affidavits m suppoit of a petition 
to stay the,Certificate shall be 
bi might into the offio* together with 
the petition, except Midi as sh dl he 
necessaiy m iej>!> to affidavits in 
.uiswei to it Er pavle Jiones. ol<) 

30. No objection to a Commission of 

Bankiuptcy, taken out by atiedifm 
bona far, not at the instance ol the 
Bankr*, J, that the duett object is 
to preft lit an execution 541 

31. Bankrupt on motion m the Bank¬ 

ruptcy dischaigcd horn an anest 
and detainers; as having been ai- 
tested on his way, though willi a 
deviation, bona fide for the puijiose 
of examination befoie the Commis¬ 
sioners. Ogle's case. 53b 

32. The proceedings undei a (‘mil- 

mission of Bankrujjf cx, xupei seded, 
ordered to be produc ed at the Iumi - 
ing of a cause in the (‘out tot Clun- 
cery in Ireland, with a view to evi¬ 
dence from tlie Bankiupt’s exami¬ 
nation: but not of course Expaite 
Bernal . W 

S3. Joint creditors cannot vote or in¬ 
terfere in the choice ol Assignees 
under a separate Commission of 
Bankruptcy. Ex parte Jilcock . 603 
34. Verdict and judgment alter Bank¬ 
ruptcy 5 is an action previously 
brotgnt, whether for an antecedent 
- debt oy contract or mere damages 
in tott 9 the easts cannot be proved 
as' a debt tHfef the Commission. 

1 Whether in the case of Bank¬ 
ruptcy betweeh verdict or nonsuit 
and judgment they can be proved, j 
'tenttas to of die Cei tificate ! 

to dt^harge kt^auch cases, Query 

64 b 

J>5. f CamMdtTtni after Bankruptcy, 


dischaipcd h\ thoOeitifi* i -La\ 

mg ielation to die onvm.d dt ’*}, \t t 
not capable of being pun d umlei 
the ('ouittiut *n Pct^e (>U) 

36 Hide m Bunkiuph v, that in most 
case? infeiest Mop". at the date of 
th* 1 CmmmxMon, subject loan Equi¬ 
ty, !>ini"> it, in cases of contract 
only, 1 1 finally the effects aie suffi¬ 
cient. 654 

See PaurwHsuip 1. Si.i-oii? 1, 2. 

TvCKIM. I ~U 

BARG MX AND S VI.K ml enrolled . 

•SVl* At.HI 1 Ml M 11 

BARON \N1) FEME. 

1 Vss'gmhent hy a hu Jund of part ol 
his v\de\ eijhd.dde inteiest, vi/. 
dividends ol stock in tiust foi hei, 
foi valuable consideration, cnfoic- 
ed upon the lull of a smety, for (he 
husband, to he indemnified against 
past and futuie payments: the as¬ 
signment extending only to 100/. a 
yeai.oiit of 260/. The lemaming 
dividend"* undei a hill, on behalf of 
the wife, paid to hei; the husband 
having aftei the assignment gone 
.lhioud, without making any provi¬ 
sion lot hei Wright v. Motley. 

1 Z 

1. As to the effect of an assignment 
foi valuable consideration by a hus¬ 
band, of Ins wile’s iMjiutablesnteiest, 
with lefeience to hei equity for a 
piovision, Query. 20 

3. Powei of disposition of a feme ca¬ 
rer/ over estate settled to hei sepa¬ 
rate use. 

\ sale by the husband and w ife by 
fine was undei all the circumstanc e"s 
established as to the separate estata 
of the wife foi life and hei icvetsion 
in fee; though to the trustee foi her 
separate use, ojid to suppoi t the con¬ 
tingent remainders; but set aside as 
to the remainders, to such pei sons, 
and uses, &e. as she should apjJoint 
by will, and, in default of appoint¬ 
ment to her childien, upon her bill; 
and two wills, obtained fiom her, 
decreed p be deluded up. Parkes 
v. White. • 209 



TABLE OF CONTENTS. 


4. Conti arf b> a ft up covert void at 

Law l*v»e 221 

5. Wifi 1 ponndting liei husband to 
rc< n\ o 1km sepaiate income, the ac- 
count shall go baih only one veai. 

W * tyax 


l > 


6. As to the valuing m Law oi Fcpufy 

of articles between husband and 
wife tor future sepai at ion, e\en with 
trustees m this instance piovidmg 
tliat the wife m.n at any time with 
the absent of the tmstees or the sur¬ 
viv'd, Ins exenitois or adimnistra- 
tois sepai ate, ami take away the 
chi!dn n, (jneitj Lord St. John v, 
fAidff St John. 52li 

7. Altei a deed of sepatation executed 

the wife is not to all intents and 
purposes a ft hip s ole. She i aimot he 
a witness agamM liei husband,oi In* 
guilty oi lelonv in bis piesemi . 
nor can an action lie maintained 
against hei. 5.30 

8. A mail led wbman cannot execute 

any deed genet a 11 v. 53 1 

9. Marriage not to be affected by con¬ 
tract between the parties. 5 32 

10* Separation a mensd Sf thoro m the 

r *" * itual Couit only propter s wui- 
aut adulter turn; and aftei le- 
♦ conciliation the same «ause cannot 
revived. ih. 

11. The Ecclsiastn.il Couit m a suit 
for sepai ation, will not console! 
conduct previous to a leconcilution. 
. 5o(» 

\% Articles of sepaiation put an end 
to by reconciliation. 53? 

See Bankrci i 3, 4. 6. 

BIDDINGS, (Opening.) 

See PnAiTica 6. 

BILI* 

See Pleading 5. 

BILL OF EXCHANGE. 

1. Holder of a bill of exchange, dis¬ 
charging the acceptor by receiving 
& composition, cannot come upon 
the drawer. Ex parte Wilson. 410 
% Distinction as to an acceptor with 
effects, or not, mischievous; with 
reference to accommofothm paper. 

• 411 


f> lloldet of a lull, giving time to uu> 
acceptm, discbaiges the diauei. 


Page 4’11 


BILL pro confetbo. 

See Du in > pro'conje smj^ 

/ <• , 

C\S1I 

See Win. 14. 

CERTIFICATE. 

See Bvnkvlki. 

CHARITY 

1. Pet if ion to The Loid Chancellor 
a^ Visitoi, in light of the ('town, of 
the Fiee-sthool of IVoodhridge; 
two pei’-ons having been elected: 
the light of election being in the 
thief inhabitants; and th chief in¬ 
habitants at the time of flic Inunda¬ 
tion, and the hen of the survivor, 
not to be discoveied. 

Both elec lions declared void; and 
atefeierue to The Jlttomey-Gene¬ 
ral to i eport, what directions or al¬ 
tei atoms will be proper as to the 
mode and light of election, and in 
the oiders, constitutions, and direc¬ 
tions, oi the schools; as shall seem 
to him most conducive to the inte¬ 
rest of the objects of the Cliai ity, 
and the fmtheranceof the intention 
of the donor. Morney-General v. 
Illmlc. 191 

2. In a Chanty case, an omission in 

the ougmal decree, not declaring 
the nature of the Charity, corrected 
upon further directions, without ft 
i ehcai i ng. dttorney-GefteraL v. 
Whittley. S4l» 

3. The nature of a Charity can he 
changed by an application to o 
different from those intended i>r tbi, 
founder, only, where clear, (hr 1 ' 
by a stuct adherent* tfr the 
his geneiai object'will be des 
ed; not upon the twtioft bf a &\ 
tee to the idhatiUttfe of the r“ 

Therefor* tiiHfcdktion ' 
free xrtmmw&totelzt 
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nut application of pait of tlij? funds 
to piorme mastoid lot Vrem If, tin - 
mmt, and to otlioi establishments 
with a view to unniueice. Jttin tu*t/- 
tienerttl v. IVhiteletf. Page Hl\ 
4. In a Charity cams though the inloi- 
lnation piays Vtong irlief,the Cot it 
„ will »nc piopciyiollt'l 2-17 

3. ’tli maple of t os «jpplieiUu* a 

Cliamv; win u- tliN pieti^e ob|eit 
cannot bo attained. 23 L 

6. General objection by the answer to 
an information, that all the terrc- 
tenanN of the piemises, charged 
with the Chanlv, «iie not parties, 
without any paituiil.u desuiplmn. 
'Flie (hunt will duect inuv ne*, 
what ofhei LiimU die chained, fru : 
pievioiisly deciding flu* validity of 
the iInn go agam->t the Defendants, 
befoie the 1 omt. Jlltorueif-tieuerul 
, v ,/m k sou. 3<n 

- r . Dmliat turn as to Charities. Relief 
given to a gre.itei ovtent than to in¬ 
dividuals. J(>7 

8, Kxtiaordinaiv n lief against want 
of form and mistakes ot pleading m 
favour oi than ties. 572 

cm Li). 

See Baron and F>\ii« (>. Mainti- 
nancl. Par i m and Child. 

COLLIERY. 

AfovWm 13. 

COLONY. 

See Foreign Si ai* 3. \Vj?si Indus. 

COMMISSION. 

See West Indies L 

COMMISSION OF PARTITION. 

See Partition. 

COMMISSIONERS. 
Commissioners not to consider them- 
« gives agents for the parties by whom 
they are nominated* 160 

COMMITTEE. 

See Lunacy 2. Receiver 3* 

v COMflfON PLEAS, C Courtqf>) 

■■ ; * See PwamcE 5, 


COMPENSATION. 

See Ac .hi j mi n i 7. 

COMPOUND INTEREST* 

See Phaciicjb 8. 

/ 

-CONTRIBUTION. 

See Land-tax 1* 

CONVERSION OF ESTATE. 
Debts, chaigcd upon an estate, paid 
out of the estate of the fiisf talker, 
an infant. The infaufs estate reim- 
buised by a c liaige; though the se~ , 
unities had lire 11 tain died. 

See Hmmu st mA ims 1, 2. , ’ 

1 

CONVEY VNTK DEFECTIVE. > 
h<>e Ac>kj funa 14. ^ 

COPYHOLD. 

Srr Vl.Rh LMEVT 2. 

I / 

COSTS, 

The Com t looks at the answer upon a 
question of costs. Vancouver 
///is s. 4J8; 

Sr * Vr,i< 11 mi* \t 3. Bankrupt 34*9$/! 

E\i i li or 1. Practice IS* 15; y; 

COURT KCCLESIAJmCAt* C 
See Baron and Few* 41. t ® 

CREDITOR AND DEBTOR* 

Suit by a ueditoa against persofliti^ 
an ountable to the estate allow%if|| 
in a special case; as, whqpe 
tepiesentatives cannot, or will 
act. j 

One object of the suit being the" 
establishment of an agreement 
carrying on a colliery, the Plaintiff! 
must take it subject to all engage-'l 
rnents, as a continuing < oncern. 1 
No Security to be given for 
resjilt of the account. I 

Whether the Plaintiff* being a ere* j 
ditor by judgment seventeen years 
old, can have a decide without put- 
ting himself in a situation to pro-* 
% ceed at Law, viz,, reviving tar scire 1 
facias, (lurry. The bill would bo # 
4 retained, that the debt might be 
sUh Rated by an issue, or otter pitig 
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a ceding at Law. Burroughs v. Ki¬ 
tov. Page 29 

1 * Bee Bank hup r. J udgmen i . 

CREDITOU BY JUDGMENT. 
See Tacking 2. 

CUSTOMARY PAYMENT. 

See Tithes 1, £. 

CY PRES. 

See Chariiy 5. 


DEBT. 

See S\nsi u i ion 1. 

DEBTOR. 

See Ciikdiior. 

»« 

DEFECTIVE CONVEYANCE. 
See Agreement 14. 


2. Dcmuircr cannot, a plea, may for 
good in pait, and bad in pait. J\ 70 

5. Though strictly by a demon ei to 
the wliolc bill the bill is out of 
Couit, yet even after a bill dismiss¬ 
ed by oilier the cause has been set 
on toot again. • / 72 

4. Admission of a jingle fact, besides 
iv fhc denial of < nnbinatiou, a i m 

pliaiu e v.ith ute teims not to demur 
alone. 73 

5. A general demurrer holds; where 

the rIamtifF, entitled only to disco¬ 
very, prays relief also. Got Jon v. 
Simple inbon. 509 

DEPOSIT OF DEEDS. 

See Mo u i r, .i 3, 4. 

DET MISER. 

See Bwkkopi 3J. 

DEVISE. - 

See Ai uri.Mi n r 8, 9. 



DECREE pro confesso . 
^prevent a decree pro confesso, the 
^Defendant should have, not only an 
2|a*Wer upon the file, but also a i e- 
for the costs. 

- The answer being actually fUtd 
payment or tendet of the 
eosts, the Defendant was mnand- 
to give an oppoi tumty of inov- 
to tike it ontlie file lor irregu- 
ty; but, th$ Plaintiff having ta- 
an office copy of the answer, 
course failed. Sidgier v, Tyte. 

202 

DEED. 

See Evidence 1.4. 

DEEDS DEPOSITED. 

See Mortgage 3,4. 

DELIVERY UP OF INSTRU¬ 
MENT. 

See Policy, (Puttie,J 1.* 
DEMURRER. 

Altera demurrer to the whale bill 
$t*rruied the Defendant may put jp 
p^p^urrer, less extended $ but not 
%t leave of the Court Sake r 

. 61 


DISCOVERY. 

No person compelled to answer what 
hu* any tendency to criminate him. 

525 

See Answer 4, 5. Ban Knuri 27, 28. 
Demur her 5 . 

DRAWER. 

See Bill of Exchange. 

E. 

ECCLESIASTICAL COURT. 

See Baron and Feme 11. 

ELECTION. 

See Bankrupt 14. 

ENCUMBRANCE. 

See Purchaser. 

EQUITABLE MORTGAGE. 

See MoRrGAGE 3,4. 

EQUITABLE SET-OFF. 

See Ssr-OFF. 

EVIDENCE. 

1. Decree for raising money under a 
deed of 

only copy pnftKMd 
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executed; upon rentals l»0 it in a 
settlement, as a subsisting effectual 
deed, and evidence from the books 
of a deceased Sohcitoi of chaiges foi 
the prepaiation and execution of it. 
Skip with v. Slni ley. Vagi' 6*4 

2. Depositions to a fact, not put in s- 
sue, not permitted to be i ead. Clarke 

\'/tTnrtuu. ^ M*: 

\\ liethiM the attesrfctrrfffof the Yk e- 
CoiiMii abioad, apparently in his 
public character, can be considered 
as the signature of a subscribing wit¬ 
ness within the Statute of Frauds to 
a will, deviling iea! estate, Query. 
Cfaikt \. 1'uttoH • 240 

4. Fowim of «i])|)omtment by deed, to 
be signed and sealed in the piesence 
oi witnesses. The attestation ap¬ 
plying onl) to sealing and deliveiy, 
though the deed pui ported to be 
signed, sealed, and e\eiuted, it was 

y >pi<'sumed, tliat the signature was 
in the piesence of the witnesses. 
J!f • 1 {veen v. Fit ftjnhai. 4<>7 

5. Papeis of leioui m another Court 
of Juslue used .it the healing oi a 
cauM? in the (’our t of Chantei\, sav- 
ingjust except ion5J9 

6. Eviderucm the cause, though not 
lead at the lieai mg, may lie iecei\ed 
by the Mastei. Smith \ Jilting. 3b4 

7. Witnesses examined in the cause 

cannot be examined belme the Mas¬ 
ter without ka\eot theCouit: but 
other persons may ; and to the same 
points. Smith v. Jiltlius. ib 

See Agr*lmj m 4. 8. 10. Ap *kal 1. 
Bankri’P! £2 Baron ami Feme 7. 
Saiisf\chov 1, 2. 

EXCEPTION. 

See Fkaciick 20,21, 22. 

EXCHANGE. 

See Power 2. 

JCC1IANGE, ( Bill of '.) 

. Bill of Exchange* 

EXCHEQUER, (Court of) 

See Nr Exeat Rk<£no 4. 

•> \ ' EXECUTION. 

10. Partnehship3. 


U5 


EXECUTOR. 

1. Executoi, charged tor w dldioldtffjS 
money, and not putting in lus eia^ 
muia ion, with inteiest; >«tft*M** 
yond the general rate^of the Court, 
\i/. 4 Jerient. and etoftu 

For a per <?#*$. a special case, he¬ 
ld meie fcfgligeOce, is necessaiy; < 
as, tliat he employed the money m 
his trade, Rocke v. lfart. Page 58 

2. Executor making use of the money 
ought to pay the inteiest he made; 
as Tie ought not to derive any advan# 
tage from the ti ust property. 60 

3. Executor, keeping money at hit 
Banhei\ consideic&as employing 
itinhistiade 

4. Executor, bound to accumulate 

cannot account, as if the money had;" 
been laid out in the funds $ if it Was : „ 
not so laid out; or, being so, he had 
sold out an advance. 108 

5. Executors, chaiged for negligence 

by joining in a transfer to a co-exe- 
cutoi upon his representation, that 
it was required for debts: but ant 
liable so far as they can prove the 
application to that purpose t'tiMnujh 
he possessed other tunas, ptnrt of tftfe 
assets, not through them; wlddk '■ 
ftinds he wasted. LeriShipbrooW* 
v. Isord Hinchinbrook . &5t , 

6. To dischaige a co-executor the act7*: 
must be necessary for the purpose ^ 
of the will; and ho must use reason \ : 

m able diligence in inquiring into tl» * 
tiutli of the representation. 

7. Executor, doing any act, by vVbnsr 
piopeity gets into me possession of" 
anotliei executor, though with an 
innocent motive, is equally answer- 
able. 

Otherwise, if he is merely pas¬ 
sive. 

The cestuy que trust haired by - 
acquiescence. Langford v. Oam * 
coyne* 933 

8. Executor in trust for infants unne¬ 

cessarily calling in t^e property, 
out upon good security at 5 per cent. 
except a small part, keeping ljugp 
mlances in his hand, and using jftas ’ 
his*own, charged with intt«| ngjst * 
ftr ce^t. and costs, 1 
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JSee PiiAoiK'fi 8. RFpaF.sEivrAmEs. 

1 Thi'si 1.5,6. 

EXECUTORY DEVISE. 
f^S^SCtttoiy devise the lure ot gesta¬ 
tion may fie taken both'it tlu* be¬ 
ginning and the end* f' tg" wo 
See PEKPiTum I. 

EXEMPTION. 

See Exoneration. 

EXONERATION OF THE PERSO¬ 
NAL ESTATE. 

h Devise, in trust, to sell ami pay off 
V.* mortage: and to iaise anothoi 
which the test at 01 gave tohi> 
^daughters. The peisonal estate, 
^though bequeathed alter payment of 
] debts and legacies, exempted horn 
•i the payment of those two sums 
. without express woids, upon the 
plain intention. llancox v. Abbey. 

2, To exonerate the personal estate 
fonathe testator’s debt by mortgage, 
euher express words or a plain m- 
. ■>teafi»u,.wBst be found. 1 H(i 

dense t* sell for payment of all 
.,,|pfete; Will not exoneiate the p r- 
estate. * ib. 


FKLONV. 

See Bamkrupi 2i . 

FORECLOSURE. 

See Mortgage. 

* * 

* FOREIGN ATTACHMENT. 
See Bankrupt 7* 

FOREIGN STATE. 

I. Whether a foreign States not ac- 
« knowledged by mis country, can 
« maintain a suit here, viz. the Go* 
vernment of Swi$xerland,in ewise¬ 
quence or the revolution* suing for 
jrtock, vested in trustees by the for* 
Government, Query. Jkfuer 



take notice of a war, in which thi* 
country is engaged, without proof. 

' l 3 age 292 

3. Stock in this country, m trust fqr 
the Colony of Maryland befoio the 
American revolution, not affected 
by a tidiishu during the war. ‘294 

* * Ell llT|> . , 

1. Relief agill,;, ( theSta'ute ol Fining 

on tile ground ol hand; a- against 
an absmute conveyance upon mar¬ 
riage ; the agreement beiiqr subject 
to a defeazance. 628 

2. T)evi9ee, preventing the testator 

from ihatging a legacy by under¬ 
taking to pay it, hound m Equity, 
though not at Law. 6'8 

>. tenant in tad prevented horn com¬ 
pleting a lecoveiv by the liaud of a 
prison, whose wife is entitled in le- 
inaiudet. 

Relief in Equity; fieafing the* 
estate, even in lavoui ol a volunteer 
as it the lecoveiy had been suf¬ 
fered. 639 

See Si i-oi h 1. 

FRYUI) UPON MARRIAGE CON¬ 
TRACT. 

See AoitnufYi 1. 

FRAUDS, (Statute of.) 

See Agree mem 8. Evidence 3. 

FREE GRAMMAR SCHOOL. 

See Cnuuiv 3. 

FREIGHT. 

1. Hie piopeity in the freiglit may be 

distinct from that m the ship; and 
is an ; nsurable interest 629 

2. Assignment of freight alone is h4j|, 

within the Ship-Registry Act. * V- - 


GRAMMAR SCHOOL* 

Af’CaARttf 

. yi - 
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11 MIRAS CORPUS. 

&V Ran miner 26, 2r. 

If Kill. 

WOrd> ul' ; tit oj tifiiSNiiy no- 
niuahoit a. * i* <ju.: <'»i h» dj-iulu >it 

iA'^ni .it j»* * 

Ki*", I . 1 1 "'M i J . 
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INFORM \Ti'»V I 

*SW Cinsnn, » 

! 

T.vjr Nc:ti«\. j 

Plaintiff entitled to an mjum tmu on j 
affidavit, as, to -day proceedings a I ( 
J jAw by u pai tv abioad, lined *tale 
Hie whole of his isise within Ini 
knowledge upon the oiigiiidl bill; 
and cannot alt* i answer, u ion which 
he neither moved not excepted, have 
the injuiu tion upon amcm mcnf and 
affidavit* as a genet at rule; subject 
to exception ; as circumstances come 
to hi* Know ledge subsequent! v: sur¬ 
prise, Ike. J\or> is v. A etthMtf. -K»J 

INSUR \NCB. 

&ee Ac< oi,\r„ 

INSUR\BLK UVTRRPbT. 

# See Fumghx I. 

Vox,. XL 


See BcMv&u’C 3& Rxjr.vLroK \ * <*» 

8. PjKAOClCK 8* TlllMUU AM' 
Aobs 1. 

I NTKR R( Ht ATOiftY 
sSt e Pcu.aoiNfi 4. 

IRKL\NO 

j Nl » \! W It I c.M* I 

J 

j ISs, F 

I #S#r * i »* '1 it: •» i Pa v 11 i 1 

J 


I \M \t4 \ 

I 

t 

I >'f W l , I 1 S*)l I «, } % 4# , 

» 

j IHJNI CREDITOR. 

1 ,NrV U \ 111 1*1 ) I 

I 

| JOINT r IE\UT. 

I • 

t It* nine bequeathed to two: tliey take 

i JO’Pf I 111 Cl * ' f 

\u a j , 1 1 • meet lor tevoiiiiice as to 
ilh* vlnd< be iniuicr! from 

p ■ “luho r t d'vidioir, as the pm- 
ii ‘i i » w i . m iv •**! (*r*H)k v v. IU* 

f >t >'L s /Vype »50 

II I If# MEN r. 

i 7tnu»1i a ludgMienl c r <*d»i<«r cannot 
it ii at Law without jl f*'trp Jtn fa*, 
f»* 'on tlie Maihu, jt is sufficient n> 
pioduictiie tcuord ol the judgment, 
and sweat * tlurdtdit is »lue. "h 
fVe (’hi ovior and Ufhjok I. • 

• 

JI DGMENT rRKIHTOR. 

A Ire Tackin<> "2. 

JURISDICTION - . 

% 

See Fohi» io\ St a ml. Por rc\, ( Pub* 
ItcJ I« 


% 

KjtNG’S BENCH, CCourt 
"Mee Phmtice S. 

-*-;0 





L acmes; 

luvt-im. and Aoest I. 


- y ^ r 4 

i' MANl>|©Rf) ANT) ‘TENANT. 

3* Whethf^Hasboj ite\pi\‘«*s stipula¬ 
tion, a persc^^VHMl inidx'r a < on- 
tract with h te&ee wj^jars i« ,»n v 
chase the term, can ihtifetr upon a 
production of the lessor’s title, and 
Whethei the lessee can compel such 
production, Query. 

» The lessee’s hill for a specific 
: /^|>eiformun< e dismissal; Ins mfeicst, 
‘described as hl(y \ eutthe lesidue 
*. *f atcim/fiee horn cm umbiamoN 
v being a tow yeats only of an old 

* term, and a 1 e\ei bion.iiy teim, 1 1 om 

* ^tfilother lessor; and old enium- 
' brknees not shown to be dw.liaised 

1 White v. Voljnmhr Ptt$ e 3 

% Lessee cannot dispute the title <»i 
k hislandlonL ' .ill 

$, Generally the death of eithei path 
determines a tenancy al w ill. ">91 
4* Interest from year to year frans- 
ftuwible to icpiesentatives, hem* 
or as ti us tees*. 393 

‘ See AohlemI’M 2. 

4*' 

LAND-TVX. 

4. Whether an Annuity oi *eu(-chaise 
out of the profits of "the .V.wr Kin r 
Company is to beat the lull as^ess- 
jnenttbnie'and-tax.or is to have vi.t. 
^ according to the pinportion. 

a reduction, in consequence o( an 
assessment upon the piolits of the 
Company at an wlcrvalue* Query. 
The hdl by the Annuitant was d is- 

* missed: the Court tef using to raise 
an equity as to the profit aming 
from disobedience to the Act. Man 

[\ sr. The New JRiver Company* 429 




LAND-TAX RRDKMRTTION. 

See RnvaKSENiaiivfis 1. 

* 

* LEASE. 

See AoreemKnt 2. Wij.l 7. 9. 

LEGACY. * 
l One youdger child of# the 



69 sum of 12,0001* fat e*cij re$g& 
6 ^the same.* To a third, the sum 
u of 12,000?. to be enjoyed by him ir 
" e^ery \ espect" as the formei : the 
residue real and personal to the e 1#l 
.* f ‘ on. , 

'flic .4 ies» lo the \onn»ei hd- 
dren pecumaiy, not sp( c itlc: the 
fund* if deficient. to be equally d.- 

mberf v. Lam 
Vit^e »'W* r 

See Sw r-,i tnro . I 


> ided antcnig them. La 
hert . 


LESSOR \N«) LI ^ i\i 

S( t L \ \ 1)1 <J|( «1 \ i l) I" i \ V ’ 

lltikr>. 

Sye \( Ml ' Ml \ 1 ic• i * 

LI* PENDENT 

Sn Moiumi.i U 

LOS T OKK1) 

St e L* i dt st i I 

LINVCV 

1. Issue diicch'd upon a lunacy, est i* 
blislusl h> two\euluts. 

'To Hipeibode a Commission, it i* 
not ne»cisai\, that the mind should 
he icstoied to its un<*mal slate : 
competence to common pin notes a* 
to make a will ot personal estate, 
is sutln lent. But the alienee of the 
dismdci,cspe( lally it of a daugciou? 
tendency, must he satistactoialy 
pioved by the evidence of jiersons, 
fia\mg competent knowledge of the 
whole subject, not only' as to the 
present state of the party, but with 
re ‘rente to all the former e\ idepr$. - 
E.v parte Ilolyland. 1,0 

2. E*pcnditure by the Committeeof. a 
lunatic’s estate without a previous 
application not to be allowed, 
parte Marion. Ex part* Btlbn t. 

See Khcmcn 3. 

M. 

MAINTENANCE. 

1. Testator dirttleti for 



£ dspghi&r till tWanty-ohe, or mar- 
' » 4 ?Ml gave htr st legacy, in case 

<,'s)i8 shodld'ftttain'twenty-tine; pay- 
i «Wo at, and'to carry interest from, 
‘that time.' Having married at 
eighteen, she was allowed raainteiv* 
"^wce^for die interval, until twenty- 
Chambers v. u ddirui * Af.*. » 
2 . Jwgarv 1 <» ,t child, payable at ftiu- 
tun Hay- g 

Maintenanceallowed; though no 
direction as to intcifst 
« MimtAuue mil ol intone I of a 
!»' »* » i«» «i.mill lultlp'iu when the 
>•* i _u-l should attain twenlv-one, 

* tn -* it r \ Linn a 4 S 

lh i *,*€ htqv *ih«d in inlaid**, w.t!i 
.*> utDOii'; ilu m m (he 

* •< »u «■ «h*ith imdei ilu* a*ir ol 
mu. M.iiiiteraiu e. ho» lx - 
*i«* •! it** i« tl !>> Ilu* wdl, w.i-* not 
M«‘eied by «lu »( (ani: Ilu it bein^a 
ilimtafxili Mil tl poll lhed<\ltll ol ail 
IMlllt'l Twenty on* 1 to tlu*u Sl^tm . 
l i.#\iu« noothn inti ied in trial It]ml, 
though ddi'fim t legu'fe (>> flu* saint* 
mil. 

The case. in xJuJi the ( oiu*l ha 
yiven uhuntrmuu e, has been, when . 
the fund, being gi\<*n to the «In!-1 
♦lien with sinvi\uisln(i a m on a ilu in, I 
thru interest, and the < h mt t o| tak J 
mg the whole, as siiiuxm, .\:#sj 
equal ; and no other pc i ton mien si - J 
CtL Ex parti /it bide. (.0 1 



MANimil S. 
See IJa\mu rid’ 


/ 


MARRIAGE. 

>Ve Baron \nd Fkml l’ \m .xr ami 
Ciiij.o. 

MEMBER OF PARLIAMENT. 
aSV$ Nk KX>AJ RttOMJ I. 

ririu * 

MERGER. 

Vhe case of merger with reference to 
tenants in tail, infant, ami adult. 


a-7 

4 


MODUS. 

He* Tiutkb I, S. 


I. 




'to 14. 

'v- 

4 1 rnm&k ok . ^ ■ 

Effect ifir pendens ^pftaequent 
mortgages o f redemp¬ 

tion ptfuiid J^SPKcroe of fnreclo* 
sir , J ; Ihou$ 5 t not made parties. 

Au exception by a purchaser on 
; that ground was disallowed ; and a 
specific performance decired; with 
costs, IMwp *>J tl inch fit ft v. 
Paine. Page £94 

iJef.iuli ol pa\merit under a de*feo 
upm, .i hill i oi redemption operates 

•is a Ion i Iomiio. i99 

Equitable inmiga*»e hom a deposJft 
ol pail ot the htU deeds; with ovi- 
dem (*, nut meieh parol,but in writ** 
mg, Iliat (he object was to create a 
semi it v upon (he whole. Export* 
tl i then It. 398 

Equitable moiigas^ 1 by delivery q£ 
deed-*. Ilu possession of the deed* 
is, d no olhet p»wpose is shown* 
evidence ol m agreement, that the 
estate it suit shall be a security. 

\>! • diei it is necessary to deliver 
all fin* d-eth, ({aery. 401 

I'mnt.ible moil gasp) by the deposit 
of a leu- e. Ejl parte ffaigh. 403 
SW TtehiMi. 


N. 

NK FA FAT REGNO. 

I, W lit ol ,\V exeat regno, torestF°Jii 
.i member o?* p ltltament going to Ire¬ 
land, id used. Bernal Marquis qf 
Donegal. 4.5 

‘ 2 . M exeat regne to ieatrain going to 
Staff a ml. 48 

r». Ongmal object of the wiit of JV% 
exeat regno to pi event a subjec t gew 
ina, to the King's enemies. 16 *, 

4. The CMurt of Exchequer grant oi« 1 
deis m nature* of’ the wnt ot vVe 
exeat regno; applying them only 
to cases, to which tins Court won| “ 
ajplv Hie wnt. 

5. Tt\btam a writ ofJV> exeat 
an aflidav it to information 
kdl of ^ intention to . 
d^m. or circumstance*, n$l 




•sTABiifc of commm 


ptcfi&tife as an nutlet for military 
leers to join thei rregimefits abroad, 
sufficient* Kanftay v. £PBn~ 
: Page '54 

_^ the writ JVAfxeat reg- 

gfante4>£ttetfgh baii\might be 
at Law. % 55 



NEW TRIM*. 

Discretion to relume a new trial of an 
issue; it justice ha<- been done upon 
the whole: though some e\icb*rue 
trtay ha\e been inipiopiM lv n‘|e< fed 
a £ Law. > 1 


% PARTITION. 

1. Under a Commission of partition to 
four Commissioners twb, different 
returns were made; each by two 
Commissioners. 

The Court would' not act upo/i 
eiflier; and another Commission is¬ 
sued to live Commissions «. Wab 'nt 

1 ~ $ "'If uk\'of Northumberland. i 53 

2. Distinction between exchange and 

partition. 47b 

3. Whether a power # o exchange can 
be cxctiifed by partitioi, Query, ih 

Sn* Powmi I 


: ; OTK k. 

$H person*, affected !>v notice, has the 
benefit of the want of notice b\ in 
termediate pai t ies 17s 

J&eAGiNT I. R\h i ion 7. Pkim l- 

FAl* AN1> A OMNI 1. i J > IU MVS. H I 

Thust 4. 


o, 

OCC1IPAM1 
Afar This i »• 

OPENING BIDDING- 
iSfce Pku't iei <>. 

ORD1N un 
Net Tjiii ps 2. 


P. 

i 

PARENT AND 

1, Husband and wife purchase* sbv the 
maniage for their child* en. 22N 
2* Parties to a marriage settlement :u e 
purchasers* foi then* issue. 23 j 
9m Baron and Feme 6. Main c i - 

NANCE. 

PARLIAMENT, . (Member of.) 

(See Ne E\fevr Regno 1. 

# 

PAROL EVIDENCE. 

( 

**/ , See Satisfaction 1,2. / 

^ARTICEPS CRIM1NIS. 0 
S^tf tePencT, (‘Public) 2. V 


l J VR rVKBSHlI’. 

I Cpop » dis^olfiiiou nt piiMneisiiip. 
lry the lefnemeot ol a p.iiimi, lot- 
lowed b\ B»nkiu,»U\. die ng!»! ol 

til * |(piT it f leditois afiiMst jcmii* i m 
|mm lv, leiuciiumg m -pi t d< j». ,i i- 
upon the hntia fnh 

I he Ir.tiiset i*oj. u» this in .*«;»!• 
ii mug Hi d < hai<»( lei. He •». i"‘ 
ot |oitil cieJ'inis mi- «b-.n i- ** 

{ F \ j>oi te U tit laws 
i 2 Eijuifv amon» paitnu-.. and du 
I ( “ii-e(|ueiu e-. upon a di^oiuiine 
! \%«ih lifeietne to ea» h othc • »ihd 

1 c ii'dihus * 

». ExmiiIioii ltndei a judgment bv n 
M*paiaie ueditoi as fo a nioiefv 
Whethei ill Equity Siibpn I 10 the 
paitnership «n count, ({ton if. 8 > 
\Ste lU'KHiei 8. 11. 20. Ciu-min** 
\m> ih nioji 1. Hi phes* m \m hs g 

PAUTNKKSJIIP IN CNDKRWRI 
TING ILLEGAL. 

See AreoLM. 

* 

PARTY. 

1. I T pon a bill for equitable relief a j 
to a rent charge, all the persons, 
whose estates are liable must be 
parties. The rule dispensed with 
under circumstances, making it ini- 

j piacticable, oi, highly incdnveniefii: 

307 

2. Upon an objection for want ol par- . 

ties not necessaiy to point them out 
by name; if described so as to cn - 
able the Plaintiff to make them pat¬ 
ties. * 3bl* 

3. The general rule, requiring all pe* 



TABtBOF. 

t 

MiYis interested to be parties, dis¬ 
pensed vvitjb, where it is iinprac- 
ticaidey^, extremely difficult In 
such a case* to obtain a decree, to 
establish the right of suit to a mill, 
{or instance, the Court only requires 
names sufficient to secure a fail 
and, the light of bej£g es- 
^ tiKWied in that wav, consequential 
TluiH itu* 1>*» had against the tcstm 
ano'Wi • ua. Jdttir v. 7V Mw 
Burr Company. Page 421) 

1 !'MUI\ «». M O It | ( \c * e 1. Pine 

• »* » I > i 11 in w * 


W 


feoj^fewsrs? .* 

‘ - ^ -• 'vvv ^ 

.divide} bto <,$*&* Iptet a#/that 
ope toll shall bo CMSineayed to the eld-. 
eat male lineal descendant then tog 
ingot «& ia^ad males muaiaiit'# 
tbesecond, &<*. and all hvery 
other nvAle lineal ilc^esMSMxt or de- 
scemSnts Ihoiitklttg, who shall be 
* ii'«.apabli oi taking as heir in tail 
male ol any of the persons, to whom 
a prior estate is limited, of Jl. sir - 
cessively in till male; remaindei 
in equal moieties to the eldest ami 
eveivothei male Ime.il clesctmd'Aftfr' 
oi de-i endanfs then living ot B* an*4 
C a*> tenants m i ommoe.p lad-malt* 


P\l PKH 

llid.iiit, d .u ill** 11* lend.u.i is ie i 
•MMlhsi n» then */ except the iu.it- 
t» * * 1 i|iie«iiieu t will not t niitlehim 
'■» >h li ml /// fni nnt jntup* t is On 
•** 1 ioiin.1 l»i v..i- di-p<mpeird 
* " in * i t til *J° 

M f M \U\ l.h. U 

> S f I «» \ ,< V 

PKKHMiM \\( K 

*Sv \i,ul i Ml 1 

njipf.i n n 

, \oi. iv 

lh\ise ni led e-t.»*es <>t tin* an¬ 
nual \altKMif mat >000/. and otlii i 
estates, duelled to he puuhe-td 
with the leadue ot the peisonal 
estate, amounting to abo\ e 000,000/ 
io tiiisti»es am! tin ir hen*. &t.upou 
tiust tluniig the lives ot the tes- 
faioi V sons Ji. IK and C and ot his 
g-and^sn I). anrl ut *u< h othei sons 
as now lias oi m.i* have and ot 
aili ihsu«» as IK may have and ot 
hiidi issue as any other sons ot J. 
may have and oi such sons as £. and 
C. may have and oi such issue as 
-uch sons may have as should be liv¬ 
ing at his decease or born in due 
’time alter**aids mid during the hie 
oi the smvivor to leceive the rents 
amt pioiits, and from tune to time to 
invest the same, and the produce of 
tunbpr, &c. in other puichases oi 
>eal estates,; and after the death ot 
fln> survivor of the said seveial pei- 
sons that the said estates shall be 


m the ‘-.mie manner, with cro«H li* • 
tnaihdci-. oi, it imt one such male 
lined rh*s\e.id.tnt, to him in tail 
male. MMiia.ndei to trustees, their 
lieiih, . 

I’he othei two lots wen* directed to 
he t on* o\ ed to tin* male descendants 
< I B .uni (' iively m the same 

mannei, and \ujjhjamdrri limitations 
n»tht mah liesienilaiihi oi t1«eu lno- 
the*-. .rid to flu* fluster^ mice; and 
it wis dneih-d, that the uustecs 
shmdd stand s ( >i^>d, upon the i«u- 
luie ot mile lineal descendants of 
./ /t* and V a^aiotesaid, upon trust 
to srll, and pay the piodute to hi* 
Majesty, Jus liens, ami sutcessois, 
to the use ol the sinking fund : the 
a* < iimul Hioii, till the purchases or 
" .Jes «,m lake place, *to go to tlic 
stme purpose; with a attrition, 
that all the persons becoming end- 
tied shall ustSjJie surname of the tes»- 
tatoi only. 

The deci ce, Cstabl idling the ti u^fs* 
of the will, was amrmed b> the* 
House of Lords upou appeal. Thel- 
Itts^on v. Woodford. Page L12 
2. Testatoi may give a life estate, to 
be appointed by the s*uivi\oi of one 
thousand poison*, 145 

S. Piopeily may bt^viq limited as to 
make it unalienable d yn&'»any 
number of lives, not exceeding tliat, 
to which testimony can be applied, 
to cft4crmtne, when the survivor 
diops.N 146 

4. Leasehold estates bequeathed, in 
trust to pay the reiits and profits to 
the Arsons for the time being eft**" 



jCtlJL 


r*** •<** JT 


■ < ,v,' T V; * - 

estate} flfeVlsM'iD strict se^tenteht} 
*yith power to the trutteete, at any 
* i the eonsent^f^iepersonsF 
. <»r, if iftirtow, at their 

#^d«fSff>twn, to sell, and invest 
the prcritt&%e$^i estate, 4o the 
Same uses. 

The leasehold estates \e&t abso¬ 
lutely in the tenant m tail upon In- 
birth; and the power i& void* Ware 
V.Polkili. Page 25? 

to tin effect ot a dimtionbv 
will, that peisoual piopi'ifv shall an 
wit 1, 1 settled estate, a* (ai as the 
•rules ot Law and h<pn*y will pci- 
xm t, (faery. ' 2KU 

See Exi ci ioky L)i wsi. 

PERSONAL EST\TK KXONE- 
It \TK1>. 

See J2\o \ * kuiox. 

P«r F\n\\<;. 




t 




< ' PORT|0&‘ ’ ’ v '“ 

See Sat lmoTiow & 
POWER- 1 

t. Power of sale not well executed by 
a partition. M* Queen v. Pargukaj** 

Page 4or 

2. Poorer of exchange does not xyck/de 

apou^i of sale. * v *47' 

3. Under a power toaltoi uses the itew 

use will not am * ext epi-. M the lei y 
circumstances prescribe! by the 
cent) a< t. ! 7 > 

f SV'V«fUi i Mi m 1 T» »'mio\ ), 

pr \rrirK, 

1. \ftei answer, subinithng to >»* * 

toi m the i onti at ( it a good ai m t« o 
he made, leb Ieiue dn uli.l .»> m 
turn, wlnth«» i sieod hilt * ,,!• Im 
made: tmi. whrlht i it appem «i|ion 
die abulia* r // v tiiunl 

2. S*(jue-.h ihon loi want of m-v* » 
be obi *ined «»»d\ upon ,«n uidei t 


L Under the geneial ihaige a- to the 
fact of payment the iMamtill ma\ in¬ 
terrogate as to all tie* < n i iimsUm i . 
that go to piove oi di-pm\e tii«- 
truth of the fa< t, a- w lien, n her *, Ri 
without part it id a i chaises, taddn 
v. Stuart . ido 

<5. Plea, not of a fact d'htu % die bdl, 
but only a negative ot some i mum 
stances, si ated by it. oO J 

5. Pica merely a negation of the fu- 
cumstances, dated by the bill. .303 

4. Though under the allegation of a 
fact by a bill tbn Paint ill ma> m- 

*- terrogate to incidental cucum- 

- stances,he cannot as to a distort 
subject, Bulloch. v. Richardson, ;>7 ' 

5. Formerly abill contained little mn> e 

than the statement. 574 

See Answf u. IIemurri h. 

POLICY, (Public.) 

L Ju,UMlir*ltni' of Equity to oidei an 
instrument to be delixeied up; 
tltough void at Law; as if against 

- policy. 535 

&<Whfcre the transaction v against 

ri/maji relief to a particepe ertmi- 
W b&r * t 4 535 

I* 5 *?# $be Rwisruv of Ships4,\- 


not aliNoliiii 1 m tie fn^t i,-i 
He* mil \ ,1/n» ///!/> of Out i :»«i 


5. Lsuedniiiid ii ili« Ko!L »eu 
tio»i 1 oi i m n til'd iism h mad 

hi foie I’ll- Liiid (JU'imlui P i'i 
Ih if«'i i Pe ill bet ton, > f 


1. \ uum* be m! down to> ho 
thri duei lions, oi upon He* 
useived. befiee'l’lie land ( hum., 
hn oi The .Master of the Roll 
wiflmu* n laitl h> the i in ninstniu *. 
wheie ii w.h heaiif onginally 5 ’ 
5, 1 he (bunt of Ring’s Hem Ii will not 
hcaraii\ thing against the aflitf.TMt 
to hold to had. The ('onit of Com 
moil Plea- heai alhda.ul m on- 
planatiou. 7i 

G. Biddings iior opened aftei roii7 
mation ot the lepoit: unless Ii ar« s » 
m the piuchaser; ui fiaudulent ne, 
ghgencc m anothei prison, as the'* 
agent; of winch it would be against 
conscience that the pun baser should 
take advantage; or, unless soiM 
particular principle arises out of the 
character of the purchaser, as con¬ 
nected with the ownership of the 
estate, or some tiust or conftdenc e, 
or his conduct in obtaining the re¬ 
port. Metric* v. Bishop of Durham. 




- table cm?mr$^ 

• . . v. ‘ \ 

w» to discharge an of J age, for. a foitilttf of his &«&(« 

lull *!A_1 til __ '» tSii'I. 


fpou a motion to discharge 
to take the bill pro coajesso on 
iJjfo&t and an oflor to put 
w * 40 answei/uie Court required to 
, £fc, what answei they proposed to 

V Sttu * 

if n^Vhcther (he application should 
- tm * ir leave to answer, Query. I \ 77 
*iy-” ,,Mor - directed not to den.*? 
£ ./I 1 .tillage ft mu hei pin" imme\ 
riuA’ without acenunttna;for 

,i „)», jW*tdetesl % and tu ax cumulate lot 
• **e * i sfutf (fttt d fist |)er i tv, du et t- 
' »a«i computationol itileicst at »//*» 
f • ' .!! mns it it i\< d i>\ imn 

Oil" I i i*i" ft unis; and (li.it flu 
MiA*| do m !.< ft • omputatiou 
‘‘id* j dj » .If j\ \ • ! * ‘ I' l U l ill” 

'* .hr •! pm tMiii j to * it tii/e 
apoeud inn i * «.* mi! tin <h 
< •*. , iioii>jli i') 1 ij ,• *n»iir tin ili* 1 ! 

/' n (• ual, ’ ,' *u id hmK i Ho .i j 
* • o p,i pi 11\ i s' i hi d ft* * j 

« •- I <>i Oil »• M 0} 0*1 I It }, j 

J » n't t , I > v - * .1 n ' « % 

' (1* I* .1 • r, * l Ij f- \\ KM 

•M* MO. 1 « i . »» '‘it 1 •• d \ »* 

1 ’ i* i« I it ild i t d d i• < 

i • l i 1 > i •», I I i*.. -o ,»I * 11 

1 * >.i > j i . 1 ?*> h »t w( |, _ 

* f f I It! 111! >1 Mil I I «> * ill’ll* Hi 


t 


!m Attoaty, :; milfr‘Ck*pmnu 

s 1 ' • * * J Page j£J9 
3 3. Abatement by ttie death otj >ue of 
the Plaintiffs tenants 
Bill of revivor In )w& iffiri&ento1i\ e. 
The surviyo^»o£a Co*ptamtilf, 
must be iiiaffeuDefendant. 

AV huiiertlie on^mal Defendant, 
having had oideis ioi tune to an¬ 
swer tin* 01 t'xiti.t 1 bill, i.m begin 
•«»ain with the iis,iil<oui c oi oi¬ 
deis I 01 time to auswci m the ?e- 
vi\ed 1 tin m*» Qncitf bailuue* w 
If tlhmn so,/ M)<> 

t I. I puna i* «u*\ 1>\ siijv tAi ,tr* aT^ 
HIMhl.'i 10 t’ l oftl (I, . 11.11 i- all the 
Id »• 1.1 ids out a ft «\< firnd. dll 
*' Old « toM,l\h»» 1 or!! (»l ( Osfh, eil- 
t.’iif, 1 t I** 1 . 11 *><. d oil .mit'd by a 
l*. * m in ft* cm—, 1 umiei 

1 In* m** i* *1 j« »i-di true 

li t a p* ison,-.out a paity in the 
.ms* „ n.os^ applv^'i p/tiie under 

tft* M iter. 1 in /• t sm *Z 2. 

>»U It lit (III ‘'111 1 11 f \ \VOil|rf|»'k V aii* 

* d ft 1 , piet nhUu tftooidei* 

" ft* ,,, ei 1 o.ut v .ftno'j, obniiaed 
•I*» oi o d' 1 :.i a t .pis.*, may [ m 
-'«»* it »'.• ft 1 f'.’e ^la.ate, 

II 1 v •/ if \ 7ft .* 1 f»( >*2o 


I no, pHuftn 111 ^ . , t* s. r lit! 

J i iSUiliht. ft * 

] h i * t ‘ftikt citlii 1 hi'n t'u ii* mP.'' m m 
1 v\ * , j•> t of (tli’d to fte di*i li.ii »l 
ftom t'J sIikU it m ihc ( 011 1< 11 ] 1 1 Ilf 
•ii«m|i »f 1 Ivon put till; in .1 fin li.et au- 
^ vti, without w iituej til* i< poll 
tlie letfteiKo ot tin* imi|i- 
i 1 Jjoe^h tin* costs b,i\e not 

ftren icepled, ihnlt^f lUair,,. 

*Si ‘ 1 

' Yt -fBcr a doc lee, mi rel\ tineiimj 
\ uues s, n h au 01 (ft t as could Ik 
allowi* 011 iuitliw duciturns i.i.»\ by 
nas psent be made on luorton : as, iu 
*> instance, todi.smuss the bill with 
w Jht6n. 1()D 

Older upon the Shetdf to pay to 
putty money umiei au uttaih- 
^ .iei»t tut not paving costs. Jluou 

iro 

Legacy of stock at a paiticulai 
\ “',e. Older upon the pettnon of 
Ij c legatee, ha\mt; attained the 


lt> 1ft* ;w i'im* si tiled, iftat th.’ie 
-iinnlil In .ill oiMei ft*! the MastCl to 

plot 1* u //’ rttr‘ in flit tit. 

J*\*n *. uidn not iinpei.d.ve e*i the 
Mu-mm . but -'tftjei t io InsdiM letion. 
J'HmV \ Ji'tVuwf ru. 3t' l 3 

iT. V puKh.i*-e belo.c* th" Master k 
net i *m*plcte ft* hr mat.on of 

tl*«' lepoi r Then ieio a in-> bv utt 
ill* 1 the »ej»oit. bur betoiC'c c.mii 
matiun. fdU upon the MUjduf, and 
the < in unisiani e, that the sale had 
been deleyeel b\ the pun hjset,Iia\- * 
111 a opened the buldmus, was not 
attended to. Et parte •l/ji/or. 3 »9 
L8. Oidei, tlwtihc* nattiCMii a*miilant 
Plaint.!1 ma\ he* stiuck^oiP • that U* 
in a \ be made .1 Delcnda nt. j. trfjpnf 
v. Aon nun. otx? 

19. An siil.^i DcfciMliiut^abitKid, uiu- 
nothax* i^iaidum assigned, to put 
in his aiihwci , on motion t but a com¬ 
mission uust sp. Tappeti v. Afar- 
ma*u f , ik 



W.J* ' 


* * * * 

>*>1 


order fo amend. amt that the De 
Jfemlant shall answer amendments 
' jAcoptionsJoptiifei;cannot take 
Utec-eptioff^as to any thiug to 
theOf^pML bill; but must go before 
the Mastontyta »(d exceptions, 
as they apply wlw^uigma! bill, and 
upon new exceptions^!, to the new 
matter introduced by 'iw^ftttijiid- 
menlh; which however the M&iftar 
may consider with reference to such 
pa its of the original bill as apply to 
them. Partridge v. If cun rnft. 

Page 570 


T » l V W 

v cause. Speckfcircumstances m 
be the ground of special applica^n 
Lyon v. Dumbelhi^ Pugttit) 
See Answer 2, S. jSawEAt 1. TW 
rupt 32. Charity 2,4. Durf 
pro Coniesso* Demurrer 1 S, - 
Evidence 5, 6, 7. iNTUNcijjtf • 
Ne exeat Regno. ^0 , 

- i 

PRE-EMPTION. ^ * 


Wxjll i a 


y 


PREROGATIVE. 
iSVe Ni iv' vi Rm.no 


' ^.“‘A'ffcr answer upon e\< options 
Plaintiff cannot add to hi^ excep¬ 
tions; but may lefer the ans\v<*i 
back upon them. 57 1 

22. After motion fo amend ft»c bill, 
and that amendments and eve tui¬ 
tions shall be answeied together. if 
the exceptionyaie answered, befoie 
the order is jit awn up, it i* regular. 

9 t o. S 

23. Th6 usual serurity fm (Ostsl>\ a 

Plaintiff, residing out of the juris¬ 
diction, not increased upon speual 
circumstances; as distiess; unless, 
the Plain till asking some favour, 
terms may be imposed upon him 
OgHvie v. Hearnn. VJH 

Hi. Motion not to be postponed; so a* 
to affect the light to nom <*. Cujjw 
\. Cooper. ^ 1)00 

25. Or igMial dou ee not to be iound , 
but, having been acted iijkui by re¬ 
ports, and recited in an order on fur¬ 
ther directjjvrjflf was allowed to be 
diawu up from an office copy, and 
entered nunc pro tunc. Donne v. 
Lewis. tit) I 

£G. After decree tire lull cannot be 
dismissed by consent; but an ai- 
langeinent lor. disposing of the fund 
in Court may have eflect by cmi&eut 
on outlier directions. JMshley v. 

, Hog" ** *f)O l 2 

•27.<dTr editors let in at any tune, while 
the fund is in Court; though the 
time lias elapsed. Laskjey v. Hogg. 

J lb. 

&8* The only answer to the motion to 
itUmi&sa bill forwent*of prosecu- 
Uojfr is the undeflB&ug^u speed the 


PIlKsl'MP HGV 
See Pi immiw u i. 2 Suisr-\(no 

PR1N< IP VL \N1) \GKN1. 
Set* ante, vni \ AH) \nl mi > f) 0 
(Manns bv the *»z« nl lot e\|». , n^ 
nil .ucount of 1h* lUiiKip.d, \\h (j 
from (he condru ( ot the agent 
delinking r!re business with* 
author its or agreement,» ould nei 
ascertained. disallowed. 

Interest not «allied hit flier tli 
llie time the lull was tiled on 1 
ground of ,uqiuexceiue. lieaium 
\. Jioultbee . 

PR1NCTP YL AMI) SURETY 
Suretv entitled to the same n 
as the ueditoi,even against bail. 

PRIORITY. 

See Puhmia&iu 4,5. Tacnix*. 

i 

i 

PROMISSORY NOTE. 

See Wiil 1 f. u 

PUBLIC POLICY/ , 
See Ponc\. Rcc.isiry ot Shhm ,• 

PUISNE ENCCM BRANCE1 
See Pimr hvsjb r 4. 

PURCHASER. 

1. To make good a title to the rexid 

of an old tcim. mesne assignmeu 
which cannot be produced, will 
pi esumed, even at Law. A 

2. An old encumbrance to be attc 
ed to; unless it can be presun 
that it docs not exist. 




> tafee* 1 ;- l4 
l subsequent mi$m 
\t notice protected pos^ 

um of the deed, creating an Out- 

• mg t A rm. As to the const- 
< o to ihe tru&tee* aligning to 
though aivaie of a prior en- 
mice, and whether the Court 

a onld uiteifrie by injunction* Qne- 
{ to I o 

tin- question of pi mi it \ between 
*« 'lmhi.MKei'-, il tiio legal estate 
out lit .*,i «oj m, depends upon 
n i »*jlIi. to < all ioi it , and 

Oi k,t «*i» i MLMnbi.UK 01 , 1 * hehudliat 

* i-* m Lqiui* n: ilit"«iin« st ite 

* ' had <i*. Mo 

fc# ’ ll M. 1>\M fJI i I ) ), !*) 
t - * lo \ ) 'I 1 * i 1. ]*>* 

O’* 17. 


It. 


11F(EI\ER. 

•Mi ■•lee not cO lie io* * »» e» ; lii.h - 
l *'i lal case, and without mm In- 

1 1-" 1 - v- *S \ . *>• 

•* ftaicm 1 ! i l iii , i*»» d witi. ,* h !/» *i 
««dv,i<» of the Ibokoi , ii'vm made 
I’li* remittance s to hi^ own tiecht 
i use, and no) in a sop nate sic - 

• 04|Ht fill tliofiusl. It inf \ A 

*'7? 

** Receiver- and Conmidteos not In 
oppU flic ft uwt Imnl i!iiepaii-,fo «nn 

• Aidciable extent* wiihont a pie- 
iuis a()plication. mfUtttrneif-Geiiertil 

1 J i-nr. 5* i » 

1'pou a reteivei% application to lie 
dlowed ioi iepjiisdoin k ,iiu impm) 
^as diluted* wheihei die icpnii-i 
" e i v.a onable. Attoraey-Genet id 
f igor. ib. 

M’OMMEXI) \TION BY WILL. 
See Tm^r £. 


i 


UKDRMPTION.. 
*S i'i MoKIOtO) . 

*>i. XI. 


ships. 

, . ale un&f an 

a sfu.e in ft jltip fail- 
UUjs'ltH&er the Ship Registry Ait', 
W‘G*o. UK&W. 34 Gen. III. r. 
£>8, for ’Vd^roFthe indorsement up¬ 
on iheCerfincate within ten <I.n 
after'the return ol the ship to pint, 
if that was pi e\ ented by it ami, i eliei 
can be had m Equity /in uhatloim, 
and whetln r it io«i\ not ho had a*> to 
the height, if not as to the slnj, 
though both woie comprised m the 
smii" lull id sale, Query. Jtesliul \. 
Gdlisjue. Page irl I 

2. Poln \ ol tlu Ship Registry Vets, (>2J 
f». F,»n oi a slap at sea valid ; notwith¬ 
standing the llaukiupfc y oi the von- 
do? helore hei aiitval m pint, and 
thoioloie, befnie the title M tom- 
ph le |»\ i]«e mdotsi .oent on the 
Ceil du ate of Remstiy , it the othei 
lequi-ite^ ol the Ship Rt „ »*7 Ad 
"rie piouousiv complied withJ >)7 
L Oi-iluuiiou between the Ship Ko 
<i»'ti > Vds and tin Annuity Ad, 
upon the public policy oi tlieionnei. 

ti>‘) 

'» t'lihlo pohi v of the Ship Registi * 
Avi-s. tit 1 ' 

SV, hrti Killi 2. 

* RELIEF 
Ste i)i vi i.in k. 

> 

KKMMMIKKMAN \ 

Set 111 l'Ul SI \1 \ l. 1‘ »1 • ( 

HiiMOTK LIMIT VTIrtN.' 

St,' Pi- Ri'Lrcn <. 

RENEW VL 
See Wiil 7.S. 

RENT-CIfAR(iE 

See P4ici y 1. 

REPAIRS. 

See Rici i\ rn 3, 4. 

\ 

REPRESENT \TIVES. 

1. Application J ot th* peisonat citato 

tiO / • 




p > 




’■ IflWfy, by anajl^j 
»tWtmAl„by | 


mr^Ws'y” 


ms&r *ar*% 

HR/ 


Tmmiy, ;>y BmtWKffinffii.w. 7r >.,- • - - esvcatiiim - 
wtwm^by 99U4^«p < >Vv; >. ;. 8ee,Wm. u. 
clef tfife 4fii, lor the *mSQtWftmi^ • li '* ' ‘ ’ 

Bfentathre.tf^uyaulfod»MeJte r .SSPAftATE COMMISSION 
estate in the fxwl^||i»n of the. re- ' ' Se& Bankki.pt. 


luaindei-men. frorav. Folhill^ 

s * 'XteeZK SEPARATE CREDIT'h 
2. Com ei si»m of iho propoi ^omtSn- ^ *Ste*#Aiu>i.BSinr 
fan l tm his bench* guaided »o as | 

not to < ban p the natute of it as bo- SEPARATION, 

twoen tht lepieseiitativr*-. 2rs See Bak^ a\o Fp *u h s ; ' 
S. Partners!*, p piopoiU of different 

paliui\s, paiih ltul, pai tH pvisoual. SCOTL \ M) 

The diftn ultify of iIm u* m«]in<* I See Ni imii I{k * 
ami it i- ho objection 

against the lun? hb*; SK<>*T^ \ U \TfO\ 

>SVf l\ \ • 11 > i ' 

1U\S1I)|7K. 

See W in 4 , L I (*i 

L KfJUlldlllc >-‘‘1 oil UP ll’t *• 
• RENTS. stance'*: \\ In n then* < or.bi 

:'See Phaci ic i f „f Law: \i/. R. »!»«••* do- 

*' h\ ouf mono* m Vr . *» »i 

REVIVOR. j hoi Horn. so , but lop*-s* > i.tne 

See Puuiid i 5, 14 <lu>\ l *t« ? ; linkin'. (nines, ,i 

»OUMl!MJ» foi lllP dividend , i! 

REVOC VTIOV n.^K , and t.ik «• «i n»«*ii i 

^ PmvM. soi\ nolo from d>o pait> « od' 

sUpj'O w l1 lOh, llld U*1 l/l 

REVOCATION OF WILE. » mo .» <li In iiom bun to *li* m 

See Auiii- v mi > i { K \\ hi< It ilu* v .s-a*in < * ii»»dei 

Iitiiiki!i])iii sued Inin alone. 

' * foi pi oof of ih* balance, soil 

S. tbocKbf upon do* mm 1 , *u » 

lion, <i*id the debveiv o’ ihY 
jf SALE. /:’i pm ft »>.i,/«'*/'!. i 

'See Row j:r l, ! 2. Sopnt ate ( onimsMOit oi Bap 

v tv. RcVf in ibe iiatuipo.^ 

SATISFACTION. a*»#tiusl a vtp.nafo uedMoi . 

1, Parol evif’ too admit^td, and pic- Rankiupt, mdolifoil fo f n* p. 
v.tdod, a;;-|iist t*»*• pusumption. «lup <o a t r io< toi amount, 

th.«f a debt is vafi^fiod l>v a loiracy Kv parte rivas+aniL 

of joeate. amount; the nill aLo id- 3. .1 oul< and sepaiate debts ca»» 
-.Jkrdh'O an lufonmce in favoui of set oft’ agamst each othei at 
tV^piesuinption. Walhive v. Pum- 

jl-et. 342 8ee Rankull'i 28. 

* Parol evidence admitted upon the 
onesfion as to bdti^factiou o! ^oi- SHIP. 

tWns. y ' tr See Fki U/irr I. 


/ SALE. 

** 'See Vow j:r l, ! 

SATISFACTION. 


See Pankrui'i 28. 
SHIP. 

See Fki u.nr I. 


J*' SC ANDAL, 

/fee ^Answ^r T* 


SHIP REGISTRY. . 

RjBGisTRif of Ships 






